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PREFACE. 


TN  the  following  pages  the  writer  has  endeavoured  to  furnish 
lawyer  and  layman  with  a  practical  guide  to  the  Law  of 
Limited  Liability  Companies  in  New  Zealand.  It  was  never 
intended  that  this  book  should  take  the  place,  in  New  Zealand, 
of  the  able  and  exhaustive  works  of  the  English  text  writers 
on  the  subject.  It  is  hoped,  however,  that  the  legal  profession 
will  find  this  a  useful  companion  volume  to  the  standard 
English  works,  and  that  the  arrangement  and  matter  may  be 
of  some  value  alike  to  the  man  of  business  and  to  the  student 
of  company  law.  The  writer  has  striven  to  deal  with  every 
branch  of  the  subject  from  a  practical  standpoint,  but  is  con- 
scious that,  had  space  permitted,  many  of  the  topics  might 
have  been  amplified  with  advantage.  It  is  too  much  to  hope 
that  the  work  is  free  from  error,  and  the  writer  will  be  grateful 
to  practitioners  if  they  will  direct  his  attention  to  anything  in 
these  pages  which  appears  to  require  correction.  Every  decision 
cited  has  been  carefully  examined,  and,  as  far  as  possible,  cita- 
tions have  been  limited  to  the  leading  authorities. 

Something  of  apology  and  explanation  is  due  to  those  who 
were  good  enough  to  subscribe  for  copies  of  this  book  a  year  ago. 
When  the  work  was  undertaken,  The  Companies  Act,  1903,  was 
not  contemplated.  When  the  greater  part  of  the  work  was 
printed.  The  Companies  Bill,  1903  (a  consolidation  of  the 
statutes  then  in  force),  was  introduced  in  the  House  of  Repre- 
sentatives. The  writer  was,  with  Mr.  H.  D.  Bell  and  others, 
invited  by  the  Parliamentary  Committee,  to  whom  the  Bill  was 
referred,  to  give  evidence  as  to  the  necessity  for  amendments  of 
the  existing  law.  The  Committee  eventually  entrusted  to  the 
writer,  in  conjunction  with  Mr.  W.  Jolliffe,  the  Law  Draftsman, 
the  task  of  re-casting  the  Bill.  The  amendments  mentioned  in 
the  preliminary  notes  injra  were  approved  by  the  Committee 
and  ultimately  by  Parliament.     The  new  Table  A  was  drafted 
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by  Mr.  H.  D.  Bell,  and  will  be  found  to  embody  an  excellent  set 
of  working  regulations.  It  is  needless  to  add  that  the  passing 
of  The  Companies  Act,  1903,  necessitated  a  revision  of  the  whole 
work,  and  a  reprint  of  the  greater  part  of  it. 

I  desire  to  acknowledge  the  assistance  I  have  received  from 
the  works  of  the  English  text  writers,  which  I  have  freely  con- 
sulted, and  I  express  my  thanks  to  Mr.  \Mlfred  C.  Sproule,  B.A. 
(Oxon.),  L.L.B.  (N.Z.),  barrister  and  solicitor,  Wellington,  and 
Mr.  A.  G.  Jorgensen,  for  their  services  in  respectively  compiling 
the  Index  and  Table  of  Cases. 

C.  B.  MORISON. 


7i,  Featherston  Street ^ 

Wellington. 
15th  June,  1904. 
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PreliminaFy  Notes  on  The  Gompanies  Act,  1908. 

Thb  Companies  Act,  1903,  though  in  the  main  a  consolidation  Act,  differs 
from  the  repealed  statutes  inasmuch  as  it  not  only  contains  several  pro- 
visions which  are  new  in  company  legislation,  but  omits  several  clauses 
i>f  the  repealed  Acts  which  had  created  difficulty. 
The  principal  new  provisions  are  as  follow : — 

Private  Companies. 

Perhaps  the  most  important  of  the  new  clauses  are  the  provisions 
enabling  the  formation  of  private  companies  properly  so  called.  Private 
companies,  prior  to  the  Act  of  1903,  were,  both  in  England  and  New 
Zealand,  precisely  in  the  same  legal  position  as  ordinary  public 
companies.  Every  clause  of  The  Companies  Acts  applied  to  them. 
The  difference  between  private  companies  under  the  old  x\ct8  and 
public  companies  lay  in  the  provisions  of  the  Articles  of  Association 
for  the  management  of  the  company's  affairs.  The  principle  of 
limited  partnerships  was  affirmed  by  the  New  Zealand  Legislature 
in  enacting  the  Special  Partnerships  clauses  (Sees.  59  to  77)  of  The 
Mercantile  Law  Act,  1880.  Few  partnerships  have  been  registered 
under  these  provisions.  The  legality  of  what  are.  called  **  one-man 
companies"  was  authoritively  established  by  the  decision  in  Saloman 
V.  Saloman,  1897,  A.C.  22.  In  these  companies  there  is  very  often 
only  one  substantial  shareholder,  the  rest  of  the  members  being 
holders  of  possibly  one  share  only.  A  reference  to  p.  136  et  seq. 
infra,  and  to  the  provisions  of  Part  IV.  of  The  Companies  Act,  1903, 
will  show  the  differences  between  private  companies  proi)er  under 
the  Act  of  1903,  and  so-called  private  companies  under  the  old    Acts. 

Payment  of  Dividends  where  Capital  has  been  lost  or  a   Wasting  Asset 
is  being  Exhausted. 

Section  52  of  the  Act  of  1903  is  designed  to  give  statutory  effect  to 
the  principles  which  governed  the  decisions  in  Lee  v.  The  Neuchatel  cfec. 
Co.,  41  CD.  1,  and  Vemer  v.  The  General.  tCrc.  Trust,  1894,  2  Ch.  239, 
and  to  remove  the  doubts  as  to  the  soundness  of  these  decisions  raised 
by  the  dicta  of  their  Lordships  in  Dovey  v.  Cory,  1901,  A.C.  477.  In 
New  Zealand,  where  so  many  companies  are  formed  for  the  purpose 
of  working  wasting  property,  it  would  bo  highly  inconvenient  if  the 
decisions  of  the  English  Court  of  Appeal  in  The  Neuchatel  case  and 
Vemer^s  case,  supra,  were  disturbed.  The  reader  is  referred  for  a  dis- 
cussion of  this  topic  to  Chap.  IV.,  Part  III.,  p.  234  infra.  No 
attempt  has,  so  far,  been  made  in  England  to  legislate  on  this  ques- 
tion, which  has  long  been  recognised  as  a  serious  difficulty. 
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Xiv.  PRELIMINARY   NOTES. 

Ghiarantee  Companies  having  a  Capital  divided  into  Shares, 

Section  16,  Sub-aecs.  (2)  to  (7),  are  based  on  Sec.  27  of  The  (E.) 
Companies  Act,  1900;   see  Part  V.,  p.  287  infra. 

Share  Certificates. 
Section  31  provides  that  every  share  certificate  shall  have  printed 
thereon  particulars  of  the  rights,  privileges,  or  conditions  attaching  to* 
the  shares  therein  specified. 

Registration  of  Transfer  of  Shares  on  which  Calls  are  unpaid. 

Section  35  is  in  lieu  of  Sec.  18  of  the  Act  of  1901.  which  it  was 
conceived  might  be  held  to  affect  title  to  shares  in  the  hands  of  an 
innocent  holder. 

Payment  of  Brokerage. 

Section  57  (3)  is  identical  with  Sec.  8  (3)  of  The  (E)  Companies  Act^ 
15KX) ;   see  p.  344  infra. 

First  Directors. 

Section  69  provides  that  the  subscribers  of  the  Memorandum  of 
Association  shall  be  the  first  directors,  unless  first  directors  are 
appointed  by  the  Articles  or  in  pursuance  thereof;  see  Arts.  52  and 
53  of  Table  A.  of  1882,  and  Sec.  87  (6),  p.  359  infra. 

Commencement  of  Business  where  Capital  subscribed  privately. 
Section  99,  Sub-sees.  (7),  (8),  and  (9)  are  entirely  new;  see  p.  94 
infra. 

Registration  of  Mortgages. 

Section  130  brings  the  law  into  substantial  conformity  with  the 
provisions  of  the  English  Act  of  1900 ;  see  notes  to  this  section,  pp. 
374-377  infra.  The  Registrar  may  now  enter  satisfaction  of  a  mortgage 
on  the  register  without  an  order  of  the  Court :   Sec.  131  (1),  p.  377  infra. 

Petition  by  Creditor  whose  Debt  is  not  payable. 

Section  179  (2)  enables  a  creditor  whose  debt  is  not  presently  payable 
to  present  a  winding'-up  petition  ;   see  p.  295  infra. 

Compromises  and  Arrangements. 

Section  260  is  a  consolidation  and  extension  of  Sees.  196,  197,  and 
213  of  the  Act  of  1882;   see  also   Sec.  24  of  Tlue  (E.)  Companies   Act,, 

Creditors  and  Contributories. 

In  the  majority  of  cases  in  which  the  right  of  application  to  the 
Court  on  a  winding-up  was  variously  given  by  the  repealed  Acts  to  a 
creditor  or  to  a  contributory,  the  Act  of  1903  confers  the  right  on  creditors 
and  contributories  alike. 
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The  principal  provisions  of  the  repealed  Acts  which  are  not  re- 
enacted  are  as  follow: — 

Preference  Shares. 

Section  2  of  The  Companies  &c.  Act,  1893,  is  not  re-enacted  because, 
by  the  decision  of  the  (E.)  Court  of  Appeal  in  Andrews  v.  Tlie  Oas  Meter 
Co,y  1897,  1  Ch.  361,  it  was  held  that  a  limited  company,  having  no 
authority  under  its  Memorandum  or  Articles  of  Association  to  create 
any  preference  between  different  classes  of  shares,  may,  by  special 
resolution,  alter  its  Articles  so  as  to  authorise  its  directors  to  issue 
preference  shares  by  way  of  increase  of  capital.  By  that  case,  Hutton 
V.  The  Scarborough  dec.  Co.,  2  Dr.  &  Sm.  521,  which  was  considered  ta 
be  law  when  the  Act  of  1893  was  passed,  was  over-ruled. 

Capitalhation  of  Profits. 

Section  10  of  the  Act  of  1893  was  not  re-enacted  because  of  the 
possibility  of  its  enabling  shareholders,  who  might  liave  no  right  or 
(miy  a  qualified  right  to  accumulated  profits,  to  apply  such  profits  in 
reinstating  lost  capital  generally  ;  see  The  Bridgewater  Canal  Co.,  1891, 
2  Ch.  327.  In  any  case,  the  provision  was  unnecessary  in  view  of  Bouch 
v.  SprouU,  12  A.C.  385 ;    see  p.  260  et  neq.  infra. 

Promoters'  Shares. 

Sections  2,  3,  and  4  of  The  Companies  &c.  Act,  1900,  are  not  re- 
enacted  : — 

(a)  Because  of  the  defective  definition  of  **  promoters'  shares  *' ;  see 

Sec.  75(1)  (e)of  1903; 
(6)  Because  Sec.  4  would  probably  affect  the  title  of  an  innocent 
holder  to   shares  which  may  have  been  issued  as  promoter'^ 
shares. 
Section  3  had  been  impliedly  repealed  by  Sec.  14  of  the  Act  of  1901 ;   see 
Sec.  74  of  1903. 

Paid-up  Shares. 

Sections  5,  6,  7,  and  8  of  the  Act  of  1900  relating  to  paid-up  shares 
issued  where  no  sufficient  contract  had  been  filed  under  Sec.  34  of  the 
Act  of  1882,  are  superseded  by  Sec.  98  of  1903 ;   see  p.  114  et  seq.  infra. 

Directors^  Qualification. 

Sections  4  and  5  of  The  Companies  Act,  1901,  are  not  re-enacted.. 
They  created  difficulties  in  practice,  and  served  no  useful  purpose.  Sec. 
70  of  1903,  corresponding  to  Sec.  6  of  1901,  is  altered  to  meet  the  repeal 
of  Sees.  4  and  5  of  1901. 

Calls  due  by  Directors. 

Section  5  (1)  of  the  Act  of  1902  created  practical  difficulties  iib 
proceedings  for  the  recovery  of  calls,  and  was  not  re-enacted. 
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Ck>rrlg«nda. 

Page  3,  line  23,  for  "  Selbourne  '*  read  *'  Selborne." 

Page  14,  laet  Une,  for  "  90  "  read  "  70." 

Page  21,  par.  14,  line  3,  for  "  an  annual  license  "  read  "  a  licence  (to  be 
renewed  annually )." 

Page  25,  line  3  from  the  foot,  for  ''  Eady,  J/*  read  '*  Swinfen  Eady,  J." 

Page  27,  line  1,  f or  "  possible  of  use  "  read  "  of  possible  use." 

Page  44,  par.  26,  line  3,  for  "  liabilities  "  read  **  the  liabilities." 

Page  60,  par.  43,  line  1,  for  "  reqisitions  "  read  "  requirements." 

Page  75,  for  the  first  line  read  ''  belonging  to  the  company  or  in  which  it 
may  be  interested  or  which  it  may  desire  to  acquire." 

Page  76,  line  8,  for  *'  or  "  read  **  and." 

Page  92,  side-note,  delete  "and  issue  "  and  insert,  after  "  objection  to," 
**  issue  of." 

Page  96,  line  8  from  the  foot,  for  **  1901  "  read  "  1903  ;  and  line  5  from  the 
foot,  for  **  wc."  read  **  w^." 

Page  107,  line  21,  for  *'  are  links  "  read  ''  is  a  link." 

Page  136,  line  7  from  the  foot,  for  "  1893  "  read  "  1903." 

Page  137,  par.  4,  line  2,  for  *'  and  the  repayment  "  read  **  and  repayment 
may  be." 

Page  139,  line  18,  for  "  therefor  "  read  "  therefore." 

Page  156,  line  5  from  the  foot,  delete  "  but." 

Page  169,  line  1,  before  **  shares  "  insert  <'  of." 

Page  181,  for  the  last  line  read  "  commenced,  see  Bee.  197  of  1903,  and  p. 
311  tn/ro." 

Page  186,  line  15,  for  *'  day's  "  read  **  days'." 

Page  187,  for  lines  29-32  read  *'  Notice  of  all  business  to  be  transacted  at  a 
statutory  meeting,  and  of  special  business  at  an  ordinary  meeting, 
must  give  the  same  particulars  as  are  required  in  the  case  of  an  extra- 
ordinary general  meeting,  at  which  all  business  is  deemed  special." 

Page  205,  line  15,  and  p.  207,  line  11,  after  eitation  of  Lur.(u  v.  Lord 
Fitzgerald,  add  20  T.L.R.  16 

Page  213,  line  14,  for  **by  express  authority"  read  "giving  them  express 
authority." 

Page  223,  last  line,  for  "  numbers  "  read  "  number." 

Page  231,  line  14  from  the  foot,  for  "  that  decision"  read  "this  decision." 

Page  256,  line  12,  for  "  was  of  a  value  "  read  "  be  of  a  vali^." 

Page  261,  line  4  from  the  foot,  for  "  p.  263  infra  "  read  "  next  page." 

Page  287,  line  9,  for  "at  a  winding-up"  read  "on  a  winding-up." 

Page  288,  line  2,  for  "  Sec.  14"  read  "  Sec.  16." 
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Page  305,  line  22,  for  "a  volnntary  winding-up  should  continue"  rea<l 

"  the  company  be  wound-up." 
Page  373,  line  15,  insert  Sec.  number  "  129." 
Page  375,  line  6  of  note  to  Sec.  130  (4),  for  "charge"  read  "mortgage," 

and  for  "debentures  containing  any  charge"  read  "debentures  which 

liave  the  benefit  of  a  charge." 
Page  376,  line  10,  for  "or  winding-up"  rea<l  "a  winding-up." 


Page  45,  to  follow  note  to  "  Capital "  :— 

The  Memorandum  of  Association  of  a  limited  company,  besidep 
stating  the  objects  of  the  company  and  the  amount  of  its  capital, 
stated  that  the  capital  was  to  be  divided  into  specified  numbers  of 
preference,  ordinary,  and  deferred  shares,  which  were  to  have  speci- 
fied rights,  inter  w.  The  Memorandum  further  provided  that  the 
rights  for  the  time  attached  to  the  several  classes  of  shares  respec- 
tively might  be  modified  or  dealt  with  in  the  manner  mentioned  in 
the  accompanying  Articles  of  Association: — Held  that  inasmuch  as 
Sec.  8  of  The  Companies  Act,  1862,  does  not  require  that  the  rights 
of  the  shareholders,  inter  se,  shall  be  stated  in  the  Memorandum  of  a 
limited  company  this  power  of  modification  of  those  rights  was  valid: 
WeUhach  Incandescent  &c.  Co.,  1904,  1  Ch.  87. 

Page  49,  to  follow  line  3 : — 

A  company  cannot  by  altering  its  Articles  justify  a  breach  of 
contract:  Bailey  v.  The  British  Equitable  <kc.  Co,,  1904,  1  Ch.  374. 

Page  49,  to  follow  line  3 : — 

Articles  may  be  altered  or  amended  by  special  resolution  only: 
Midas  Oold  Mining  Co.  v.  Henry,  6  Gaz.  229. 

Page  75,  to  follow  clause  104  (8)  :— 

As  to  the  disqualification  of  a  director  by  reason  of  his  having  made 
a  contract  with  the  company  ceasing  on  the  termination  of  the 
transaction,  see  Bodega  Co.,  1904, 1  Ch.  276. 

Page  76,  to  follow  Art.  105  ;  and  page  199,  to  follow  clause  entitled  "  First 
Directors": — 
As  to  the  validity  of  acts  done  by  directors  where  the  number  falls 
below  the  minimum  prescribed  by  the  Articles,  see  In  re  F.  W. 
Maddox  d*  Co.,  6  Gaz.  242,  aff.  on  appeal  March,  1904. 

Page  105,  to  follow  par.  19:— 

It  se^ms  that  all  arrangements  for  transfers  of  fully  paid-up  shares 
by  vendors  to  promoters  or  directors  are  material  contracts: 
Telescriptor  Syndicate,  1903,  2  Ch.  174. 
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Page  138,  to  follow  "  CaH  Hirth,  18<)9,  1  Q.B.  612  "  :— 

S.,  an  insolvent  trader,  assigned  his  business  to  a  company  pi*o- 
inoted  by  himself,  and  within  three  months  was  adjudicated  a  bank- 
rupt. The  trustee  in  bankruptcy  was  held  entitled  to  the  property 
assigned  as  against  S.,  and  debentures  issued  by  the  company  to- 
persons  parties  to  the  fraud  were  held  not  to  be  a  charge.  Debentures 
issued  to  an  innocent  party  were  held  to  operate  as  a  charge :  In  re 
Slohodinsky,  Ex  p.  Moore,  1903,  2  K.B.  517. 

Page  138,  to  follow  clause  8 : — 

As  t^  the  estoppel  of  the  vendors  of  a  business  to  a  company  in 
respect  of  omissions  from  the  balance  sheet  of  the  company  pre- 
pared by  the  vendors  as  directors  of  the  company,  see  Matlie^on 
Prain  *  Co.,  22  N.Z.  813. 

Page  158,  to  follow  ''Parker' si  cane,  2  Ch.  685  "  :— 

Directors  are  entitled  to  refuse  registration  of  a  transfer  appearing 
from  extrinsic  evidence  to  be  insufficiently  stamped:  Maynard  v.  Con- 
solidated Kent  ColHeries,  1903,  2  K.B.  121. 

Page  161,  to  follow  citation  of  *'  Sheffield  Corporation  v.  Barclay  "  : — 

The  decision  of  Lonl  Alverstone  in  Sheffield  Corporation  v,  Barclay 
was  revei-pcd  by  the  Court  of  Appeal,  1903,  2  K.B.  580. 

Page  165,  to  precede  citation  of  Sec.  31  (2)  of  1903:— 

A  company's  secretary  having,  without  authority,  issued  a  share 
certificate,  to  which  he  had  affixed  the  company's  seal  and  forged  the 
signatures  of  two  directora,  the  company  was  held  to  be  estopped  by 
the  certificate  from  disputing  the  plaintiff's  title  to  the  shares  purix)rt- 
ing  to  be  comprised  in  the  certificate:  Ruben  v.  Great  Fingall  Ac,  20 
T.L.R.  231,  following  Shaw  v.  Port  Philip  Gold  Mining  Co.,  13  Q.B.D. 
103. 

Page  167,  to  follow  citation  of  "  Lyell  d;  Co.  v.  Harcourt "  : — 

A  shareholder  is  not  liable  for  a  call  of  a  greater  sum  than  i& 
authorised  by  the  Articles:  Midas  Gold  Mining  Co.  v.  Henry,  6  Gaz. 
22i». 

Page  169,  at  the  foot  of  the  page : — 

The  power  of  directors  to  forfeit  shares  for  non-payment  of  calls  i» 
not  taken  away  by  the  execution  of  debentures  charging  uncalled  capi- 
tal :  Bosanquet  v.  The  Agency  &c.  of  Australia,  20  T.L.R.  41. 

Page  171,  to  follow  the  citation  of  ''Randt  Gold  &c.  v.  New  Balkis  <€t."  : — 
Tliis  decision  has  been  affirmed  by  the  House  of  Jjorde,  UK)3,  Ch. 

Page  198  to  follow  citation  of  *'  Imperial  Hydropathic  <(rc.  Co.  v.  Hamp- 
«on":— 
As  to  conditions  precedent  to  the  valid  election  of  a  direct(»r,  see» 
Anderson  v.  Coastal  Steamship  Co.,  22  N.Z.  80. 
F 
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Page  199,  to  follow  clause  entitled  "  First  Directors  " : — 

As  to  the  effect  of  a  casual  vacancy  caused  by  the  <ieath  of  a 
director  wliere  the  Articles  prescribe  a  minimum  number  of  directors, 
see  Bennett  Brothers  Ltd.  v.  Lewis,  20  T.L.R.  1. 

Page  202,  to  follow  **  Beckwith's  case,  1898, 1  Ch.  324  "  :— 

As  to  the  right  of  a  company  to  recover  fees  paid  to  a  disqualified 
director,  see  Bodega  Co.,  1904,  1  Ch.  276. 

Page  216,  foot  of  the  page : — 

Holders  of  a  second  debenture  were,  as  against  the  holders  of  a  first 
debenture,  held  entitled  to  set  off  against  the  amount  due  thereon 
an  amount  due  by  them  to  the  company  for  goods  supplied  to 
them  by  the  company:  Edward  Nelson  <fe  Co.  v.  Faher  d:  Co., 
1903,  2  K.B.  367. 

Page  227,  to  precede  citation  of  **  Geoghegan  y.  The  QreymotUh  <fcc.  Co.*^ : — 
As  to  debenture  holders'  rights  against  an  execution  creditor,  see  also 
Robinson  v.  BurnelVs  &c.  Co.,  20  T.L.R.  284. 

Page  253,  to  follow  line  3  :— 

A  shareholder  who  has  received  a  dividend  paid  ultra  vires  with 
his  knowledge  cannot,  while  retaining  it,  bring  an  action  on  behalf  of 
himself  and  the  other  shareholders  to  recover  the  amount  wrongly 
paid  to  them:    Towers  v.  African  Tug  Co.,  20  T.L.R.  292. 

Page  313,  to  follow  *'  Set-off  in  Winding-up  "  :— 

See  also,  in  re  G.E.B.,  a  Debtor,  1903,  2  K.B.  340. 

Page  366,  to  follow  Sec.  78  :— 

A  promoter  was  held  entitled  to  contribution  from  his  co-pro- 
moters for  damages  recovered  under  The  Directors*  Liability  Act, 
1890:    Gerson  v.  Simpson,  1903,  2  K.B.  197. 

Page  367,  to  follow  Sec.  101  :— 

The  word  "  default  **  implies  a  wilful  continued  neglect  to  do  an 
act  required,  and  the  section  does  not  impose  a  continuing  daily  fine 
for  an  omission  which  it  is  impossible  to  remedy :  Dorte  v.  South 
African  Super-Aeration  Ltd.,  20  T.L.R.  426. 
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THE      LAIV 

OF 


LIMITED  LIABILITY  COMPANIES 

IN  NEW  ZEALAND. 


■^TRODl€TIO^\ 


TiiK  Law  of  Limited  Liability  Companies,  contained  in  the 
Companies  Act,  1903,  and  some  thousands  of  judicial  decisions, 
constitutes  a  branch,  or  what  may,  without  inaccuracy,  be 
termed  a  system  of  law  becoming  daily  of  greater  importance. 
Although  when  the  Act  of  1882  was  passed,  the  law  of  com- 
panies in  New  Zealand  was  substantially  the  same  as  the  law 
in  England,  the  two  systems  have  in  some  measure  diverged, 
less  however  in  matters  of  principle  than  of  detail.  It  is  the 
object  of  these  pages  to  present  to  the  law  student,  and  to 
the  man  of  business,  in  a  concise  form,  a  statement  of  the 
principles  and  the  practice  of  company  law,  and  to  furnish 
the  practising  lawyer,  not  only  with  the  Act  of  1903  in  a 
handy  form,  but  also  with  an  index  to  the  New  Zealand 
{Statute  law  and  decisions,  and  to  the  most  important  English 
cases  affecting  New  Zealand  law  and  practice,  together  with 
references  to  those  provisions  of  the  English  Acts  which 
correspond  to  the  New  Zealand  law. 

As  this  book  is  not  intended  exclusively  for  the  use  of 
lawyers,  it  may  be  convenient  to  readers  to  state,  at  the  outset, 
some  of  the  leading  principles  of  company  law — principles  which 
must  be  borne  in  mind  in  interpreting  the  statutes  and  in 
applying  their  provisions  to  the  varying  sets  of  conditions 
arising  in  daily  practice.  Many  principles  have  been  laid  down 
by  the  English  Courts,  as  the  result  of  the  most  careful  con- 
sideration of  the  company  statutes  by  the  ablest  minds.  These 
principles  are  by  no  means  obvious  even  on  a  close  examination 
of  the  statutes.  Although,  at  this  date,  they  are  for  the  most 
part  to  be  found  in  judgments  of  the  House  of  Lords,  it  is  not 
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too  much  to  say  that  some  leading  principles  have,  until 
recently,  been  but  imperfectly  understood  by  company  lawyers 
both  on  and  off  the  judicial  bench.  Indeed  there  are,  even 
now,  matters  of  principle  of  the  first  importance  as  to  which 
there  is  a  diversity  of  opinion  among  the  highest  authorities  ; 
as  an  example,  may  be  cited,  the  apparently  rudimentary 
question — whether  directors  may  divide  among  shareholders  the 
profits  of  any  year's  operations,  while  capital  which  the  com- 
pany has  lost  in  previous  years  has  not  been  written  off,  and  the 
nominal  capital  of  the  company  reduced  accordingly  with  the 
leave  of  the  Court  ?  (See  the  observations  of  Lord  Davey  in 
Dovey  v.  Cory,  1901,  A.G.  477,  493.) 

Without  professing  therefore  to  give  an  exhaustive  statement 
of  the  cardinal  principles  on  which  the  whole  body  of  company 
law  turns,  the  writer  feels  justified  in  saying  that  it  is  of  im- 
portance to  every  student  of  company  law  to  grasp  at  the  outset 
the  following  propositions  : — 

A  company  !•   A  company   incorporated  under  the  Companies  Act  is 

^^on™^^*  a  legal  entity  altogether  distinct  from  the  personalities  of  its 
individual  members.  *  It  is  a  legal  persona  just  as  much  as  an 
individual'^  but  it  is  *  a  different  person  altogether  from  the 
subscribers  to  the  Memorandum  '*  of  Association  and  the  other 
members.  *  Once  a  company  is  legally  incorporated  it  must  be 
treated  like  any  other  independent  person  with  its  rights  and 
liabilities  appropriate  to  itself.'* 

1  Sheffield  dtc.  Society,  22  Q.B.D.  470,  per  Cave,  J.,  at  p.  476. 
a  SaUmwti  V.  Salomon  dt  Co,,  1897,  A.C.  22,  per  Lord  Macnaghten,  at  p.  51 ; 
and  ^  see  per  Lord  Halsbury,  at  p.  30. 

Memorandum  2«   A  company  incorporated  under  the  Companies  Act  is 

of  Association  ^^^  jjj^g  ^^  chartered  or  common  law  *  corporation  with  inherent 

the  basis  of  ,           .   i       ,         t     •       i       ^ 

incorporation  common  law  rights.'^      It  IS  the  *  creature  of  statute'*  and  can 

and^  charter  of  exercise  no  powers  but  those  expressly  or  impliedly  conferred 
powers.  by   the   Companies   Act    and    derived    from    its    incorporation 

thereunder.     It  is  incorporated  with  reference  to  a  Memorandum 
of  Association  which  *  states  the  ambit  and  extent  of  vitality 
and  power  which  by  law  are  given  to  the  corporation.'^     The 
Memorandum  *  is  as  it  were  the  charter  and  defines  the  limita- 
tion of  the  powers  of  a  company  to  be  established  under  the  Act.' 
The  powers  exerciseable  by  any  limited  liability  company  incor- 
porated under  the  Companies  Act  are  therefore  confined  to  : — 
(1)  The  general  powers  expressly  conferred,  by  the  statutes 
and   exerciseable   by   every  company,  for   example,  to 
change  the  company's  name,  to  alter  its  regulations,  &c. 
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(2)  The  special  powers  embodied  in  the  Memorandum  of 
Association  as  the  specific  objects  for  which  the  com- 
pany is  established,  and  such  powers  as  may  fairly  be 
regarded  as  incidental  to  or  consequential  upon  the 
attainment  of  these  objects.^ 

The  objects  for  which  a  company  is  incorporated  must  be 
lawful,*  i.e.,  they  must  not  be  contrary  to  the  provisions  of  the 
Companies  Act  nor  to  the  general  law. 

(As  to  alteration  of  Memorandum,  see  chapter  on  Memorandum  of  Associa- 
tion infra,) 

^Atkbunj  dr.  v.  Riche,  L.R.  7  H.L.  653,  see  per  Lord  Cairns,  at  pp.  668-670. 

«  Welton  V.  Saffery,  1897,  A.C.  299,  see  per  Lord  Macnaghten,  at  p.  324. 

^Att.-Gen.  v.  Great  Eastern  RaUicay  Company,  5  A.C.  473,  see  per  Lord 
Selbome,  at  p.  478. 

«  Sec.  13  of  1903. 

In  Gray  v.  The  Equitable  Insurance  Association,  6  N.Z.  450,  it  was  held, 
on  the  authority  of  Shrewsbury  and  Birmingham  Railioay  Company  v.  North 
Western  Railway  Company,  6  H.L.C.  113,  at  p.  135,  •*  that  the  Company  being  a 
corporation,  can  bind  themselves  by  any  contract,  except  the  contract  is  prohibited 
€xpre8sly,  or  by  necessary  implication  on  the  face  of  the  act  of  incorporation." 
That  case  was  not  decided  under  the  (E.)  Companies  Act  1862,  and  it  is  submitted 
that  the  above  statement  of  the  law  applies  specially  to  a  chartered  or  common  law 
corporation.  In  Ashbnry  d'c.  v.  Riche,  tit  sup,  at  p  694,  Lord  Selbourne  says,  "  It 
eeems  to  me  far  more  accurate  to  pay  that  the  inability  of  such  companies  "  {i.e., 
companies  incorporated  under  The  (E.)  Companies  Act  1862)  *'  to  make  such  con- 
tracts, rests  on  an  original  limitation  and  circumscription  of  their  powers  by  the 
law,  and  for  the  purposes  of  their  incorporation,  than  that  it  depends  on  some 
express  or  implied  prohibition,  making  acts  unlawful  which  otherwise  they  would 
have  had  a  legal  capacity  to  do  "  ;  and  see  Pollock  on  Contracts,  6th  Ed.,  698,  699, 
and  A>if  Zealand  Flourmillers  dr.  v.  Timaru  Milling  Co.,  20  N.Z.  660. 

3«    The  business  regulations  of  the  company,  or,  as  they  are  Articles  of 
usually    called,  the  Articles  of  Association,  *  play  a  part  sub-  ^ssociation, 
sidiary   to   the  Memorandum  of  Association.     They  accept  the  and  relation 
Memorandum   of  Association    as   the   charter   of  incorporation  J^n^®^^" 
of  the  company,  and,  so  accepting  it,  the  Articles  proceed  to 
define  the  duties,  the  rights,  and   the  powers  of  the  governing 
body  as  between  themselves  and  the  company  at  large,  and  the 
mode  and  form  in  which  the  business  of  the  company  is  to  be 
carried  on,  and  the  mode   and   form    in  which  the  changes  in 
the  internal  regulations  of  the  company  may  from  time  to  time 
be  made. 

*  With  regard  therefore  to  the  Memorandum  of  Association/ 
if  any  act  is  done  by  the  company  *  which  goes  beyond  that 
Memorandum,  or  is  not  warranted  by  it,  the  question  will  arise 
whether  that  which  is  so  done  is  ultra  vires,  not  only  of  the 
directors  of  the  company  but  of  the  company  itself.  .With 
regard   to   the  Articles  of    Association,'  if    any  act  is  done  by 
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U.*'  -"/.riJipftu/  'Tr..rf..  *t,..  itJ^pir.'z  w^ithir*  the  Xemorandani 
ffi  A««*«<'^i/i*ior».  >  a  7>-»iArlon  r»x  T.e  Ani*  iff*  of  Association,  or  in 
0rji(K-*^  oi  u.fx,',,  T.*-  ^t  itf^rior.  w...  *r!^  wh^^nh^^r  that  t*  anything 
mor^  tf,<%ri  an  a^'t  //^"/i  r/'^^  th*'-  ''ilr*-i  tor'*  out  iWra  rir<?j«  the 
f'/trfi\^c.j.'  *     TT»#='  Ar*lri^=-^  ot  A.'*«*«'*^-iaLior^  maj  ?je  altered  by  the 

«  4Mhhnrf  4:r.  f,  ffi^h^,  JLB,  T  H.C  <5«.  p«sr  Lorri  Gunu,  au  p.  «i» 

Tn*«-t  AitlwyKrh  «  ^r^mpftny  maj.  .n  /Kn^r^  mceGnir  "if  .u  member?,  rmtifj  aod 
7;ki,d»r^  AAj  ft^  rvx  /tOfUK  .n  M^sr^r-isuicK  v-.oi  :Ae  prov^-uocLi  of  the  Aiticies  of 
A>wr<iAr^>n.  Aiwi  «v^n  maf.  ;n  «n7<*nm>4«(ui««i.  be  €Jttopperf  from  setting  op  the 
inv4,.<4.f7  of  Any  <ik*h  iu^:  Hl0,m>^rnal  ▼,  /  n/.  l'^7.  A.C.  U6 ;  ^iikii  <t<-. 
V,  7fmkir»*^m.  l¥.if^.  K.C,  7fJ^\  jei  «v<n  "Jie  inan.moq.4  oxuens  of  the  ffaareholden, 
h/^fWev^r  f/>rmA4»7  <npr<fWK<i.  *»nrj-A  rentier  eHfiwtaski  or  v^iiri  a  trmikaaecioD  oatside 
th^^  -i^/ype  r^  tiw^  MemorAr^i  ^..n  'jf  \.'*^c0;:iakZion  jm  4G^n  a  trm£L»ctioa  is  ineapabfte  of 
r*RifW^'i*'*nr:  AMhKnry  4:^.  V,  H'yh^.  nt   ftjn  fuirim**^   W^uLtrk  T.  Ricer  Dee  Co.^ 

tf«  TTie  ArtK  Ie>*  of  A---<^K'iati<>ri.  in  .-o  far  as  thej  are  con- 
Hif-U'Tii  with  the  Mernorandurn  of  A.-^^K-iation  and  the  Companies 
A^-t,  ^orHtitute  a  rontrar-t  fietween  earh  mern'ritfr  of  the  company, 
//w«  rr»em^l*?r,  and  the  company  itf^lf.  and  ah  hough  each  member 
i?*  Ujiind  to  the  eomjiany  to  abide  by  the  Articles  in  his  relations 
with  f'VfTTV  other  memJ^r  as  ?»uch  (?»o  that  the  Articles  regulate 
the  r'nihu  of  individaai  memViers  intfrf^)  yet  the  Articles  do  not 
r:r>n«titut^r  a  r;on tract  in  terms  between  the  individual  members 
(A  the  comj^any.  Tlie  rights  under  the  Articles,  of  members 
inl^r  */*,  can  only  \ni  enforced  by  or  against  a  member  through 
the  company  or  through  the  liquidator  representing  the 
r;^mipany,  *  and  no  memJ^er  has,  as  between  himself  and  another 
meml^jr,  any  right  F>eyond  that  which  the  contract  with  the 
company  gives, 

>  Hec,  24  (4)  of  1903 ;  Weymouth  and  Channel  Uland*  dc.  Co.,  1891, 1  Ch.  66. 
WfUoH  s.  Hajffery,  1897,  A.C.  299 ;  see  per  Lord  Watson,  pp.  308,  309.  and  per 
liOfrl  Her>tf;hell,  p.  315 ;  nee  also  Brad  ford  Banking  Co.  v.  Brioy*,  12  A.C.  29,  at 
p,  33. 

Hamilton's  Company  Law,  2nd.  Ed.,  244-245. 

(See  chapter  on  Articles  of  Association  infra.) 

And  the  Articles  do  not  operate  as  a  contract  between  the 
company  and  a  member  otherwise  than  qua  member,  so  that  a 
member  (cannot  sue  the  company  on  any  special  provision  in  the 
ArtichtH  in  his  favour,  as  for  instance  that  the  company  will 
(;tnploy  him  as  its  solicitor. 

I'Ufy  V,  Vimtirr  Co.,  1  Ex.  D.  20,  88;  Browne  v.  La  Trinidad,  37  CD.  1. 

TIhj  provisions  of  the  Articles  may,  however,  be  evidence  of 
the  t<*rniK  on  which  a  person  has  contracted  with  the  Company. 
I^aarit'  cuMe,  1H92,  2  Ch.  158;  Salinhimj  Jone*'i  catte,  1894,  3Ch.  356. 
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^»  A  company  cannot,  either  by  its  Memorandum  or  A  company 
Articles  of  Association,  deprive  members  of  rights,  or  the  benefit  constitutk)n 
of  provisions  for  their  protection,  conferred  upon  them  by  the  take  away 

r^  .  »    X  i.  .      .  1  .    1  .        .  .-^  statutory 

1  ompanies    Act    as    for    instance    the    right   of    presenting    a  rights  from 
winding-up  petition,  or  of  altering  the  Articles.  members. 

Pereril  Gold  Mine*,  1898,  1  Ch.  122;   JValker  v.  The  London  Tramways  Co., 
12  CD.  705;  Payne  v.  Cork  Co.,  1900,  1  Ch.  308  ;  Punt  v.  Synions  lO  Co.,  1903, 

2  Ch.  506. 

H.  The  liability  of  shareholders  to  the  company  of  which  Liability  of 
they  are  members,  is  limited  to  the  amount  for  the  time  being  jfmUed.^^ 
unpaid  upon  their  shares,  and  such  liability  is  in  effect  pre- 
scribed as  well  as  limited  by  the  Memorandum  of  Association, 
and  cannot  be  reduced  by  anything  contained  in  the  Articles.^ 
Immediately  upon  a  shareholder  ceasing  to  be  a  member,  his 
liability  to  contribute  further  calls  depends  on  the  inability  of 
those  who  are  members  at  the  commencement  of  a  winding-up, 
to  satisfy  the  required  contributions.  His  liability  does  not 
extend  to  debts  contracted  by  the  company  after  he  has  ceased 
to  be  a  member,  and  is  absolutely  extinguished  on  the  expira- 
tion of  one  year  thereafter,  unless  in  the  meantime  a  winding-up 
of  the  company  has  commenced.'^ 

Members  of  a  company  have  no  liability  in  respect  of  their 
membership  excepting  to  the  company. 

1  n'elton  V.  Sajfery,  1897,  A.C.  299,  per  Lord  Macnaghten  at  p.  322,  and  per 
Lord  Davej  at  p.  328. 

2  Sec.  66  of  1903. 

SiDce  the  repeal  of  the  last  paragraph  of  Sec.  34  of  1882  by  the  Act  of  1901, 
shareholders  need  not  necessarily  pay  for  their  shares  in  cash,  if  the  company  so 
agrees,  but  they  must  pay  for  them  either  in  money  or  money's  worth,  either  in 
cash  or  kind :  Baylan  Hall  Colliery  Co.,  5  Ch.  346.  The  contract  for  any  allotment 
of  shares  for  a  consideration  other  than  cash  must  be  filed  with  the  Registrar  within 
A  month  after  allotment ;  see  Sec.  97  of  1903. 

7.  The  capital  of  a  company,  the  amount  of  which  is  Capital  of 
required  by  statute  to  be  stated  in  the  Memorandum  of  Associa-  to^e^appUed^ 
tion,^  and  is  intended  to  be  subscribed  by  Members,  and,  when 
subscribed,  to  be  applied  in  carrying  out  the  objects  of  the 
company,  forms  the  fund  to  which  the  creditors  have  a  right  to 
look  as  that  out  of  which  they  are  to  be  paid,^  and  must  not  by 
any  process,  direct  or  indirect,  be  reduced  (except  by  leave  of  the 
Court)  and  when  contributed,  may  not  be  returned  to  members,^ 
nor  applied  to  any  purpose  not  within  the  company's  powers.* 

It  is,  of  course,  liable  to  be  spent  or  lost  in  the  course  of  the 
company's  business. 

Thus  shares  cannot  be  issued  at  a  discount,  nor  may  dividends  be  paid 
out  of  capital,  nor  may  shares  with  an  unpaid  liability  be  surrendered  excepting 
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Shares  are 
transferable 
personal 
property. 


Notice  of  con- 
tents of  Mem- 
orandum and 
Articles     pre- 
sumed against 
all  persons 
dealing  with 
company. 


But  not  know- 
ledge of  *  in- 
door manage- 
ment.* 


in  circumstances  which  justify  a  forfeiture  :  liellerby  v.  Rotdands  dr.  Co.,  1902, 
2  Ch.  14. 

1  Sec  15  of  1903. 

■2  Guinne**  v.  The  Land  Corporation  of  Ireland,  22  CD.  349 ;  see  per  Cotton, 
L.J. 

^Trevtyr  v.  Whitworth,  12  A.C.  409. 

*  Ashbury  d'c.  v.  Riche^  L.R  7  H.  L.  653 ;  see  Eaatern  Countien  Railway 
Company  v.  Haickes,  5  H.L.C.  331,  per  Lord  Cranworth,  at  p.  347. 

8.  Shares  in  a  company  are  personal  property  and  may 
prima  facie  be  transferred  (in  the  manner  prescribed  by  the 
company's  regulations)  ^  at  the  will  of  the  holder  to  any  person 
legally  competent  to  accept  the  shares,*  but  the  company  may  by 
its  regulations  impose  restrictions  on  the  members'  right  of 
transfer. 

1  Sec.  30  of  1903. 

^  Lumsden'»  case^  4  Ch.  31. 

H.  The  Memorandum  and  Articles  of  Association  being 
public  documents,  every  person,  whether  a  shareholder  or  not, 
having  dealings  with  the  company  must  be  taken  to  have  made 
himself  acquainted  with  the  contents  of  these  documents.  He 
must  also  in  law  be  taken  to  have  understood  them  according  to 
their  proper  meaning. 

Ernettt  v.  SicholU,  6  H.L.C.  401 ;  Mahony  v.  Ea*t  Holyford  Mining  Co., 
L.R.  7  H.L.  869 ;  Oakbank  Oil  Co.  v.  Crum,  8  A.C.  65,  per  Lord  Selborne,  at 
pp.  70,  71 ;  Gnjith  v.  Paffct,  6  CD.  511,  617. 

As  to  Articles  of  private  companies,  see,  however,  Sec.  168  (1)  of  1903. 

lO.  But  persons  dealing  with  companies  are  not  bound  to 
do  more  than  know  the  Memorandum  and  Articles,  and  therefore, 
all  that  directors  do  with  reference  to  the  indoor  management  of 
their  own  concern  may  be  presumed,  by  persons  external  to  the 
company  acting  without  notice  of  irregularity,  to  have  been  done 
regularly. 

Thus,  when  plaintiffs  advanced  money  on  a  hond  under  the  defendant 
company's  seal,  which  had  in  fact  been  affixed  without  the  passing  of  a  resolution 
required  by  the  deed  of  settlement,  it  was  held  that  the  plaintiffs  had  a  right  to 
presume  that  a  resolution  had  been  regularly  passed:  Royal  Brituth  Bank  v.  Tur- 
quand,  6  E.  A  B.  327. 

And  bankers  who  had  funds  of  a  company  in  their  hands  were  held  entitled 
(acting  bond  fide)  to  honour  the  cheques  of  the  directors  of  the  company  signed 
according  to  a  form  sent  to  them  by  the  bank,  without  being  bound  previously  to 
enquire  whether  the  persons  pretending  to  sign  as  directors  had  been  duly  appointed 
to  office  in  conformity  with  the  provisions  of  the  Memorandum  and  Articles  of 
Association  :  Mahony  v.  Eatt  Holyford  Mining  Co.,  L.R.  7  H.L.  869  ;  see  Bank  of 
Syria,  1901,  1  Ch.  115,  and  Common  Shelton  d-  Co.  v.  Timaru  MiUing  Co.,  18  N.Z. 
321 ;  see  also  Biggerstaff  v.  RotcatVs  Wharf,  1896,  2  Ch.  93 ;  Duck  v.  Tower 
Galvanizing  Co.,  1901,  2  K*B.  314. 
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And  it  seems  that  this  principle  applies  even  in  favour  of  a 
shareholder  dealing  at  arm's  length  with  the  company. 

liargate  v.  Shortridge,  6  H.L.C.  297  ;  Gradifn  cane,  11  W.R.  386  ;  and  see 
Murray  v.  Biuh,  L.R.  6  H.L.  37. 

II.  The  powers  conferred  upon  directors  by  the  Articles  of  Powers  of 
Association  are  not  absolute,  but  fiduciary  ;  that  is,  they  must  be  Directors 
exercised  for  the  benefit,  and  in  the  interests,  of  the  Company, 
and  not  for  the  benefit  of  any  particular  shareholder  or  class 
of  shareholders.  If  directors  ^  abuse  their  powers  which  they 
hold  in  trust  for  the  company,  to  the  damage  of  the  company, 
for  their  own  benefit,  they  are  liable  to  make  good  the  breach  of 
trust  to  their  cestiiis  que  trust,^  ^  like  any  other  trustees. 

Thus  a  forfeiture  of  shares  made  for  the  purpose  of  enabling  a  member  to 
escape  liability  in  Vespect  of  the  amount  unpaid  on  his  shares,  will  be  set  aside  as 
an  abuse  of  power  and  a  fraud  on  the  general  body  of  shareholders:  Esparto 
Trading  Co,  12  CD.  191;  Stanhope'^  <yw<?,  1  Ch.  161;  Spaekman  v.  Kvaniit 
L.R.  3  H.L.  171. 

^PooU,  JacJuoti  d'  Whyte's  case,  9  CD.  322,  per  Jessel,  M.Rr>  at  p.  328. 

So  also  the  power  of  making  calls  must  not  be  exercised  mala  fide  for  the 
directors  own  purposes,  but  the  burden  of  proving  mala  fides  lies  on  those  alleging 
it :  (kUnsa  Tramicays  v.  Mendel,  8  CD.  235.  The  power  to  receive  money  from 
shareholders  in  advance  of  calls  at  interest  must  also  be  exercised  for  the  benefit 
of  the  company  :  Poole,  Jackson  at  Wkyie^s  case,  9  CD.  322. 

Directors  cannot  use  their  power  of  making  calls  for  their  own  benefit,  at  the 
expense  of  the  shareholders :  Alexander  v.  Automatic  Telephone  Co.,  1900,  2  Gh.  56  ; 
nor  of  issuing  shares  where  such  issue  is  not  for  the  benefit  of  the  company,  but  to 
attain  an  ulterior  object:  Punt  v.  Symons  db  Co.,  1903,  2  Ch.  506. 

1^«  In  all  matters  within  the  scope  of  the  company's  Majority  act- 
powers  the  decision  of  the  majority  of  members  ascertained  in  must^^e^'*^ 
the  usual  way  must  jyevail,  ^  but  the  Court  will  interfere  to 
prevent  a  majority  of  members  from  benefiting  themselves  at 
the  expense  of  the  minority*  where  the  acts  complained  of 
are  of  a  fraudulent  character  or  are  beyond  the  powers  of 
the  company.* 

1  MacDougall  v.  Gardiner,  I  CD.  13 ;  Foss  v.  Harbottle,  2  Hare  461. 
*  Menier  v.  Hooper's  Telegraph  Works,  9  Ch.  350. 
«  Burland  v.  EarU,  1902,  A.C  83. 

18.    Every  promoter  of    a  company  stands  in  a  fiduciary  Promoters 
relation  to  the  company  and  must  make  a  full  disclosure  to  ^^^  rei^f^n 
the  shareholders  or  to  an  independent  board  representing  them   to  company, 
of  any  profit  he  is  making  at  the  expense  of  the  company  he 
promotes,  and  may  be  compelled  to  account  to  the   company 
for  any  profit  not  so  disclosed. 

Gluckttein  v.  Barnes,  1900,  A.C.  240;  and  see  Erlanger  v.  Nete  Sombrero 
Phosphate  Co.,  3  A.C.  1218,  and  Burland  v.  Earle,  1902,  A.C  83  ;  Lagunas  Nitrate 
Co.  v.  LagunoM  Sytid.,  1899,  2  Ch.  392. 
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A  shareholder  14.   A  shareholder's  vote  is  a  right  of  property  which  he 

vote  as  he         ^^7  ^^^  ^s  he  pleases,  ^  and,  "  unless  otherwise  provided  by  the 

pleases.  regulations  of  the  company  a  shareholder  is  not  debarred  from 

voting  or  using  his  voting  power  to  carry  a  resolution  ,by  the 

circumstance  of  his  having  a  particular  interest  in  the  subject 

matter  of  the  vote."^ 

1  Pender  v.  Lmhington  6  CD.  70. 

«  Burland  v.  EarU,  1902,  A.C.  83,  per  Lord  Davey  at  p.  94  ;  North-west 
Transportation  Co.  v.  Beatty,  12  A.C.  589.  In  Greenurell  v.  Porter,  1902,  1  Ch. 
530,  an  injunction  was  granted  pending  trial  restraining  shareholders,  who  were 
also  directors,  from  voting  contrary  to  an  undertaking  they  had  given  to  vote  in  a 
particular  way  as  part  of  a  transaction  for  the  sale  of  some  of  their  shares.  Quare 
whether  the  principle  on  which  Stanford  v.  GillieH,  O.B.  &  F.  S.C.  91,  was  decided 
is  consistent  with  these  decisions. 


PART    I. 

THK      FOKMATIO^^     AIVD      KSTABI.ISHMENT 
OF    A    COMPAXY. 

CHAPTER   I. 

Practical  DireetlonN  as  to  the  Re§;istration,  &c.9 
of  a  Company. 

Until  the  passing  of  the  Companies  Act,  1901,  the  formation  Part  I. 
and  registration  of  a  company  were  comparatively  simple  Chap.  1. 
matters.  The  provisions  of  that  Act  introduced  various  com- 
plications, especially  in  relation  to  directors'  qualification 
shares.  The  difficulties  created  by  the  Act  of  1901  have,  in 
a  measure,  been  removed  by  the  Act  of  1903,  which  has 
brought  the  law  more  into  conformity  with  the  English  Act 
of  1900. 

In  registering  a  company  under  the  Act  of  1903  different  considera- 
tions apply  where  the  proposed  company — 

(a)  Offers  shares  to  the  public, 

(b)  Does  not  offer  shares  to  the  public, 

(c)  Is  a  private  company  within  the  meaning  of  Part  IV.  of  the  Act. 
Under  the  Act  of  1901,  which  first  made  a  distinction  between  companies 
which  do  and  companies  which  do  not  offer  shares  to  the  public,  it  was 
(ioubtful  whether  the  words  **  company  which  does  not  issue  an  invitation 
to  the  public  to  subscribe  for  its  shares"  in  Sec.  6  (3),  and  the  words 
**  company,  where  there  is  no  invitation  to  the  public  to  subscribe  for  its 
shares"  in  Sec.  11  (6),  referred  (a)  to  some  provision  in  the  company's 
oonstitution  disabling  it  from  offering  shares  to  the  public,  or  (b)  whether 
these  words  referred  to  what  had  been  done  by  the  company  at  the  time 
of  its  application  for  a  certificate  of  incorporation  or  at  the  time  when  the 
company  would  be  entitled  to  commence  business.  The  writer's  view  is 
that  the  latter  was  the  true  meaning.  The  corresponding  provisions  in 
the  Act  of  1903,  Sees.  70  (3)  and  99  (6)  are  framed  so  as  to  remove  these 
doubts.  In  each  of  these  sections  the  words  used  are  "  company  for 
whose  shares  the  public  have  not  been  invited  to  subscribe."  This  and 
the  three  succeeding  chapters  do  not  deal  with  private  companies  under 
Part  IV.  of  the  Act  of  1903,  that  subject  being  dealt  with  in  Chapter  8 
of  Part  I.  infra. 


10  THE   FORMATION   AND 

Praotioal  Directions  as  to  Re^stration. 

Part   I.  Prior  to  the  passing  of  the  Act  of  1901,  companies  which  did  not  offer 

Chap.  1.  shares  to  the  public  were  called  '*  private  companies,"  although  all  the 
provisions  of  the  Companies  Acts  applied  to  such  companies.  It  will  be 
convenient  to  distinguish  these  companies  from  private  companies  proper, 
and  from  companies  which  offer  shares  to  the  public,  by. calling  them 
7ua»t-private  companies.     These  companies  are  of  two  kinds — 

(1)  Companies  which  are  only  distinguishable  from  public  companies 
proper  by  the  fact  that  they  do  not  offer  their  shares  to  the 
public ; 

(2)  Companies  of  the  kind  referred  to  by  Lord  Macnaghten  in 
Salomon  v.  Salomon^  1897,  A.C.  22,  as  **  one-man  companies  " — 
these  latter  being  really  private  businesses  carried  on  as  limited 
liability  companies  with  special  restrictions  on  the  power  of 
members  to  transfer  their  shares. 

Companies  registrable  under  the  Act  of  1903  may  for  the  purposes  of 
this  Part  of  the  book  be  divided  into  three  classes — 

1.  Companies  which  have,  either  before  or  after  registration,  offered 

shares  to  the  public  for  subscription.    These  will,  for  convenience, 
be  referred  to  as  "  public  companies." 

2.  Companies  which  have  not  offered  their  shares  to  the  public  for 

subscription.    These  will  be  conveniently  referred  to  as  *'  qttatti- 
private  companies . ' ' 

3.  Companies  registered  under  Part    IV.  of  the  Act  of  1903,  and 

called  "  private  companies." 

There  is  this  essential  distinction  between  a  private  and  a  quasi- 
private  company,  namely — a  ^waai- private  comjiany  may  at  any  time 
offer  its  shares  to  the  public.  If  it  does  so  before  it  commences  business 
Sec.  99  of  1903  at  once  applies;  if  it  does  so  within  three  years  from 
the  date  when  it  is  entitled  to  commence  business,  8ec.  70  applies,  and 
all  the  requirements  of  Sec.  75  must  be  complied  with.  A  private 
company,  on  the  other  hand,  is  disabled  from  issuing  a  praspectus 
inviting  subscriptions  for  shares  in  it«  capital  (Sec.  108  (5)  of  1903).  It 
is  doubtless  competent  for  a  company  to  embody  in  its  Memorandum  a 
condition  that  no  invitation  shall  be  issued  to  the  public  to  subscribe 
for  its  shares.  Such  a  clause  is,  however,  so  far  as  the  authorities 
shew  and  the  writer  is  aware,  unknown,  even  in  the  case  of  what  was 
formerly  called  a  *' private  company."  If  such  a  clause  were  embodied 
in  the  Articles  the  company  might  forthwith  after  registration  amend 
its  Articles  and  repeal  it. 

There  is  no  presumption  that  a  company  constituted  according  to  the 
ordinary  forms  of  Memorandum  and  Articles  will  or  will  not  issue  a  pros- 
pectus.  The  Act  of  1882  and  Table  A  thereto  were  alike  silent  as  to  the 
issue  of  shares  not  subscribed  for  in  the  Memorandum.  Articles  of  Asso- 
ciation usually  place  the  issue  of  such  shares  in  the  control  of  the  directors 
by  a  clause  enabling  them  to  "  allot  or  ot|herwise  dispose  of  the  same  to 
such  persons  on  such  terms  and  conditions  and  in  such  manner  as  they 
shall  think  fit "  ;  see  now  Table  A  of  1903,  Art.  1. 

Where,  therefore,  a  prospectus  is  not  issued  before  registration,  nor 
contemporaneously  therewith,  it  will  depend  entirely  on  what  the  directors 
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resolve  to  do  after  they  enter  upon  their  duties,  whether  any  invitation  Part  I. 
will  be  offered  to  the  public  to  subscribe  for  the  company's  shares;  see  Chap.  1. 
Sec.  99  (7)  of  1903.  

Whether  or  not  Sec.  70  applies,  or  has  been  complied  with,  is 
primarily  a  question  for  the  Registrar,  but  as  the  Certificate  of  Incorpora- 
tion when  issued,  is  conclusive  evidence  that  all  requisitions  of  the 
Companies  Act  in  respect  of  registration  and  of  matters  precedent  and 
incidental  thereto  have  been  complied  with,  and  that  the  Association  is  a 
company  authorised  to  be  registered  and  duly  registered  under  that 
Act  (Sec.  26  (4)  of  1903)  all  irregularities  are  cured  by  the  issue  of  the 
certificate  (excepting  perhaps  in  the  case  of  a  certificate  procured  by  fraud, 
which  would  probably  be  avoided  by  the  Court  in  a  proper  proceeding ; 
see  dictum  of  Lord  Halsburj'  in  Salomon  v.  Salomon^  1892,  A.C.  22,  at  p.  30). 

See  further  as  to  issue  of  prospectus  after  registration  in  chapter  on 
Prospectus  infra. 

The  Three  Methods  of  Ke^iistering;  a  Company, 
other  than  a  Private  Company. 

A  company   may  be   registered  in  any  of  the  following  three 
methods  according  to  circumstances  : — 

I.  By  registering  a  Memorandum  of  Association  without 
Articles  and  without  issuing  a  Prospectus. 

This  is  the  simplest  plan,  the  company  being  governed  by 
the  regulations  contained  in  Table  A  (Sec.  23  of  1903). 

(As  to  the  applicability  of  Table  A,  and  as  to  the  matters  in 
which  it  remedies  the  defects  of  Table  A  of  1882,  see  chapter  on 
Articles  of  Association  infra.) 

A  Prospectus  may,  of  course,  be  subsequently  issued,  and 
Articles  of  Association  modifying,  or  excluding  Table  A,  may,  aft 
any  time,  be  adopted  by  special  resolution  of  the  company.  It 
may  in  some  cases  be  advisable  to  let  the  company  settle  its  own 
Articles,  though  in  the  majority  of  cases,  where  it  is  not  intended 
to  adopt  Table  A,  the  next  method  will  be  found  most  convenient. 

%•   By  registering  a  Memorandum  and  Articles,  leaving 

to  the  directors  the  matter  of  subsequently  issuing  a 

prospectus. 

This  plan  will  be  found  best  in  the  majority  of  cases,   and 

may  be  adopted  in  any  case  where  it  is  anticipated  that  the 

company's  shares  may  be  offered  to  the  public  for  subscription. 

B.  By  filing  and  issuing  a  prospectus  and,  when 
sufficient  applications  for  shares  have  been  received, 
registering  a  Memorandum  with  or  without  Articles. 
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Part  I.  The  features  of  each  of  these  methods  and  the  procedure  to 

Chap.  1.        J3g  adopted  in  each  case  are  stated  hereunder  : — 

Plan  !•  —  Procedure    where    a    Memorandum  of  Association   is 
registered  without  Articles  and  without  issuing  a  Prospectus. 

The  first  method  may  he  adopted  in  any  case  where  shares 
are  not  being  offered  to  the  public  for  subscription,  but  may 
involve  the  subsequent  inconvenience  of  adopting  Articles, 
modifying  or  excluding  Table  A,  by  special  resolution,  in  case 
the  statutory  regulations  do  not  meet  the  special  circumstances 
of  the  proposed  company. 

The  Memorandum  will  contain  the  special  provisions 
necessary  to  enable  the  company  to  adopt  any  agreement  for  the 
sale  of  any  property  to  the  company,  and,  in  case  it  may  be 
desired  to  subsequently  offer  shares  to  the  public  for  subscription, 
should  contain  a  clause  fixing  the  amount  of  "minimum  sub- 
scription "  as  required  by  Sec.  95  (1)  of  1903. 

Section  69  of  1903  and  Art.  74  of  Table  A  provide  that  the 
seven  persons  whose  names  are  first  signed  to  the  Memorandum 
of  Association  shall  be  the  directors  of  the  company  until  the 
statutory  meeting.  The  appointment  of  the  desired  first 
directors  is  thus  rendered  certain.  The  company  may,  if  it 
be  found  advisable,  subsequently,  by  special  resolution,  adopt 
articles  modifying  or  excluding  Table  A. 

Under  Plan  I.  the  procedure  for  registration  is  quite  simple. 

!•  Prepare  the  Memorandum  of  Association  ;  see  chapter 
on  Memorandum  of  Association  infra. 

2«  Obtain  the  signatures  to  the  Memorandum  of  those  who, 
it  is  desired,  should  be  the  first  directors. 

Each  signatory  should  sign  his  name  in  fall,  and  state  his  occupation  and 
address  and  the  number  of  shares  in  the  capital  of  the  company  agreed  to  be  taken 
by  him.  As  Sec.  70  has  no  application  where  no  prospectus  has  been  issued,  the 
number  of  shares  subscribed  for  in  the  Memorandum  is  immaterial,  but  each 
subscriber  must  take  at  least  one  share  (Sec.  18  of  1903).  The  Memorandum 
must  be  signed  by  at  least  seven  subscribers  in  the  presence  of  and  be  attested  by 
one  witness  at  the  least  (Sees.  13,  15,  and  19  of  1903  and  form  A  in  2nd  Schedule 
thereto). 

Signature  by  an  agent  verbally  authorised  is  sufficient :  Whitley  Partners  Lul.^ 
32  CD.  337 ;  but  it  is  advisable  to  have  seven  subscribers  who  sign  in  their  own 
handswritlng,  otherwise  the  Registrar  will  require  evidence  of  the  agent's  authority. 

A  limited  company  may  become  a  shareholder  if  so  empowered  by  its  Memo- 
randum of  Association :  Barned^«  Banking  Co.,  3  Ch.  105  ;  Neic  Zealand  Flour- 
viillera  iC'c.  v.  Timaru  Milling  Co.,  20  N.Z.  650  ;  but  where  a  partnership  desires  to 
"take  shares  by  subscribing  the  Memorandum  each  partner  must  sign. 
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3.   Prepare  and  make  a  statutory  declaration  of  compliance  Part  I. 
with  the  statutes  in  accordance  with  Sec.  26  (2)  of  1903.  ^^^P'  ^' 

The  following  form  will  be  accepted  by  the  Registrar  where  Plan  I.   is 
followed :  — 

In  the  matter  of  The  Companies  Act,  1903, 

and  of 

An  intended  company  to  be  called  **  The  Company,  Limited." 

I  {or  we)  of 

<io  (severally)  solemnly  and  sincerely  declare : — 

1.  That  I  am  the  Solicitor  of  the  Supreme  Court  engaged  in  the 

formation  of  a  company  to  be  called  "  The  Company, 

Limited,"  (or  That  we  are  the  subscribers  of  the  Memorandum 
of  Association  of  an  intended  company  to  be  called  "  The 
Company,  Limited"). 

2.  That  the  paper  writing  now  produced  to  marked  A  is 

the  Memorandum  of  Association  of  the  said  intended  company. 

3.  That   no    prospectus,  notice,    circular,  advertisement,    or    other 

invitation  to  the  public  to  subscribe  for  its  shares  has  been 
issued  in  relation  to  the  said  intended  company. 

4.  That    all    the  provisions    of   The  Companies  Act   in  respect  of 

matters  precedent  to  the  registration  of  the  said  company  and 
incidental  thereto  have  been  complied  with. 

And  I  make  this  solemn  declaration  conscientiously  believing 
the  same  to  be  true  and  by  virtue  of  the  provisions  of  an  Act  of 
the  General  Assembly  of  New  Zealand  intituled  The  Justices 
of  the  Peace  Act,  1882. 
Declared  at  *  this  | 

day  of  l 

19     ,  before  me  j 

The  declaration  must  be  duly  stamped,  before  it  can  be  received  by  the 
Registrar,  with  stamps  to  the  value  of  balf-a-crown  in  respect  of  each  declarant. 
It  is  advisable,  therefore,  that  where  the  solicitor  can  make  the  declaration  he 
should  do  so. 

Where  a  Prospectus  has  not  been  issued  Sec.  70  of  1903  has  no  application. 

4.  Have  the  Memorandum  stamped  as  a  deed  not  otherwise 
charged  (Sec.  19  of  1903). 

&.  Apply  for  registration  of  the  company  by  delivering  to 
the  Registrar  the  Memorandum  of  Association,  together  with 
declaration  of  compliance  (Sec.  26  of  1903)  ;  produce  to  the 
Registrar  any  written  authorities  under  which  the  Memorandum 
has  been  signed  and  lodge  copies. 

If  at  least  seven  subscribers  have  signed  the  Memorandum  in  their  own 
handswriting,  the  Registrar  will  not  require  evidence  of  authority  as  to  other 
subscribers  who  have  signed  by  an  agent. 
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Part  I.  Pay  the  prescribed  fees   (see  chapter  on   Fees  and  Stamp 

^**f'?!_^'   _    I^^ti^s  infra)  and  obtain  the  Certificate  of  Incorporation. 

For  proceedings  subsequent  to  incorporation,  see  p.  20  infra. 

Where  a  company  does  not,  before  it  commences  business,  issue  an  invitation 

to  the  pubUc  to  subscribe  for  its  shares,  the  directors  must,  before  undertaking 

business  obligations,  file  a  declaration  that  sufficient  capital  has  been  subscribed  to 

justify  the  company  in  commencing  business  (Sec.  99  (7)  of  1903). 

The  following  form  of  declaration  complies  with  the  Statute  :  — 

In  the  matter  of  The  Companies  Act,  1903, 
and  of 
**  The  Company,  Limited." 

We  {names,  addresses,  and  descriptions  of  directors,)  do  severally, 
solenmly  and  sincerely  declare — 

1 .  That  we  are  the  directors  of  The  Company,  Limited. 

2.  That  the  amount  of  capital  for  which  shares  have  been  subscribed 

and  allotted,  with  a  liability  to  pay  for  the  same  wholly  or 
partly  in  cash,  is  £ 

3.  That  we  have  made  a  reasonable  investigation  and  enquiry  as  to 

the  requirements  of  the  company,  and  are  of  opinion  that  the 
capital  subscribed  for  and  shares  allotted  as  aforesaid  [together 
with  the  sum  of  £  raised   by   us    under  the  company's 

borrowing  powers]  are  sufficient  to  justify  the  company  in  com- 
mencing business. 

And  we  make  this  solemn  declaration,  &c. 

Severally  declared,  &c. 

Plan  II. — Procedure  where    the  Memorandum  and  Articles  are 
registered  before  the  issue  of  a  Prospectus. 

1.   Prepare  Memorandum  of  Association. 

^«  Prepare  Articles  of  Association  ;  see  chapter  on  Articles 
of  Association  infra. 

In  case  it  is  intended  or  may  subsequently  be  desired  to  offer  shares  to  the 
public,  the  Articles  should  contain  a  clause  fixing  the  "  minimum  subscription  *'  in 
accordance  with  Sec.  95  (1)  of  1903. 

It  is  advisable  to  fix  the  "minimum  subscription"  by  the  Articles  rather 
than  by  the  almost  unalterable  Memorandum. 

It  is  perhaps  better  not  to  appoint  the  first  directors  by  the  Articles  unless  for 
some  special  reason  it  is  desired  that  the  first  directors  should  continue  to  hold 
office  beyond  the  statutory  meeting.  As  to  this,  see  chapter  on  Articles,  p.  48 
infra,  Art.  96. 

Sl«  Obtain  signatures  to  the  Memorandum  as  in  Plan  I., 
4ind,  in  the  same  manner,  to  the  Articles  (Sec.  24  of  1903). 

Each  of  the  subscribers  of  the  Memorandum,  if  they  are  to  be  directors, 
should  thereby  take  shares  to  the  amount  of  a  director's  qualification  (if  the 
Articles  provide  for  a  qualification),  and  thus  avoid  the  necessity  for  a  contract 
under  Sec.  90  (1)  (b)  of  1903. 
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The  signatories  of    both   Memorandum    and   Articles  should   be  identical.    Part  I. 
**  The  apparent  object  of  requiring  the  Articles  to  be  signed  before  registration  is  Chap.  1. 

to  secure  the  adhesion  of  the  only  members  of  the  company  at  that  time  to  the   

regulations  contained  therein  "  :  /f o  Tung  v.  Man  On  dbc.  Co.,  1902,  A.C.  232,  per 
Lord  Davey,  at  p.  236. 

Where  directors  are  appointed  by  the  Articles,  although  Sec.  70  has  no 
appUcation  where  shares  have  not  been  offered  to  the  public,  it  is  convenient  that 
they  should  sign  the  Memorandum  for  their  qualification  shares  (if  any). 

-4«    Prepare  and  make  a  declaration  of  compliance  with  the 

statutes  in  accordance  with  Sec.  26  of  1903. 

« 

The  following  form  will  be  accepted  by  the  Registrar  where  Plan  II.  is 
followed : — 

In  the  matter  of  The  Companies  Act,  1903, 

and  of 

An  intended  company  to  be  called  "  The  Company,  Limited." 

I  {or  we)  of 

do  (severally)  solemnly  and  sincerely  declare  :— 

1.  That  I  am  the  Solicitor  of  the  Supreme  Court  engaged  in  the 
formation  of  a  company  to  be  called  "  The  Company, 
Limited  "  {or  That  we  are  the  subscribers  of  the  Memorandum  of  Asso- 
ciation (or  the  directors)    of   an  intended  company  to  be  called  *'  The 

Company,  Limited  '*). 

2.  That  the  papers  writing  now  produced  to  marked 
A  and  B  respectively  are  the  Memorandum  of  Association  and  Articles  of 
Association  of  the  said  intended  company. 

3.  That  no  prospectus,  notice,  circular,  advertisement,  or  other  invita- 
tion to  the  public  to  subscribe  for  its  shares  has  been  issued  in  relation  to 
the  said  intended  company. 

4.  That  all  the  provisions  of  the  Companies  Act  in  respect  of  matters 
precedent  to  the  registration  of  the  said  company  and  incidental  thereto 
have  been  complied  with. 

And  I  make  this  solemn  declaration,  &c. 

See  note  as  to  stamping  declaration,  Plan  I. 

&•  Have  the  Memorandum  and  Articles  stamped  as  deeds 
not  otherwise  charged  (Sees.  19  and  24  of  1903). 

B.  Apply  for  registration  of  the  company  by  delivering  to 
the  Registrar  the  Memorandum  and  Articles  of  Association, 
together  with  declaration  of  compliance.  Produce  to  the  Regis- 
trar any  written  authorities  under  which  the  Memorandum  or 
Articles  have  been  signed,  and  lodge  copies. 

If  seven  subscribers  have  signed  the  Memorandum  and  Articles  in  their  own 
handswriting  the  Registrar  will  not  require  evidence  of  authority  as  to  other  sub- 
scribers who  have  signed  by  an  agent. 


.    I 
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Part  I.  Pay  the   prescribed  fees    (see   chapter  on  Fees  and  Stamp 

Chap.  1.        Duties  infra)  and  obtain  the  Certificate  of  Incorporation. 

For  proceedings  subsequent  to  incorporation,  see  p.  20 
infra. 

Where  the  company  proposes  to  raise  its  capital  privately 
see  form  of  declaration  to  be  filed  by  directors  in  compliance 
with  Sec.  99  (7)  before  undertaking  business  obligations  p.  14 
supra. 

As  to  the  issue  of  a  prospectus  after  incorporation  of  the 
company  see  chapter  on  Prospectus  infra. 

Plan    III. —  Where  it  is  proposed  to  issue  a  Prospectus  before 
registration  of  the  company. 

This  course  is  not  recommended,  excepting  in  cases  where  it 

is   doubtful    if    the   proposed   company  will   "  float "    and   the 

registration  fees  are  a  consideration. 

It  has  been  the  general  practice  in  England,  since  the  passing  of  the  Act  of 
1862,  to  register  the  company  before  issuing  a  prospectus.  In  New  Zealand 
prospectuses  have  been  issued  in  very  many  cases  prior  to  the  registration  of  the 
company.  The  result  has  frequently  been  repudiation  of  shares  because  of  dis- 
crepancies between  the  prospectus  and  the  Memorandum  ultimately  registered. 
Although  the  requirement  of  Sec.  75  of  1903,  that  every  prospectus  must  state 
the  contents  of  the  Memorandum,  practically  removes  any  objection  on  that 
score,  it  is  easier  to  comply  with  the  provisions  of  the  Act  as  to  registration  if  the 
company  is  registered  before  the  issue  of  a  prospectus. 

Where  Plan  III.  is  adopted  the  following  is  the  pro- 
cedure : — 

1.  Prepare  the  Memorandum  of  Association  and  (if  it 
is  not  proposed  to  adopt  the  regulations  contained  in  Table 
A)  prepare  Articles  of  Association  containing  a  clause 
fixing  the  "  minimum  subscription "  in  accordance  with  Sec. 
95  of  1903). 

(See  chapters  on  Memorandum  and  Articles  infra.) 

As  the  Memorandum  must  now  be  set  out  in  any  Prospectus  (Sec.  75  of  1903) 
it  must  of  necessity  be  prepared  and  signed  before  any  prospectus  can  issue. 

As  compliance  with  the  provisions  of  Sec.  70  of  1903  is  a  condition  precedent 
to  the  validity  of  the  appointment  of  directors  by  the  Articles,  it  will  be  prudent  to 
have  the  directors  re-appointed  by  the  signatories  of  the  Memorandum  if  the 
Articles  so  provide ;  compare  Arts.  52  and  53,  Table  A  of  1882,  with  Art.  74, 
Table  A  of  1903.  It  is  at  least  doubtful  if  the  Certificate  of  Incorporation,  though 
conclusive  that  the  Acts  have  been  complied  with  for  the  purposes  of  registration, 
would  be  held  conclusive  as  to  the  valid  appointment  of  directors. 

^.   Prepare  prospectus.     (See  chapter  on  Prospectus  infra.) 
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Sm    Prepare  a  eonsent  by  the  proposed  directors  (appointed  PaHi  I. 
by   the    Articles  or   named  in  the  prospectus)  to  act  as  such  __1?*_  __ 
(Sec.  70  of  1903)  in  the  following  form  :— 

In  the  matter  of  The  Companies  Act,  1903, 

and  of. 

An  intended  comiiany  to  be  called  "  The  Company,  Limited." 

Ti»  the  Begistrar  of  Joint-Stock  Companies, — 

We  the  undersigned  do  hereby  testify  our  consent  to  act  as  directors 
of  The  Company,  Limited,  pursuant  to  Sec.  70  (1)  (a)  of  The 

ComiHinies  Act,  1903. 


SIGNATURE. 


DESCRIPTION. 


Dated  this  day  of  ,  19 

If  a  director  signs  by  tui  agent,  authorised  in  writing,  the  authority  must  be 
produced  to  and  a  copy  lodged  with  the  Begistrar. 

4«  If  the  Articles  of  Association  provide  for  a  director's 
qualification  prepare  a  contract  by  such  of  the  proposed  directors 
as  do  not  subscribe  the  Memorandum  of  Association  for  shares  to 
the  amount  of  a  director's  qualification,  to  take  from  the 
company  and  pay  for  their  qualification  shares  (See.  70  of  1903). 

There  was  nothing  in  tlie  Act  of  1901  to  indicate  with  whom  the  contract 
u>  take  shares  had  to  be  made.  It  could  not  be  effectually  made  with  the  company 
not  yet  in  existence.  A  contract  entered  into  with  a  person  professing  to  act  on 
behalf  of  a  company  not  yet  in  existence  must  be  expressly  adopted  by  the  com- 
pany, mere  ratification  is  inefifectual  :  Kelner  v.  Baxter^  L.B.  2  G.P.  174  ;  Empresn 
Engineering  Co.^  16  CD.  125.  The  Act  of  1903  expressly  provides  that  it  shall  be 
made  with  the  company.  The  statute  can  therefore  be  easily  complied  with, 
although  it  is  not  clear  that  such  a  contract  would  be  enforceable.  Qnare  whether 
its  statutory  sanction  will  except  it  from  the  rule  in  Kelner  v.  Baxter,  ut  sup. 

The  better  and  simpler  course  is  to  get  the  first  directors  to  sign  the  Memo- 
randum for  the  amount  of  their  qualification  shares,  thus  rendering  any  further 
contract  unnecessary.  Any  contract  which  satisfies  the  Begistrar  is,  however, 
sufficient,  as  the  issue  of  the  Certificate  of  Incorporation  cures  all  previous  irregu- 
larities (Sec.  26  (4)  of  1903),  although  it  cannot  give  efifect  to  an  inoperative  agree- 
ment.   The  following  form  of  contract  will  be  accepted  by  the  Begistrar : — 

In  the  matter  of  The  Companies  Act,  1903, 

and  of 

An  intended  Company  to  be  called  **  The  Company,  Limited." 

We 
in  consideration  of  the  signatories  t(j  the  Memorandum  and  Articles  of 
.iMMK'iation  of  the  said  intended  company  having  by  the  Articles  of  Asso- 
ciation of  the  said  intended  comi>any  at  onr  request  appointed  us  first 
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Part  I.  directors  thereof  and  in  consideration  of  their  agreeing  to  register  the 

Chap.  1.  Memorandum  and  Articles  aforesaid  and  to  do  all  acts  and  pay  all  moneys 
necessary  to  procure  the  incorporation  of  the  said  intended  company  do 
and  each  of  us  doth  hereby  agree  with  the  said  signatories  acting  as  agents 
for  and  on  behalf  of  the  said  intended  company  and  with  the  said  company 
that  each  of  us  will  take  from  the  said  company  and  pay  for  shares  in 

the  capital  of  the  said  company  and  that  we  will  within  the  time  required 
by  law  ^  (or  by  the  said  Articles)  duly  allot  to  each  of  us  the  said  shares. 
Dated  this  day  of  190 

Witness  to     ] 
Signatures  f 

I  See  Sec.  71  of  1903 
5«   Obtain — 

(1)  Signatures  to   the   Memorandum    and    Articles   as   in 
Plans  I.  and  II. 

(2)  The  signature  of  every  proposed  director  by  himself,  or 
his  agent  authorised  in  writing  to 

(a)  A  copy  of  the  prospectus  (Sec.  74  of  1903). 

(b)  The  consent  in  writing  to  act  as  such  director 
(par.  B  supra). 

(c)  The  contract  by  the  directors  to  take  from  the 
company  and  pay  for  their  qualification  shares 
(par.  4  supra),  or  by  such  of  them  as  have  not 
signed  the  Memorandum  of  Association  therefor. 

H.  File  prospectus  with  Registrar,  together  with  directors' 
consent  to  act,  and,  in  the  case  of  any  proposed  directors  who 
are  not  signatories  of  the  Memorandum  for  shares  to  the  amount 
of  their  qualification,  the  contract  by  such  proposed  directors  to 
take  from  the  company  and  pay  for  their  qualification  shares 
(Sec.  70  of  1903). 

1.   Issue  prospectus. 

If  within  90  days  after  the  issue  of  a  prospectusi  whether  before  or  after 
registration,  shares  to  the  amount  of  ''the  minimum  subscription"  as  provided 
by  the  Memorandum  or  Articles  are  not  subscribed  for,  application  money  must 
be  returned  within  the  following  eight  days.  If  this  be  not  done  the  directors  are 
jointly  and  severally  liable  to  pay  interest  thereon  at  five  per  cent.  (Sec.  95  (4)  of 
1908).  This  provision  applies  only  to  a  company's  first  offer  of  shares  to  the  public 
(Sec.  95  (6)  of  1903). 

H»  Within  a  month  after  signature  of  Memorandum  and 
Articles  pay  stamp  duty  thereon  as  deeds  not  otherwise  charged 
(Sees.  19  and  24  of  1903). 

O.  When  sufficient  applications  for  shares  have  been 
received   to   warrant  the  registration   of    the   company,   apply 
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for  registration  of  the  company  by  delivering  to  the 
Registrar — 

(1)  The  Memorandum  and  Articles  of  Association. 

(2)  A  list  of  the  persons   who   have  consented  to  act  as 
directors  (Sec.  70  (2)  of  1903)  in  the  following  form  :— 

In  the  matter  of  The  Companies  Act,  1903, 
and  of 
An  intended  company  to  be  called  '*  The  Company,  Limited." 

To  the  Registrar  of  Joint  Stock  Companies. 

I,  ,  of  ,  solicitor,  the  applicant 

ft>r  registration  of  the  above-named  company,  do  hereby  certify  pursuant 
to  Section  70  (2)  of  The  Companies  Act,  1903,  that  the  following  persons 
have  consented  to  be  directors  of  **  The  Company,  Limited  " : — 


Part  I. 
Chap.  1. 


DESCRIPTION. 


I>ate<l  this  day  of  ,  19 

( Applicant  for 
(Registration. 

(3)  The  consents  in  writing  of  any  directors  appointed  by 
the  Articles  or  named  in  the  prospectus  to  act  (Sec.  70 
(1)  of  1903),  unless  such  consents  have  already  been 
filed  with  the  prospectus. 

(4)  The  contract  in  writing,  by  such  of  the  first  directors, 
appointed  by  the  Articles  of  Association  or  named  in 
the  prospectus,  as  have  not  signed  the  Memorandum 
for  shares  to  the  amount  of  their  qualification,  to  take 
from  the  company  and  pay  for  their  qualification  shares 
(unless  such  contract  has  already  been  filed  with  pros- 
pectus):  Sec.  70  (1)  of  1903. 

(5)  A  statutory  declaration  of  compliance  with  the  statute 
in  accordance  with  Sec.  26  (2)  of  1903.  The  following 
form  will  be  accepted  by  the  Registrar  where  Plan  III. 
is  followed  : — 

In  the  matter  of  The  Companies  Act,  1903, 

and  of 

An  inteudeii  company  to  bo  called  "  The  Company,  Limited.** 

I  Cor  we)  of 

«io  (»everally)  solemnly  and  sincerely  declare: — 

1.  That  I  am  the  Solicitor  of  the  Supreme  Court  engaged  in  the 
formation  of  a  company  to  be  calle<l  **  The  Company,  Limited.*' 
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Part  I.  (or  That  we  are  the  subscribers  of  the  Memorandum  of  Association  [or  the 
Ghap.  1.  directors]  of  an  intended  company  to  be  called  "  The  Company, 
Limited.") 

2.  That  the  papers  writing  now  produced  to  marked  A 
and  B  respectively  are  the  Memorandum  of  Association  and  Articles  of 
Association  of  the  said  intended  company. 

3.  That  all  the  provisions  of  the  Companies  Act,  1903,  in  respect  of 
matters  precedent  to  the  registration  of  the  said  company  and  incidental 
thereto  have  been  complied  with. 

And  I  make  this  solemn  declaration,  &c. 

Have  declaration  stamped,  see  note,  par.  3,  Plan  I.,  p.  13  supra. 

Produce  to  the  Registrar  any  written  authorities  under 
which  Memorandum,  Articles,  consent,  or  contract  has  been 
signed,  and  lodge  copies. 

10«  Pay  the  prescribed  fees  (see  chapter  on  Fees  and 
Stamp  Duties  infra )  and  obtain  the  Certificate  of  Incorporation. 

II.  If  by  the  Articles  the  first  directors  are  to  be  appointed 
by  the  subscribers  of  the  Memorandum,  convene  a  meeting  of 
the  subscribers  of  the  Memorandum  (see  chapter  on  Meetings 
infra )  or  procure  the  appointment  of  first  directors  in  the  fol- 
lowing form  : — 

In  the  matter  of  The  Companies  Act,  11K)3, 

and 

In  the  matter  of  "  The  Company,  Limited.'* 

We,  the  undersigned,  being  the  subscribers  of  the  Memorandum  of 

Association  of  "  The  Company,  Limited,"  do  hereby  determine 

that  the  number  of  directors  of  the  said  company  shall  be  and  that 

A.B.,  of  Wellington,  merchant,  &c.,  be  and  they  are  hereby  appointed  the 

first  directors  of  *'The  Company,  Limited." 

Dated  this  day  of  ,  190 

Witness  to  signatures — 

The  above  form  is  applicable  where  a  provision  corresponding  to  clause  52  of 
Table  A  of  1882  is  adopted.  Where  all  the  subscribers  join  in  a  written  appoint- 
ment they  may  do  so  without  meeting :  Great  Northern  Salt  Co.,  44  CD.  472. 
Where  a  meeting  of  the  subscribers  is  convened  and  a  majority  are  present  they 
may  appoint  by  resolution  :  Loudon  d:  Southern  rfr.,  Co.,  31  CD.  223.  See 
Meeting  of  Subscribers  of  Memorandum,  Part  III.,  Chap.  I.  infra. 

13.   Convene  a  meeting  of   the   directors    (see  chapter  on 

Secretary's  Duties,  &c.,  infra,  as  to  business  which  ought  to  be 

transacted  at  the  first  meeting  of  directors). 

On  the  fii-st  allotment  of  shares  offered  by  or  on  behalf  of  a  company  to  the 
public  for  subscription  (Sec.  95  (6)  of  1903)  the  company  will  not  proceed  to  allot- 
ment until  the  shares  have  been  subscribed  for  to  the  amount  at  least  of  the 
''minimum  subscription  "  fixed  by  the  Memorandum  or  Articles,  or,  if  no  amount 
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is  so  fixed,  then  until  the  whole  amount  of  the  share  capital  offered  has  been  Part  I. 
subscribed,  and  aU  application  money  paid  to  and  received  by  the  company.  Ghap.  1. 

'*  Subscribed."— It  is  difficult  to  suppose  that  the  framers  of  the  English  Act   • 

intended  any  other  meaning  than  *'  applied  for  "  to  be  given  to  "  subscribed,"  but 
it  seems  that  to  *'  subscribe  "  share  capital  means  to  agree  to  take  shares  with  a 
liability  to  pay  for  them  ;  see  AmUon  v.  Smithy  41  CD.  348. 

However,  if  '"subscribed"  in  the  Act  means  no  more  than  ''applied  for" 
a  difficulty  may  arise  in  the  case  of  a  company  proceeding  to  allotment  on  the 
ordinary  revocable  applications  where,  before  notice  of  allotment  can  be  given  to 
the  applicants,  applications  are  withdrawn  to  an  amount  which  will  reduce  the 
total  available  applications  below  the  minimum  subscription.  It  is  unlikely  that 
this  difficulty  will  arise  in  practice,  but  secretaries  will  be  prudent  to  post  notices  of 
allotment  promptly. 

IB.  After  allotment  file  with  the  Registrar  a  statutory 
declaration  by  the  secretary  of  the  company — 

( 1 )  That  shares  held  subject  to  payment  of  the  full  amount 
thereof  in  cash  have  been  allotted  to  an  amount  not 
less  in  the  whole  than  the  minimum  subscription  (Sec. 
99  (1)  of  1903). 

(2)  That  every  director  of  the  company  has  paid  to  the 
company  the  application  and  allotment  moneys  on  the 
shares  constituting  his  director's  qualification. 

And  thereupon  apply  to  the  Registrar  for  and  obtain  a  certificate 
that  the  company  is  entitled  to  commence  business.  Only  Sub- 
sees.  7,  8,  and  9  of  Sec.  99  of  1903  apply  to  a  company  where 
there  has  l:)een  no  invitation  to  the  public  to  subscribe  for  its 
shares  (Sec.  99  (6)  of  1903). 

14.  When  the  company  is  ready  to  carry  on  business  or 
operations,  and  before  it  commences  to  do  so,  it  must  obtain 
from  the  Commissioner  of  Stamps  an  annual  license  under 
Sec.  100  of  The  Stamp  Act,  1882  ;  see  chapter  on  Fees  and 
Stamp  Duties  infra. 

As  to  what  is  carrying  on  business  see  Assets  Co,,  6  N.Z.  699. 

See  Sec.  103  of  The  Stamp  Act,  1882,  as  to  penalty  in  case 
of  default. 

1&.  Within  a  month  after  any  allotment  of  shares  file  with 
the  Registrar  in  compliance  with  Sec.  97  of  1903 — 

(1)  A  return  of  the  allotments.  (For  form,  see  chapter  on 
Secretary's  Duties  infra,) 

(2)  In  the  case  of  shares  allotted  in  whole  or  in  part  for  a 
consideration  other  than  cash — 

(a)  A  contract  in  writing  constituting  the  title  of 
the  allottee  to  such  allotment  ; 
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^•J^  '•  (b)  Any  contract  of  sale,  or  for  servicee  or  for  other 

C">P"^'  consideration  in  respect  of  which  such  allot- 

ment was  made  ;  see  note  on  Contracts  for  the 
issue  of  paid-up  shares  in  chapter  on  Pros- 
pectus ; 
(c)  A  return  stating  the  number  and  nominal 
amount  of  the  shares  so  allotted,  the  extent  to 
which  they  are  to  be  treated  as  paid  up,  and 
the  consideration  for  which  they  were  allotted  ; 
see  form  in  chapter  on  Secretary's  Duties. 

lO*  Convene  the  statutory  (general)  meeting  of  the 
company  for  a  day  hot  less  than  one  month  nor  more  than  three 
months  from  the  date  on  which  the  company  is  entitled  to 
commence  business  ;  see  chapter  on  Meetings  infra, 

11.  At  least  seven  days  before  the  date  of  such  meeting 
forward  to  every  member  of  the  company  a  report  as  required  by 
Sec.  87  (2)  1903.  For  form  of  report,  see  chapter  on  Secretary's 
Duties  infra. 
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CHAPTER   II. 


The    Nemoranduni    of  Association. 

In  the  formation  of  a  company,  the  preparation  of  the  Memoran-  Pari  I. 
dum  of  Association  is  the  first  step  to  be  taken,  and  is  a  matter  Chap,  2. 
of  the  greatest  importance.     Excepting  those  express  statutory 
powers  which  every  incorporated  company  may  exercise,  such  as  '^^^  Memo- 
changing  its  name,  altering  its  regulations,  <fec.,  everything  which  Association 

it  is  desired  the  company  may  do,  must  be  authorised  by  the  !^Jl®  ^^^^  ^[ 
'^      J  J         ^  J  the  company's 

Memorandum  of  Association  in  express  terms  or  by  necessary  powers, 
implication,  or  must  be  an  act  which  may  fairly  be  regarded  as 
incidental  to  or  consequential  upon  the  attainment  of  the  objects 
set  forth  in  the  Memorandum  as  those  for  which  the  company  is 
established  :  Att.-Gen.  v.  Great  Eastern  Railway  Co.^  5  A.C.  473, 
478.  No  matter  how  profitable  to  the  company  a  certain  transac- 
tion or  course  of  business  may  be,  or  how  closely  it  may  affect 
the  company's  interest,  unless  sanctioned  by  the  Memorandum 
expressly  or  impliedly  the  directors  will  undertake  it  at  their 
peril,  and  will  be  merely  courting  litigation.  The  Memorandum 
is  the  basis  of  the  company's  incorporation,  and  (with  the  excep- 
tion of  the  statutory  powers  above  referred  to)  it  is  the  sole  source 
of  the  company's  authority  ;  it  not  only  "  states  the  ambit  and 
extent  of  the  vitality  and  power  which  by  law  are  given  to  the 
corporation,"  but  in  effect,  it  prescribes  and  limits  the  scope  of 
the  company's  operations  within  that  ambit :  Ashhury  Ar.  Co.  v. 
Rirhe,  L.R.  7  H.L.  653  (see  per  Lord  Cairns  at  p.  669).  The 
Memorandum,  which  the  persons  desiring  to  establish  a  company 
are  to  sign,  must  "  state  *  the  objects  for  which  the  proposed 
company  is  to  be  established  ' ;  and  the  existence,  the  coming 
into  existence,  of  the  company  is  to  be  an  existence  and  to  be  a 
coming  into  existence  for  those  objects  and  for  those  objects 
alone." 

Excepting  as  stated  presently,  the  conditions  of  the 
Memorandum  are  unalterable,  even  by  the  unanimous  vote  of 
the  shareholders,  who  are  powerless  alike  to  authorise  or  ratify 
an  act  by  the  company  outside  the  scope  of  the  powers  conferred 
by  the  Memorandum  :  Trevor  v.  Whitworthy  12  A.C.  409,  per 
Lord  Herschell  at  p.  421.  And  herein  lies  the  principal  differ- 
ence between  the  Memorandum  and  the  Articles  of  Association, 
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which  may  at  any  time  be  altered,  varied,  or  repealed,  by 
special  resolution  of  the  members,  subject  always  to  the  pro- 
visions of  the  statutes  and  the  conditions  of  the  Memorandum. 

Thus,  if  the  Memorandum  classifies  the  company's  shares 
into  various  denominations  such  as  preference,  ordinary,  deferred 
or  founders'  shares,  attaching  special  rights  to  the  respective 
denominations,  these  rights  are  unalterable  by  the  shareholders : 
Ashbitry  v.  Wntso7i,  30  CD.  376.  Though  if  the  classification 
were  effected  by  the  Articles  of  Association  only,  it  would  be 
competent  for  the  shareholders,  by  special  resolution,  to  affect 
the  rights  attached  to  the  various  denominations,  as  by  autho- 
rising the  issue  of  further  shares  of  a  different  denomination 
with  rights  which  would  substantially  deprive  existing  share- 
holders of  the  advantages  conferred  on  them  by  the  terms  of  the 
articles  under  which  their  shares  were  issued  :  Andrews  v.  The 
Gas  Meter  Co.,  1897,  1  Ch.  361  ;  Undencood  v.  London  Music 
Hall  Co,,  1901,  2  Ch.  309. 

The  Memorandum  cannot  authoris*^  anything  which  is 
contrary  to  the  Companies  Act  or  to  the  general  law  (Sec.  13  of 
1903).  It  cannot  authorise  a  company  to  acquire  its  own  shares 
under  circumstances  which  would  amount  to  a  reduction  of 
capital,  nor  can  it  authorise  the  issue  of  shares  at  a  discount  : 
Ooregum  case,  1892,  A.C.  125  ;  Welton  v.  Safferrj,  1897,  A.C.  299  ; 
Trevor  v.  Whitworth,  12  A.C.  409. 

The  Sections  of  the  Act  dealing  with  the  Memorandum  of 
Association  are  Sees.  13  to  21,  38,  39,  42,  44,  47  (4),  49,  56, 70  (2), 
75  (1)  (a),  75  (1)  (q),  82,  95  (1),  162,  and  163  ;  and  see  also  pars. 
1,  !S,  and  3,  pp.  2  and  3  supra. 

The  Memorandum  of  Association  of  a  company  limited  by 
shares  must  state — 

(1)  The  name  of  the  company  with  the  word  **  limited  "  as 
the  last  word  in  such  name. 

(2)  The  objects  for  which  the  company  is  to  be  established. 

(3)  That  the  liability  of  members  is  limited. 

(4)  The  amount  of  capital  with  which  the  company  proposes 
to  be  registered  divided  into  shares  of  a  certain  fixed 
amount.     (Sec.  15  of  1903.) 

1.— The  Name  of  the  Gompany. 

The  name  adopted  must  not  resemble  the  name  of  any  other 
company  or  firm  so  closely  as  to  be  calculated  to  deceive.  A 
company  will  be  restrained  by  injunction  from  adopting  such  a 
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name  even  in  good  faith  :    The  North  Cheshire  and  Manchester  Part  I. 

Brewery     Co.     v.     The    Manchester    Brewery     Co,,     1899,    A.C.  ^^^^'  ^ 

83  ;  see  also  Montreal  Lithographing  Co.  v.  Sabiston,  1899,  A.C. 

610  ;  Societe  Panhard  v.  Panhard  Levassor  Co.,  1901,  2  Ch.  513  ;  The  name  of 
'  7  7  7   |;jjg  company. 

Aerators  Ltd.  v.  Tollitt,  1902,  2  Ch.  319.  As  to  the  disadvantage 
and  imprudence  of  a  new  company  adopting,  without  change, 
the  name  of  an  old  company  which  has  ceased  to  be,  see  Indian 
Zoedone  Co.  26  CD.  70,  per  Lord  Selborne  at  p.  79  ;  see  also 
Sees.  27  and  160  of  1903. 

A  name  too  specific  or  local  may  have  an  effect  on  the 
interpretation  of  general  powers  expressed  in  the  object  clauses 
of  the  Memorandum  ;  see  cases  cited  infra. 

2.—  The  Objects  tor  which  the  Gompany  is  Established. 

The   object   clauses    of    the    Memorandum    cannot   be  too  The  objects  of 
carefully  drafted.     The  Courts  in  interpreting  the  object  clauses     eco^P^-ny- 
have,  for  various  purposes,  distinguished  between  what  are  called 
the  primary,  dominant,  or  main  objects  for  which  a  company  is 
established,  and  those  objects  or  powers  which,  from  their  nature, 
are  essentially  subsidiary  or  ancillary  to  the  primary  objects. 

The  objects  may,  therefore,  for  convenience  be  divided  into 

1. — The  express  primary  or  main  objects. 

2. — The  express  subsidiary  or  ancillary  objects  and  powers. 

3. — Implied  powers. 

As  to  1  and  2. — The  distinction  between  primary  and  sub- 
sidiary objects  has  been  taken  in  two  classes  of  cases  : — 

(1)  Where  a  compulsory  winding-up  order  has  been  applied 
for  on  the  ground  that  the  substratum  of  the  company 
has  gone  :  German  Date  Coffee  Co.,  20  CD.  169  ;  Cool- 
gardie  Consolidated,  76  L.T.  269. 

(2)  Where  it  has  been  sought  to  restrain  a  company  from 
embarking  on  an  undertaking  not  contemplated  on  its 
constitution:  Stephens  v.  Mysore  Reefs,  1902,  1  Ch.  745. 

It  has  been  attempted  from  time  to  time  by  various  forms  of 
clauses  to  range  all  the  objects  stated  in  the  Memorandum  as  of 
co-ordinate  importance.  In  the  case  last  cited  the  Memorandum 
contained  the  following  clause: — 

**  The  objects  specified  in  each  paragraph  of  this  clause  shall  be  in 
nowise  limited  or  restricted  by  reference  to  or  inference  from  the  terms  of 
any  other  paragraph  or  the  name  of  the  company.'*  Eady,  J.,  in  granting 
an  injunction  restraining  the  company  from  promoting  a  subsidiary 
company  to  take  over  a  mining  property  on  the  west  coast  of  Africa, 
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Part  I.  though  the  terms  falling  within  its  general  powers,  said : — "  It  is  true  that 

Oha|^  2.        a  company  is  not  restricted  to  one  object,  but  unless  objects  are  set  fortli 

in  reasonably  clear  terms  the  provisions  of  Sec.  8  of  the  Companies  Act, 

1862"  (Sec.  15,  of  1903  N.Z.),  "would  not  be  complied  with.    I  wish  to 
ibe  objects  of  g^a^d  myself  from  being  held  to  restrict  wide  general  powera  in  a  case 
where  they  are  properly  applicable  to  the  primary  object  of  the  company." 
The  decision  proceeded  on  the  ground  that  the  proposal  was  ultra  vires. 

Nevertheless  it  is  obvious  that  those  considerations  which 
must  prevail  in  deciding  whether  the  substratum  of  a  company 
is  gone,  are  different  from  those  which  govern  the  construction 
of  the  Memorandum,  although  the  former  may  include  the  latter. 

In  cases  where  a  company  is  formed  to  take  over  a  specific 
business  or  property,  and  it  is  desired  that  general  powers  in  the 
Memorandum  of  acquiring .  other  properties  should  receive  as 
wide  a  construction  as  possible,  it  may  be  advisable  in  view  of 
the  foregoing,  to  insert  in  the  Memorandum  as  the  primary 
object  of  the  company  a  general  clause  empowering  the  acquisi- 
tion of  businesses  or  properties  answering  the  description  of 
that  proposed  to  be  acquired,  instead  of  inserting  a  specific 
clause  empowering  the  adoption  of  a  specified  preliminary 
contract  for  the  disi)Osal  to  the  company  of  the  particular 
business  or  property  intended  to  be  taken  over.  This  course  is 
unlikely  to  create  any  practical  difficulty,  as,  in  any  case  where 
a  company  is  formed  to  take  over  a  business,  the  first  directors 
are  usually  selected  with  a  regard  to  tiie  probability  of  their 
adopting  any  preliminary  contract.  Particulars  of  any  pre- 
liminary contract  and  of  any  properties  affected  thereby  will,  of 
course,  be  given  in  any  prospectus  issued  on  the  formation  of 
the  company. 

"  The  ordinary  rules  of  construction  apply  to  Memoranda 
and  Articles  of  Association  just  as  much  as  to  any  other  docu- 
ment" :  The  Peruvian  Railways  Co.,  International  Contract  Co,^8 
rase,  17  W.R.  459,  per  Selwyn,  L.J. 

The  writer  has,  in  the  form  of  memorandum  given  here- 
under, suggested  the  division  of  the  objects  in  a  way  which  will 
at  least  arrest  the  attention  of  those  who  have  occasion  to  read 
the  Memorandum.  It  is  obvious  that  no  general  words  can  give 
to  those  objects  which  are  essentially  ancillary  the  character  of 
primary  or  dominant  objects,  and  it  is  to  be  gathered  from  the 
judgment  in  the  German  Date  Coffee  Co.  and  other  cases  cited 
above  that  the  name  of  the  company  may  affect  the  construction 
to  be  placed  on  general  words  in  the  Memorandum ;  see  also 
Crown  ^ank,  59,  L.J.  Ch.  739. 
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The  writer  suggests  the  following  clause  as  being  possible  of  use,  at  all  events   Part  I. 
in  reference  to  the  question  whether  the  substratum  of  the  company  is  gone : —  Chap.  2. 

That  whenever  the  company  at  any  time  after  its  incorporation  shall 
commence  to  carry  on  any  business  or  shall  acquire  any  property,  right,  or  mj^  object  q* 
interest  under  the  general  powers  conferred  by  this  Memorandum,  the  the  company. 
carrying  on  of  any  such  business,  and  the  working  or  dealing  with  such 
property,  right,  or  interest  shall  for  all  purposes  be  deemed  to  be  a  specific 
primary  object  of  the  company  as  if  carrying  on  such  business,  and  the 
working  or  dealing  with  such  property,  right,  or  interest  specifically 
were  expressed  in  this  Memorandum  as  a  "specific  primary  object "  for 
which  this  company  is  established,  and  all  persons  becoming  members  of 
this  company,  and  all  persons  who  may  become  creditors  of  this  company, 
shall  become  members  and  creditors  accordingly  on  this  basis. 

3 — Implied  Powers. — In  considering  what  powers  a  company  Implied 
has  by  implication  the  Court  is  guided  by  the  scope  of  the  P^^®^^ 
company's  primary  objects  ;  thus  a  "  trading  company "  has 
an  implied  power  to  borrow  money  :  General  Auction  <frr.  Co,  v. 
Smith,  1891,  3  Ch.  432.  "Whatever  may  fairly  be  regarded 
as  incidental  to  or  consequential  upon,  those  things  which  the 
Legislature  has  authorised,  ought  not,  unless  expressly  pro- 
hibited, to  be  held  by  judicial  construction  to  be  ultra  vires  "  : 
Att.'Gen,  v.  Great  Eastern  Railway  Co.,  5  A.C.  473,  per  Lord 
Selborne,  at  p.  478. 

In  the  statutory  form  of  Memorandum  of  Association 
(Form  A  in  2nd  Schedule  to  1903)  the  following  general  words 
are  added  to  the  *  object  *  clause  :  "  And  the  doing  of  all  other 
things  incidental  or  conducive  to  the  attainment  of  the  above 
object."  In  Baglan  Hall  Colliery  Co,,  5  Ch.  346,  the  Memo- 
randum  contained  a  similar  clause.  Sir  G.  M.  Giffard,  L.J.,  said, 
at  p.  356  :— 

"  The  Memorandum  states  the  object  of  the  company  to  be  the  working 
this  collier}'  and  any  other  collieries  in  the  same  county,  or  conveniently 
adjacent,  and  the  doing  all  such  other  acts  as  may  be  incidental  or 
conducive  to  the  attainment  of  any  of  the  above  objects.  It  was  urged 
that  purchasing  the  colliery  was  not  one  of  those  objects ;  but  the  com- 
iwmy  could  not  work  the  colliery  without  first  acquiring  some  interest 
in  it,  and  I  think  therefore,  that  the  purchase  of  it  was  an  act  *  conducive  ' 
to  the  attainment  of  the  primary  object.'* 

In  Peruvian  Railways  Co,,  2  Ch.  617,  the  Memorandum  con- 
tained the  following  clause  : — 

In  order  to  the  attainment  of  the  main  object  of  the  company  they 
may  do,  either  in  the  United  Kingdom,  or  Peru,  or  elsewhere,  whatsoever 
they  from  time  to  time  think  incidental  or  conducive  thereto." 

Lord  Cairns,  in  dealing  with  this  clause,  said  (p.  624): — 
"  Anything,  therefore,  which  in  the  opinion  of  the  company  (how  to 
be  expressed  we  shall  see  aftern'ardA)  is  incidental  or  conducive  to  the 
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main  object  of  the  company,  which  was  the  acquisition  of  concessions  for 
railways,  they  may  do.  If,  therefore,  there  comes  to  be  a  concession  for  a 
railway  which  is  to  be  paid  for  by  instalments,  it  is  I  think  beyond  all 
possibility  of  dispute  that,  if  they  think  it  incidental  or  conducive  to  the 
attainment  of  the  concession  when  the  instalments  become  or  are  about  to 
fall  due,  in  place  of  making  calls  on  their  shareholders,  they  should  give 
a  bill  of  exchange  payable  at  a  future  day  for  the  amount  of  the  instal- 
ments, they  may  do  so.  The  words  seem  to  me  to  be  so  wide  that  they 
necessarily  include  a  power  of  this  kind.  That  is  a  power  which,  of  course, 
may  require  to  be  exercised  by  the  general  meeting  of  shareholders,  or  it 
may  be  capable  of  being  exercised  by  the  directors.  Now  in  order  to 
ascertain  by  whom  it  is  to  be  exercised,  we  must  turn  to  the  Articles  of 
Association.** 

See  also  Simpson  v.  Westminster  Palace  Hotel  Co,,  8  H.L.C. 
712  ;  Guinness  v.  Land  Corporation  of  Ireland,  22  CD.  349  ; 
Johns  V.  Balfour,  1  Meg.  191 ;  and  Henderson  v.  Bank  of  Austral' 
asia,  40  CD.  170. 

The  effect  of  the  modification,  as  in  the  Peruvian  Co.^s  case, 
of  the  general  words  in  the  statutory  form  would  seem  to  be 
that,  while  they  do  not  and  cannot  give  the  company  the  power 
to  extend  the  company's  objects,  they  enable  the  company  to 
exercise  certain  ancillary  powers,  and,  in  a  measure,  make  the 
company  or  the  directors,  as  the  case  may  be,  the  judges  of 
what  matters  are  conducive  to  the  attainment  of  the  company's 
primary  objects. 

The  objects  ought  to  be  stated  in  distinct  paragraphs,  and 
expressed  so  as  to  be  readily  understood  by  the  average  business 
man,  and  whatever  be  the  particular  business  or  class  of  opera- 
tions contemplated,  every  well-drafted  memorandum  ought  to 
contain,  in  addition  to  its  specific  objects,  clauses  enabling  the 
sale  of  the  company's  undertaking,  amalgamation  with  another 
company,  and  such  of  the  other  clauses  in  the  Form  of  Memo- 
randum at  the  end  of  this  chapter  as  may  be  required,  according 
to  the  nature  and  importance  of  the  particular  company. 

8.— Limited  UabiUty. 

As  to  the  meaning  and  effect  of  this  statement  in  the  Memo- 
randum, see  p.  5  supra,  par.  B,  and  Sec.  66  of  1903. 

4.— The  Capital  of  the  Gompany. 

The  capital  of  The  Memorandum  must  state  "  The  amount  of  capital  with 

the  company,    ^jj^^j^  ^j^g  company  proposes  to  be  registered,  divided  into  shares 

of  a  certain  fixed  amount"  (Sec.  15  of  1903). 

The  sum   mentioned   in   the   Memorandum   is    called   the 

"  nominal  capital "  of  the  company,  as  distinguished  from  the 


Limited 
liability. 
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"  Bubscribed  "  capital,  which  is  that  part  of  the  nominal  capital  Part  I. 
which  members  of  the  company  have  agreed  to  contribute  by  ^^^P*  ^ 
taking  shares  in  the  company  ;  &ee  Amison  v.  Smith,  41  CD. 
348,  357. 

That  part  of  the  nominal  capital  which  has  not  been  sub- 
scribed is  sometimes  referred  to  as  "  unissued  capital "  or 
"unissued  shares."  Of  the  "  subscribed  *'  capital,  it  may  be 
that  part  only  has  been  actually  contributed  by  the  members  of 
the  company.  What  has  been  contributed  by  members  is  called 
"  paid  up "  capital,  and  that  part  of  the  subscribed  capital 
which  has  neither  been  contributed  nor  called  up  is  referred  to 
as  "  the  uncalled  capital."  Any  portion  of  the  uncalled  capital 
may,  by  special  resolution,  be  rendered  incapable  of  being  called 
up  except  in  the  event  of  and  for  the  purposes  of  the  company 
being  wound  up,  and  such  uncalled  capital  is  called  "  reserve 
capital"  (Sec.  37  of  1903).  The  "paid  up  capital,"  which  is 
represented  by  available  assets,  may  consist  of  "  fixed  "  capital 
and  "  circulating  "  or  "  floating  "  capital,  a  distinction  which  is 
important  in  considering  under  what  circumstances  a  company 
may  declare  a  dividend  from  the  profits  on  any  year's  opera- 
tions, while  capital  which  has  been  lost  has  not  been  written  off, 
and  the  nominal  capital  of  the  company  reduced  accordingly  with 
the  leave  of  the  Court ;  see  chapter  on  Profits  and  Dividends  infra. 

The  foUow^ing  diagram  shews  the  various  conditions  in 
which  the  capital  of  a  company  may  from  time  to  time  be : — 

The  Nominal  Capital  stated  in  the  Memorandum. 


I 
Capital  snhecribed,  i.^.,  agreed 
to  be  paid  by  the  taking  of 
shares  in  the  company. 


Capital  not  subscribed,  i.e. 
represented  by  unissued 
shares. 


Paid-up  capital,  t.^.,  capital 
paid  by  subscribers 
(members)  for  the  purposes 
of  the  company's  under- 
taking. 


Capital  called  up  but 
not  yet  paid. 


1 
Uncalled  capital. 


Capital  capable 
of  being  called 
up  at  any  time 
for  the  purposes 
of  the  com- 
pany. 


Capital  to  be  contri- 
buted only  on  a 
winding-up  for  pay- 
ment of  the  com- 
pany's liabilities  and 
the  adjustment  of 
the  rights  of  con- 
tributories  inter  se. 
(Beserve  capital.) 


Uncalled 
capital  not 
required 
for  any 
purpose. 


Fixed  capital. 


Circulating  or  floating  capital. 


Capital  which  has  been  lost 
i.e.f  has  been  expended  by 
the  company  but  is  not  re- 
presented by  available  assets. 
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Part  I,  The  following  paragraph  in  the  judgment  of  Cotton,  L.J.,  in 

Chap.  2.        Guinness  v.  The  Land  Corporation  of  Ireland,  22  CD.  349,  at 

p.  375,  was  referred  to  with  approval  by  Lord  Macnaghten  in 

The  capitel  of  rp^^^^^  ^    Whitworth,  12  A.C.  409,  at  p.  433  :— 

the  company.  '  '         ^ 

The  Act  requires  the  Memorandum  to  state  the  objects  of  the 
company  and  the  amount  of  capital  with  which  the  company  proposes  to 
be  registered.  What  is  the  meaning  of  the  word  "capital," and  what  is  the 
effect  of  the  statement  of  the  amount  of  capital  in  the  Memorandum, 
liaving  regard  to  the  other  sections  of  the  Act  ?  We  have  first  to  ascertain 
what  is  meant  by  "capital,"  and  to  my  mind  Sec.  38  "  (identical  with 
Sec.  66  of  1903)  "  as  to  the  liability  of  members  is  of  the  utmost  impor- 
tance as  a  guide  to  answering  that  question.  That  section  provides  that  in 
the  case  of  a  company  limited  by  shares  being  wound  up,  no  contribution 
shall  be  required  from  any  members  exceeding  the  amount,  if  any,  unpaid 
on  the  shares  in  respect  of  which  he  is  liable  as  a  present  or  past  member ; 
that  the  capital  of  the  company,  as  mentioned  in  the  Memorandum,  is  to 
l>e  the  fund  which  is  to  pay  the  creditors  in  the  event  of  the  company 
being  wound  up.  From  that  it  follows  that  whatever  has  been  paid  by  a 
member  cannot  be  returned  to  him.  In  my  opinion,  it  also  follows  that 
what  is  described  in  the  Memorandum  as  the  capital  cannot  be  diverted 
from  the  objects  of  the  society.  It  is,  of  course,  liable  to  be  spent  or  lost 
in  carrying  on  the  business  of  the  company,  but  no  part  of  it  can  be 
returned  to  a  member  so  as  to  take  away  from  the  fund  to  which  the 
creditors  have  a  right  to  look  as  that  out  of  which  they  are  to  be  paid." 

In  fixing  the  amount  of  share  capital  to  be  stated  in  the 
Memorandum,  it  will  be  well  for  promoters  to  consider  the 
advisability  of  raising  as  much  as  possible  of  the  working-capital 
of  the  company  by  debentures  instead  of  issuing  shares  in  the 
company.  As  to  the  advantages  of  this  course,  see  chapter  on 
Borrowing  Powers  (Debentures)  infra. 

"  Divided  into  Shares  of  a  Certain  Fixed  Amount ^ 

Meaning  of  It  is  not  easy  to  find  a  definition  of  the  word  "shares" 

••shares."        accurate  for  all  purposes  for  which  the  word  is  used  in  relation 

to  companies.     To  say  that  the  word  is  used  in  different  senses 

is  to  state  a  truism.     The  two  principal  uses  to  which  the  word 

is  put  are — 

( 1 )  To  signify  the  amount  of  subscribed  capital  which  the 
member  has  either  contributed  already  or  has  under- 
taken to  contribute :  Oakhank  Oil  Co.  v.  Crum,  8  A.C. 
()5,  per  Lord  Watson  at  p.  78 ;  or,  in  the  words  of  Lord 
Selborne  in  the  same  case  at  p.  72,  "  to  signify  the 
aliquot  parts  of  the  original  nominal  capital." 

(2)  To  signify  the  interest  of  a  member  in  the  company 
measured  by  a  sum  of  money  for  the  purpose,  in  the 
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first   place,   of    fixing  the  Bhareholder  with  a  liability  Part  I. 
for,  and,  in  the  second  place,  of  conferring  on   him   a  ^'^^P-  2. 
right  to,  a  sum  of  money  of  a  greater  or  less  amount ; 
and  coupled  with  other  rights  (such  as  voting  power,  ?f®?°^°^,^' 
&c.)  contracted  for  by  the  members  holding  the  other 
shares    in    terms   of   the   company ^s  constitution,  and 
coupled    with   corresponding   obligations   by  the    par- 
ticular shareholder  to  the  holders  of  the  other  shares ; 
see  Borland's   Trustee  v.  Steel    Bros.,  1901,  1  Ch.  279, 
at  p.  288. 

The  former  meaning  is  that  which  the  word  **  shares  "  has 
in  Sec.  15  (d)  of  1903,  and,  in  Art.  106  of  Table  A,  for  the 
purposes  of  a  division  of  profits  among  members ;  and  for 
such  purpose  the  consideration  of  the  different  amounts  which 
may  have  been  paid  up  under  call  upon  different  classes  of 
shares  is  immaterial:  Oakhank  Oil  Co.  v.  Crum,  ut  sup.  See 
also  Birch  v.  Cropper,  14  A.C.  525,  and  other  cases  cited  in 
chapter  on  Winding-up  (Distribution  of  Surplus  Assets)  infra. 

A  company  may,  of  course,  by  modifying  Art.  106  of  Table 
A,  provide  by  its  regulations  for  the  payments  of  dividends  in 
proportion,  not  to  the  shares  held  by  members,  but  in  proportion 
to  the  amount  paid  up  on  each  share  in  cases  where  a  larger 
proportion  is  paid  up  on  some  shares  than  on  others  (Sec.  36 
(c)  of  1903).  Where  shares  are  unequally  paid  up,  a  regulation 
is  frequently  adopted  for  the  payment  of  a  certain  percentage 
from  the  profits  on  the  amounts  paid  up  on  the  shares  and  for 
the  distribution  of  the  remainder  of  the  profits  available  for 
dividend  according  to  the  nominal  value  of  the  shares. 

Shares  of  Different  Classes. 

In  dividing  the  capital  of  a  company  into  shares,  the  con-  shares  of  dif- 
stitution  of  the  company  may   provide  for  the  issue  of  some  ^®^®"^  classes. 
shares  having  rights  and  obligations  differing  from  the  rights 
and  obligations  attached  to  others. 

A  company  may  issue  shares  in  respect  of  which  the  holder 
is  not  liable  in  any  event  to  make  any  contribution  to  the  funds 
of  the  company.  These  shares  are  said  to  be  issued  as  "  fully 
paid  up,"  and  are  so  issued  for  some  consideration  received  by 
the  company,  as  in  the  case  of  the  purchase  of  a  property  by 
the  company,  where  the  vendor,  instead  of  being  paid  the  price 
in  cash,  agrees  to  accept  paid-up  shares  in  the  company  to  a 
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Part  I.  specified   nominal   amount  in  lieu   of  purchase   money  for  the 

Chap.  2,  property.  These  are  usually  called  ^^  vendor's  shares."  Shares 
may  similarly  be  issued  as  "  partly  paid-up."  Shares  may  also 
Shares  of  dif-  ^  issued  having  special  or  limited  rights  as  to  di^dsion  of 
profits,  distribution  of  assets  on  a  winding-up,  and  special 
rights  as  to  voting  power,  etc.,  and  as  to  liability  for  calls. 
Shares  issued  with  special  or  limited  rights  are  commonly 
called  "  preference  shares  "  and  "  deferred  shares." 

"  Preference  shares "  usually  confer  on  the  holder  the  right  to 
a  preferential  dividend  at  a  fixed  annual  rate  from  the  available 
profits  ;  sometimes  the  dividend  is  cumulative,  so  that  where  a 
dividend  is  not  paid  in  any  one  year  it  is  to  be  made  up  out  of 
the  profits  of  succeeding  years.  A  preferential  dividend  at  a 
fixed  annual  rate  is  prima  facie  cumulative  :  Webb  v.  Earle,  20 
Eq.  556;  see  also  Staples  v.  Eastmann's  Co.,  1896,  2  Ch.  303. 
A  preferential  claim  as  to  capital  on  a  winding-up  must  be 
expressly  given  :  London  India  Rubber  Co.,  5  Eq.  519. 

"  Deferred  shares  "  usually  confer  no  right  to  dividend  until 
a  dividend  at  a  fixed  rate  has  been  paid  on  all  other  shares,  but 
frequently  carry  a  right  to  a  larger  share  of  the  surplus  profits. 

"  Founder's  "  or  "management"  shares  (so  named  according 
to  the  incidents  attached  by  the  terms  on  which  they  are  issued) 
are  usually  issued  as  "  deferred  shares."  Sometimes  the  various 
classes  of  shares  are  referred  to  as  "  A  shares,"  "B  shares,"  "  A  " 
preference  or  "  B "  preference  shares  ;  see  Capital  clauses  in 
Memorandum  of  Association,  p.  45  infra,  and  notes  thereto. 

Subdivision  and  Consolidation  of  Shares. 

Subdivision  A   company   may   consolidate   the    shares    into    which  its 

tion  of  shares.  Capital  is  divided,  by  raising  the  nominal  value  of  the  shares 
and  reducing  the  number  accordingly  (Sec.  38  of  1903). 
Notice  of  any  consolidation  of  shares  must  be  given  to  the 
Registrar  (Sec.  40  of  1903).  A  company  may  also  divide  its 
existing  shares  into  shares  of  a  smaller  nominal  amount, 
increasing  the  number  accordingly  (Sec.  38  of  1903). 

Conversion  of  Paid-up  Shares  into  Stock\ 

Conversion  of  By  See.  38  of  1903  a   company  may  convert  its  paid-up 

fntostock.*^^  shares  into  stock,  and  may  reconvert  such  stock  into  paid-up 

shares   of  any  denomination.      The   power  is   acquired  and   is 

exerciseable  in  the  same  manner  as  in  the  case  of  subdivision 
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and  consolidation  of  shares.  Notice  of  conversion  of  shares  into  Part  I. 
stock  must  be  given  to  the  Registrar  in  accordance  with  Sec.  40  Chap.  2. 
of  1903,  and  thereupon  all  the  provisions  of  the  Act  which  are 
applicable  to  shares  only,  shall  cease  as  to  so  much  of  the 
capital  as  is  converted  into  stock,  and  the  register  of  members 
and  lists  to  be  forwarded  to  the  Registrar  shall  show  the  amount 
of  stock  held  by  each  member,  instead  of  the  amount  of  shares 
and  the  particulars  relating  to  shares  required  to  be  stated  (Sec. 
41  of  1903). 

Increase  of  Capital. 

The  power  of  every  company  to  increase  its  capital  by  the  Increase  of 
issue  of  new  shares  of  such  amount  as  it  thinks  expedient  is  con- 
ferred by  Sec.  42  of  1903.  The  power  need  not  be  taken  in  the 
Memorandum.  If  there  is  no  power  in  the  Articles  as  originally 
framed  it  may  be  taken  by  a  special  resolution  passed  by  the 
company  altering  the  Articles.  When  the  power  has  been  taken 
a  special  resolution  is  not  necessary  for  its  exercise,  in  the 
absence  of  any  provision  to  the  contrary  in  the  Memorandum ; 
CampbelVs  case,  9  Ch.  1. 

The  Articles  usually  provide  how  the  increase  is  to  be  Preference 
effected.  The  power  to  issue  shares  in  the  new  capital  as  prefer-  *'^' 
ence  shares  though  unrestricted  in  England:  Andrews  v.  The 
Gas  Meter  Co.,  1897,  1  Ch.  361  (unless  by  special  provision  in 
the  Memorandum  of  Association :  Ashbury  v.  Watson,  30  CD. 
376),  was,  by  Sec.  2  of  1893,  restricted  in  New  Zealand  to  a 
sum  not  exceeding  the  amount  of  the  ordinary  shares  for  the 
time  being  issued  by  the  company.  This  clause,  however,  has 
not  been  re-enacted  in  the  Act  of  1903,  and  the  law  in  New 
Zealand  as  to  the  issue  of  preference  shares  is  the  same  as  in 
England. 

Notice  of  an  increase  of  capital  must  be  given  to  the 
Registrar  within  fifteen  days  from  the  date  of  the  passing  of 
the  resolution  by  which  the  increase  has  been  authorised  (Sec. 
43  (1)  of  1903). 

Reduction  of  Capital, 

The  principle  laid  down  in  the  interests  of  creditors,  that  the  Beduction  of 
capital  of  a  company  shall  not  be  reduced  without  the  leave  of  ^^P^**^- 
the  Court,  does  not  extend  beyond  the  money  subscribed  pursuant 
to  the  Memorandum  of  Association  (see  Sec.  56  of  1903)  or  what 
is  represented  by  that  money,   if  such  money  or  the  assets 
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Part  I.  represented  by  it  are  sufficient  to  cover  the  company's  liabilities  ; 

^^^^'  ?'__  _   »'^nd,  if  the  Memorandum  is  so  framed  as  to  enable  the  company 
to  do  so,  it  may  realise  and  divide  among  its  members  as  profits 

^^itef^"  ®*  any  surplus  assets  which  may  be  really  accretions  to  capital ; 
Luhhock  V.  The  British  Bank  of  South  America,  1892,  2  Ch  198  : 
Verner  v.  The  General  &c.  Trtmt,  1894,  2  Ch.  239,  per  Lindley, 
L.J.  at  pp.  265-266  ;  and  see  International  Contract  Co.^s  case^ 
17  W.R.  459,  per  Giffard,  L.J. :  "  The  addition  of  property  is  no 
addition  to  the  capital  of  the  company."  Such  a  provision  in 
the  Memorandum  is  unnecessary  to  enable  a  company  to 
distribute  among  its  members  a  reserve  fund  created  from 
accumulated  profits  if  such  reserve  fund  has  not  been  **  capi- 
talised," and  the  articles  give  the  company  power  to  do  so. 
What  amounts  to  "  capitalisation  "  of  profits  was  considered  in 
Bouch  V.  Sproule,  12  A.C.  385 ;  Sugden  v.  Ahbury,  45  CD.  237 ;  and 
in  The  Bridgewater  Navigation  Co.,  1891,  2  Ch.  317.  The  result 
of  these  cases  appears  to  be  that,  until  a  company  has  decided 
that  a  reserve,  created  from  accumulated  profits,  shall  be  per- 
manently added  to  its  capital,  such  reserve  is  (subject,  of  course, 
to  the  Articles  of  Association)  divisible  as  profits  among  the 
members  of  the  company.  The  mere  use  of  the  reserve  fund 
as  part  of  the  "  floating "  capital  of  the  company  does  not 
amount  to  capitalisation,  but  the  issue  of  bonus  shares  to  mem- 
bers paid  for  out  of  such  reserve  fund,  coupled  with  a  formal 
increase  of  the  capital  by  the  amount  of  such  shares,  operates  as 
a  capitalisation  of  the  accumulated  profits  represented  by  the 
reserve  fund  ;  see  also  Armitage  v.  Garnett,  1893,  3  Ch.  337. 
The  division  among  members  of  a  company  of  a  reserve  fund 
created  from  accumulated  profits  is  therefore  not  a  reduction  of 
capital.  A  company  may  not  reduce  its  capital  by  any  process, 
direct,  or  indirect,  such  as  issuing  shares  at  a  discount,  pur- 
chasing its  own  shares,  or  accepting  a  surrender  of  shares, 
excepting  as  a  means  of  forfeiture  :  Ooregum  case,  1892,  A.C.  125; 
Welton  V.  Saffery,  1897,  A.C.  299 ;  Trevor  v.  Whitworth,  12  A.C. 
409 ;  Bellerhy  v.  Rowlands  &c.  Co,,  1902,  2  Ch.  14.  The  statutory 
provisions  enabling  a  company  to  reduce  its  capital  with  the 
consent  of  the  Court  are  Sees.  44  to  56  of  the  Act  of  1903. 

There  is  a  difference  of  judicial  opinion  as  to  the  object 
of  the  legislature  in  making  provision  for  the  reduction  of  a 
company's  capital  with  the  leave  of  the  Court.  Sir  George 
Jessel,  in  Ehhw  Vale  Co.,  4  CD.  827,  indicated  his  opinion  that 
these  provisions  were  for  the  purpose  of  enabling  a  company 
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to  declare   a  dividend   where  but  for  the  power   no  dividend  Fart  L 
would  be  possible  in  cases  where  there  had  been  loss  of  capital.  ^"'P*  ^* 
In  Lee  v.  The  Neurhatel  &r.  Co.,  41  CD.  1,  the  Court  of  Appeal 
expressed  the  opinion  that  it  was  unnecessary  to  apply  to  the  ^!Jfj 
C'ourt  to  reduce  the   capital   of  a   company   in   order   to  pay 
a  dividend  out  of  profits  where  there  had  been  a  loss  of  capital, 
suggesting  that  the  object  of  the  provisions  was  not  to  enable 
dividends  to  be  paid,  but  to  reduce  the  nominal  amount  of  the 
shares,   so  as  to  increase  the   apparent  amount  of  dividend. 
In  Venter  v.  The  General  &c.  Trust,  1894,  2  Ch.  239,  Stirling,  J., 
said : — 

'*  It  is  said,  and  I  believe  truly,  that  shares  would  tlius  be  rendered 
more  marketable.  For  example:  shares  in  a  company  with  a  capital 
of  £50,000,  paying  dividends  at  6  per  cent.,  would,  it  is  said,  sell  at  a 
higher  price  than  shares  in  a  capital  of  £100,000  paying  a  dividend  of 
3  per  cent.  I  can  only  say  that  if  this  was  all  that  was  intended,  I 
can  scarcely  suppose  that  the  Legislature  would  have  been  so  ready  to 
interfere." 

His  Lordship,  however,  accepted  the  guidance  of  the  Court  of  Appeal 
in  the  Xeuchatel  case.  Doubts  were  again  raised  by  the  House  of  Lords, 
in  Dorey  v.  Confj  1901,  A.C.  477,  but  so  far  as  New  Zealand  is  concerned 
the  necessity  for  reducing  capital  in  order  to  pay  a  dividend  is  expressly 
negatived  by  Sec.  52  of  1903.     See  chapter  on  Profits  and  Dividends  infra. 

The  meaning  of  "capital"  in  the  reduction  clauses  of  the 
Act  includes  "  paid-up "  capital,  and  the  power  to  reduce 
includes  a  power — 

1.  To  cancel  any  lost  capital,  or  any  capital  unrepresented 

by  available  assets. 

2.  To  pay  off  any  capital  which   may  be   in  excess  of  the 

wants  of  the  company.      (Sec.  53  of  1903). 

But  the  Court  has  power  to  sanction  any  mode  of  reduction 
whatever,  and  there  is  nothing  in  the  Act  which  requires  the 
reduction  to  be  spread  equally  or  rateably  over  all  the  shares 
of  the  company :  British  &c.  Corporation  v.  Couper,  1894,  A.C. 
399 ;  The  Barrow  Hasmatite  Steel  Co.,  39  CD.  582,  at  page  594 ; 
and  see  Credit  Assurance  and  Guarantee  Corporation,  1902,  2  Ch. 
178.  The  key  to  the  solution  of  all  questions  as  to  reduction  of 
capital  lies  in  remembering  that  the  corporation  owes  a  duty, 
not  to  its  shareholders  only,  but  to  its  creditors  also:  Anglo- 
French  Exploration  Co.,  1902,  2  Ch.  845.  Paid-up  capital  may, 
with  the  consent  of  the  Court,  be  returned  to  shareholders  on  the 
footing  that  it  may  be  called  up  again :  Fore  Street  &c,  Co,,  59 
L.T.  214. 
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There  is  no  provision  in  the  New  Zealand  Statutes  corres* 
ponding  to  Sec.  3  of  the  E.  Act  of  1880,  which  provides  that 
accumulated  profits  may  be  paid  out  to  shareholders  in 
reduction  of  paid-up  capital,  the  unpaid  capital  being  thereby- 
increased  by  a  similar  amount ;  as  to  distributing  accumulated 
profits,  see  Botich  v.  Sproule,  12  A.C,  385,  and  chapter  on  Profits 
and  Dividends  infra. 

A  company  may  without  the  consent  of  the  Court  reduce  its 
nominal  capital  by  cancelling  shares  which  have  not  been  taken 
or  agreed  to  be  taken  by  any  person  (Sec.  56  of  1903). 


Issue  of 
shares  at  a 
discount. 


Issue  of  Shares  at  a  Discount. 

It  is  settled  law  that  a  company  has  no  power  to  issue 
shares  at  a  discount,  i.e.,  shares  cannot  be  issued  wholly  or 
partly  paid  up  except  for  a  valuable  consideration,  such  as 
property  sold  or  services  rendered  to  the  company,  and  although 
the  Court  will  not  enquire  into  the  sufficiency  of  the  consideration 
if  the  contract  for  the  issue  of  wholly  or  partly  paid-up  shares 
is  not  impeached,  it  will  (where  there  is  no  such  considera- 
tion) even  after  all  creditors  have  been  paid,  compel  the  holders 
of  shares  issued  at  a  discount  to  pay  up  calls  to  the  nominal 
value  of  such  shares  for  the  purpose  of  adjusting  the  rights  of 
contributories  inter  se  :   Welton  v.  Saffery,  1897,  A.C.  299. 

It  is  impossible  by  any  device  to  absolve  the  holders  of 
shares  issued  on  terms  that  they  shall  not  be  liable  to  contri- 
bute to  the  full  nominal  value  thereof,  from  liability  in  respect 
of  creditors'  claims,  unless  such  shares  are  issued  as  fully  or 
partly  paid-up  for  valuable  consideration,  but  shares  may  be 
issued  on  terms  that  as  between  the  contributories  on  a  winding- 
up  they  shall  have  a  preferential  claim  on  surplus  assets.  lu 
Welton  V.  Saffery,  ut  sup,  at  p.  308,  Lord  Watson  said  : — 

*'  The  rights  and  liabilities,  inter  ae,  of  the  members  of  different 
classes  of  shareholders,  in  relation  to  matters  which  do  not  concern  or 
affect  the  interests  of  creditors,  do  not  appear  to  me  to  stand  in  the 
same  position.  I  can  find  no  provision  in  the  statute  which  either 
expressly  or  by  implication  enacts  that  ordinary  shareholders  desiring 
to  raise  additional  capital  by  the  issue  of  preference  shares  may  not 
through  the  company  undertake  that  the  sum  required  to  pay  creditors 
in  liquidation  and  the  costs  of  liquidation  shall  be  chaiged  primarily 
upon  the  unpaid  capital  which  they  are  liable  to  contribute,  and  that 
no  contributions  shall  be  required  from  the  preference  shareholders  for 
the  purpose  of  reimbursing  them,  or  for  any  other  purpose  than  meeting 
debts   and  costs  of  liquidation.     Assuming  always  that  proper  means 
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are  employeil  for  accomplishing  that  object,  it  is,  in  my  opinion,  perfectly  Part  L 
lawful.    It  is  true  that  no  arrangement  can  be  made  which  trenches  Ohap.  2. 
upon  the  rights  conferred  by  statute  upon  creditors.    But,  in  so  far  as 
concerns  what  may  be  described  as  the  free  assets  of  the  company,  mean-  jgg^^  ^f 
ing  by  that  expression  its  surplus  assets  remaining  after  paying  all  debts  shares  at  a 
and  costs  of  liquidation,  the  sole  interest  is  in  the  members,  who  are  the  discount, 
units  of  the  corporation.    It  has  never,  so  far  as  I  am  aware,  been  dis- 
puted that  a  condition  may  be  lawfully  attached  to  the  issue  of  preference 
shares  to  the  effect  that,  in  the  event  of  there  being  at  any  time  funds 
available  for  the  declaration  of  a  dividend,  these  shares  shall  carry  a 
higher,  or  it  may  be  a  lower,  dividend  than  the  original  shares.    And 
in  like  manner  it  is,  according  to  my  apprehension,  a  lawful  condition 
that,   in  the  event  of  there  being  surplus  assets  when  the  company  is 
wound  up,  such  surplus  shall  be  apportioned,  according  to  any  rule  which 
may  be  agreed  on,  amongst  the  different  classes  of  shareholders.    The 
truth  is  that  all  those  are  domestic  matters,  in  which  neither  creditors 
nor  the  outside  public  have  any  interest,  and  with  which,  in  my  opinion, 
it  is  the  policy  of  the  Legislature  not  to  interfere.    I  desire  to  add  that, 
in   my  judgment,  when  conditions  for  which  due  provision  is  made  in 
the  constitution  of  the  company  are  sanctioned  by  its  shareholders,  and 
are  inserted  in  the  contract  under  which  a  preference  shareholder  accepts 
his  shares,  such  conditions,  if  they  be  of  the  character  which  I  have 
just  indicated,  will  form  an  integral  part  of  the  contract,  and  be  enforce- 
able by  the  shareholder  either  against  the  company  or  its  liquidator.'' 

Issue  of  Shares  at  a  Premium. 

Although  the  issue  of  shares  at  a  discount  is  tiltra  jnres  as  Issue  of  shares 
being  a  reduction  of  capital,  the  issue  of  shares  at  a  premium  ***P'^°*'"™- 
is  not  an  increase  of  capital.  Any  premium  paid  to  a  company 
on  an  issue  of  shares  is  merely  an  accretion  to  capital,  and  may, 
subject  to  the  provisions  of  the  Memorandum  and  Articles,  be 
divided  among  members ;  see  Hilder  v.  Dexter.  1902,  A.C.  474, 
at  p.  480  ;  Lubbock  v.  The  British  Bank  etc.,  1892,  2  Ch.  198.  In 
Driffield  Gas  Light  Co,,  1898,  1  Ch.  451,  457,  a  contention  that 
persons  who  took  shares  from  the  company  at  a  premium  should 
be  allowed  to  share  in  the  surplus  assets  in  proportion  to  what 
they  had  paid  for  their  shares  was  held  untenable. 

Bonus  Shares. 
It  follows  from  the  decision  of  Welton  v.  Saffery  that  bonus  Bonus  shares, 
shares  cannot  be  issued  to  members,  but  when  a  company  has 
assets  representing  either  accretions  to  capital  or  accumulated 
profits  which  may  be  divided  among  members,  it  may  increase 
its  capital,  issue  new  shares,  and  by  arrangement  with  members 
apply  such  assets  in  payment  partly  or  wholly  of  such  new 
shares;  see  Bouch  v.  Sproule,  12  A.C.  385. 
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Part  I.  Alterations  of  the  Memorandum. 

Ohap.  2. 

Excepting  in  the  following  cases,  no  alteration  can  be  made 

Alterations       ^^   ^^^   company  in  the  conditions  contained  in   its   Memo- 

of  the  randum  of  Association  (see  Sec.  20  (2)  of  1903) : — 

Memorandum 

1.   If  authorised  so   to  do  by  its  regulations  a  company 

limited  by  shares  may — 

1.  By  special  resolution,  divide  its  capital  or  any  part 
thereof  by  subdivision  of  its  existing  shares  or  any  of  them 
into  shares  of  smaller  amount  than  is  fixed  by  its  Memorandum 
of  Association  (see  Sec.  38  of  1903),  thus  increasing  the  number 
of  its  shares. 

2.  By  special  resolution,  consolidate  and  divide  its  capital 
or  any  part  thereof  into  shares  of  larger  amount  than  its  existing 
shares  (Sec.  38  of  1903),  thereby  reducing  the  number  of  shares. 

3.  By  special  resolution,  convert  its  paid-up  shares  into 
stock  (Sec.  38  of  1903). 

4.  By  special  resolution,  re-convert  such  stock  into  paid-up 
shares  of  any  denomination  (Sec.  38  of  1903). 

5.  Increase  its  capital  by  the  issue  of  new  shares  of  such 
amount  as  it  thinks  expedient  (Sec.  42  of  1903). 

6.  By  special  resolution,  reduce  its  capital,  including  paid- 
up  capital  (such  resolution  to  come  into  operation  when  an  order 
of  the  Court  giving  effect  thereto  has  been  registered).  The 
power  to  reduce  capital  includes  a  power — 

(1)  To  cancel  any  lost  capital  or  any  capital  unrepresented 
by  available  assets ; 

(2)  To  pay  off  any  capital  which  may  be  in  excess  of  the 
wants  of  the  company  ;  see  Sees.  44  to  55  of  1903. 

But  the  Court  may  sanction  any  form  of  reduction  :  The  British 
and  American  &€,  Corporation  v.  Couper,  1894,  A.C.  399. 

7.  Reduce  its  capital  by  cancelling  any  shares  which  have 
not  been  taken  or  agreed  to  be  taken  by  any  person  (Sec.  56  of 
1903). 

8.  By  special  resolution,  render  unlimited  the  liability  of  its 
directors  or  managers  or  of  the  managing  director  (Sec.  84  of 
1903). 

S.  Any  company  may  also,  with  the  sanction  of  a  special 
resolution,  and  the  approval  of  the  Supreme  Court,  change  its 
name  (Sec.  160  of  1903). 
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9.   A  company  may,  by  special  resolution,  subject  to  con-  Part  I. 

fimiation   by   the   Supreme   Court,  alter  the   provisions   of   its  ^^^^5l 

Memorandum  of  Association  if  it  appears  that  the  alteration  is 
required  in  order  to  enable  the  company —  ^^^h^^*°"^ 

{n)  To  carry   on   its    business   more   economically  or   more  Memorandum 

eflSciently ;  or 
(h)  To  attain  its  main  purpose  by  new  or  improved  means  ;  or 
(r)  To  enlarge  or  change  the  local  area  of  its  operations;  or 
(d)  To  carry  on  some  business  or  businesses    which    under 
existing  circumstances  may   be  conveniently  or  advan- 
tageously combined  with  the  business  of  the  company ;  or 
{e)  To  restrict  or   abandon  any   of  the  objects   specified  in 
the  Memorandum  of  Association  (Sec  162  of  1903). 

Forms. 

The  Ctompanies  Act,  1908. 

Company   Limited   by   Shares. 

Memorandum  of  Association  of  <^Tiie 
Company,  Limited." 

Kame. 

I.   The  name  of  the  company  is  "  The  Company,  Name. 

Limited." 

Objects. 

!!•   The  objects  for  which  the  company  is  established  are  ObjectB. 
as  follow : — 

L— The  Primary  or  Main  Objeots. 
A. — Specific  Primary  Objects. 

1.  To  acquire  and  take  over  as  a  going  concern  the  business  of 
(here  state  nature  of  business  in  its  various  branches)  now  carried  on 
by  at  in  the  County  of 

under  the  style  or  firm  of  together  with  all 

of  tlie  assets  and  liabilities  of  the  proprietors  of  that  business  used  in 
connection  therewith  or  belonging  thereto,  and  to  undertake  and  satisfy 
all  the  liabilities  of  the  said  business,  and  with  a  view  thereto  to  enter 
into  and  carry  into  effect  with  or  without  modifications  the  agreement 
which  has  already  been  prepared  and  is  expressed  to  be  made  between 
of  the  one  part  and  this  company  of  the  other 


Objects. 
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Part  I.  part,  a  copy  whereof  has  for  the  purposes  of  identification  been  sub- 

Cliap.  2*        scribed  by  a  solicitor  of  the  Supreme  Court  [ar  the 

agreement  dated,  Ac,  and  made  between  of  the 

one  part  and  ,  a  trustee  for  this  company,  of 

the  other  part.]      (See  notes  on  preliminary  contracts  in  chapter   on 
Prospectus  infra.) 

2.  To  acquire,  take  over,  and  amalgamate  the  undertakings  of 
*' The  Company,  Limited,"  and  "The  Company, 

Limited,"  and  the  mines  and  mining  properties  or  claims  now  worked 
by  the  said  companies  at  in  the  County  of 

and  with  a  view  thereto  to  enter  into  and  carry  into  effect,  &c.     (See 
previous  clause.) 

B,— General  Prihaby  Objects. 

General   Powers  of  Acquiring  and    Carrying  on  Businesses  and 
Acquiring  Rights  and  Interests,  &c, 

8.  To  carry  on  the  business  of  (here  state  fully  and  in  detail  any 
business  contemplated  by  the  promoters)  in  any  part  of  the  colony  of 
New  Zealand. 

4.  To  carry  on  any  other  business  or  businesses  which  may  seem 
to  the  directors  or  the  company  capable  of  being  conveniently  or  profit- 
ably carried  on  in  connection  with  any  of  the  objects  for  which  the 
company  is  established  or  which  may  seem  as  aforesaid  calculated  directly 
or  indirectly  to  enhance  the  value  of  any  part  of  the  company's  under- 
taking, assets,  property,  or  rights. 

6.  To  acquire  and  undertake  the  whole  or  any  part  of  the  business, 
goodwill,  assets,  property,  rights  or  undertaking  of  any  person,  firm,  or 
company  carrying  on  or  having  power  to  carry  on  any  business  which 
this  company  is  authorised  to  carry  on  by  any  specific  or  general  clause 
of  this  Memorandum  expressly  or  by  implication  and  as  part  or  whole 
of  the  consideration  therefor  to  undertake  all  or  any  of  the  liabilities  of 
such  person,  firm,  or  company,  and  to  give  or  accept  by  way  of  con- 
consideration  for  any  of  the  acts  or  things  aforesaid  or  for  anything 
acquired  as  aforesaid  any  cash,  shares,  debentures  or  securities  that 
may  be  agreed  upon. 

See  N.Z.  Floumiillers'  AMOciation  v.  Timaru  Milling  Co.,  20  N.Z.  650. 

As  to  the  advisability  of  substituting  this  clause  for  clause  authorising  the 
acquisition  of  a  specific  business,  see  p.  26  supra. 

6.  Generally  to  purchase,  to  take  on  lease  or  in  exchange,  hire, 
or  otherwise  acquire  any  real  and  personal  property  and  any  rights 
or  privileges  which  the  company  may  think  necessary  or  convenient 
for  the  purposes  of  its  business  or  businesses,  and  in  particular  any  land, 
buildings,  easements,  rights  of  way,  restrictive  covenants,  machinery, 
plant,  and  stock-in-trade. 

7.  To  subscribe  or  apply  for,  and  take  or  acquire  by  purchase 
or  otherwise,  and  hold  shares  or  debentures  or  securities  of  or  other 
interests    in    any  other  company  having  objects,  whether  primary    or 
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ancillary,  altogether  or  in  part  similar  to  any  of  the  objects  of  this  Part  I. 
company  or  carrying  on  any  business,  or  established  or  empowered  to  Ohap.  2. 
carry  on  any  business  which  this  company  is  empowered  by  any  specific 
or  general  clause  of  this  Memorandum  expressly  or  by  implication  to  obiects 
acquire,  undertake,  or  carry  on. 

See  y.Z,  FlourmUlers'  dtc.  v.  Timaru  MiUing  Co,,  20  N.Z.  650. 

S.  To  apply  for,  purchase,  or  otherwise  acquire  and  protect  or 
renew,  or  join  with  any  other  person  or  company  in  so  doing,  whether 
in  the  colony  of  New  2jealand  or  in  any  part  of  the  world  any  patents, 
brereU  dHnvention,  patent  rights,  protections,  licenses,  concessions, 
methods  or  secrets  of  manufacture,  and  the  like,  conferring  any  exclu- 
sive or  non-exclusive  or  limited  right  to  use,  or  any  secret  or  other 
information  as  to  any  invention  which  may  seem  to  this  company  capable 
of  being  used  for  any  of  the  purposes  of  the  company,  or  the  acquisition 
of  which  may  seem  to  this  company  calculated  to  directly  or  indirectly 
benefit  this  company  and  to  use,  exercise,  develope,  manufacture 
under,  or  grant  licenses  or  privileges  in  respect  of,  or  otherwise  turn  to 
account  the  property  rights  or  information  so  acquired,  and  to  expend 
money  in  experimenting  upon  or  seeking  to  improve  any  patents,  rights, 
methods  or  inventions  which  the  company  may  acquire  or  propose  to 
acquire. 

9.  To  enter  into  any  partnership  or  into  any  arrangement  for  shar- 
ing profits,  or  for  co-operation,  or  for  limiting  competition,  or  for  mutual 
assistance,  or  for  union  of  interests,  joint  adventure,  reciprocal  con- 
cession, or  otherwise,  with  any  firm,  person,  or  company  having  objects, 
whether  primary  or  ancillary,  altogether  or  in  part  similar  to  those  of 
this  company,  or  engaged  in,  or  carrying  on,  or  established  for  the 
purposes  of  carrying  on,  or  empowered  to  carry  on,  any  business  or 
transaction  which  this  company  is  authorised  by  any  specific  or  general 
clause  of  this  Memorandum  expressly  or  by  implication  to  carry  on  or 
engage  in,  or  any  business,  transaction,  venture,  or  undertaking  which 
may  seem  to  this  company  capable  of  directly  or  indirectly  benefitting 
this  company. 

10.  To  amalgamate  with  any  other  company  having  objects  or 
powers,  whether  primary  or  ancillary,  altogether  or  in  part  similar  to 
those  of  this  company,  and  to  give  or  accept  by  way  of  consideration 
for  such  amalgamation,  any  payment  of  cash  or  any  agreement  for 
periodical  payments  of  cash,  secured  or  unsecured  shares  wholly  or 
partly  paid  up  or  with  liability  for  the  full  nominal  value  thereof, 
stocks,  bonds,  obligations,  debentures,  debenture  stock,  scrip,  or  secu- 
rities of  any  person,  company,  or  corporation,  and  whether  of  the  com- 
pany or  corporation  with  which  such  amalgamation  is  effected  or  not. 

See  N.Z.  Native  dc.  Co.  v.  Jackson,  6  N.Z.  649. 

11.  To  acquire  or  obtain  from,  or  make  any  arrangement  with 
any  government  or  authority  supreme,  municipal,  local  or  otherwise,  or 
any  corporation,  company,  or  person  for,  any  authority,  right,  privilege, 
concession,  contract  or  charter  which  this  company  may  think  it 
desirable  to  obtain,  or  -which  may  seem  to  this  company  conducive  to 
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any  of  the  objects  of  this  company,  and  to  accept,  make  payments  under, 
carry  out,  exercise,  and  comply  with  any  such  arrangement,  authority, 
right,  privilege,  concession,  contract,  or  charter. 

General  Powers  of  Disposing  of  Rights  and  Properties. 

12.  To  sell,  lease,  exchange,  bail,  grant  licenses  in  respect  of,  or 
otherwise  deal  with  or  disjiose  of  the  company's  undertaking  or  any 
part  thereof  or  any  property  or  interest  in  any  proi)erty,  rights,  con- 
cessions, or  privileges  belonging  to  this  company  or  over  which  this 
company  shall  have  any  right  or  power  of  disposal  either  together  or 
in  portions  to  any  firm,  i^erson,  company,  or  corporation  for  such 
consideration  or  premium  as  this  ctnnpany  may  think  fit,  and  in  par- 
ticular wholly  or  partly  for  cash  or  wholly  or  i>artly  for  periodical 
payments  of  cash  secured  or  unsecured,  shares  wholly  or  partly  i>aid 
up,  or  with  liability  to  jmy  the  full  nominal  value  thereof,  stocks, 
bonds,  obligaticms,  debentures,  deV)enture  stock,  scrip,  or  securities  of 
any  person,  company,  or  corjwration,  and  whether  of  the  i)erson,  com- 
pany, or  corporation  acquiring  the   interest  so  disiKjsed  of  or  otherwise. 

As  to  the  advantages  of  this  clause  see  Doughtij  v.  Lomaffimda  Heefx,  1902, 
2Ch  837. 

A  company  may  sell  the  whole  of  its  undertaking  under  this  clause  without 
first  going  ipto  voluntary  liquidation,  but  it  cannot  distribute  the  proceeds  of  such 
sale  among  its  members  without  first  going  into  voluntary  liqaidation,  as  such  a 
distribution  would  be  a  return  of  capital  to  members,  and  ultrn  rirnt  under  any 
provision  of  the  Memorandum.  Where  a  company  sells  part  of  its  property  or 
undertaking  it  may,  if  so  authonsed  by  its  Memorandum  and  Articles,  distribute 
the  proceeds  of  such  sale  among  its  members  without  going  into  voluntaiy  liquida- 
tion provided  it  retains  capital  assets  equal  to  its  paid-up  capital  and  liabilities : 
Lubbock  V.  The  liiHtMi  liauk  dc,  1892,  2  Ch.  198. 


Division  of  Profits  and  Property  among  Mewhers. 

18.  To  divide  among  the  members  of  this  company  from  time  to 
time  whatever  the  oomi)auy  may  decide  to  be  the  profits  arising  from  the 
operations  of  the  company  or  any  part  of  such  profits. 

This  clause  has  not  hitherto  been  usual,  but  as  to  the  advisability  of  inserting 
it,  see  chapter  on  Profits  and  Dividends  infra.  What  is  profit  is  a  matter  of 
opinion  on  which  business  men  may  differ.  This  clause  clearly  cannot  authorise  a 
return  to  members  of  what  is  undoubtedly  capital. 

14.  To  divide  as  profits  among  the  membei*s  of  the  company  the 
proceeds  of  any  dis^wsal  or  realisation  of  any  part  of  the  property  or  assets 
of  the  company  which,  in  the  opinion  of  the  comjiany,  may  fairly  be  con- 
sidered and  treated  as  accretions  to  capital. 

See  Lubbock  v.  The  British  Hank  of  South  America^  1892,  2  Ch.  198  ;  Verner 
v.  The  General  dx.  Trust,  1894.  2  Ch.  239. 

16.  To  divide  as  profits  among  the  members  of  the  company  the 
net  annual  income  to  be  derived  from  the  exliaustion  of  any  wasting  asset 
of  the  company  without  any  obligation  on  the  part  of  the  company  t-o 
provide  for  loss  on  any  previous  years*  operations. 

See  chapter  on  Profits  and  Dividends  infra.    See  Sec.  52  of  1903. 
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16*    To  divide  any  property  of  tlie  comjiany  or  any  cash  or  any  shares,  Part  I. 
9U»ck,  bonds,  obligations,  debentures,  debenture  stock,  scrip  and  securities  Ohap.  2. 
the  property  of  this  company,  or  of  which  this  company  may  have  the 
power  of  disposing,  whether  or  not  tlie  same  be  the  proceeds  of  any  sale,  Qbiecta 
lease,  exchange,  bailment,  license,  or  other  disposal  or  amalgamation  as 
mentioned  in  clauses  10  and  12  hereof,  or  otherwise  belonging  to  the  com- 
pany among  the  members  in  specie  or  in  kind  according  to  their  respective 
rights. 

See  note  to  clause  12. 

II.  -  Anoillary  Powers. 

C— FixAxciAL  Powers  and  Application  of  the  Company's  Funds. 

17.  To  borrow  or  raise  money  or  secure  the  payment  of  money  Ancillary 
owing  or  the  satisfaction  or  performance  of  any  obligation  or  liability  po^^®^^* 
incurred  or  undertaken  by  the  company  in  such  manner  as  the  company 

may  think  fit,  and  in  jmrticular  by  the  issue  of  debentures,  debenture  stcxjk 
(l)eri>etual  or  redeemable),  or  by  mortgage  or  charge  or  lien  upon  the 
whole  or  any  part  of  the  comi>any'8  proi)erty  or  assets  (whether  present 
or  future)  including  its  uncalled  capital,  and  to  purchase,  redeem,  or  pay 
off  any  such  securities. 

18.  To  make,  draw,  accept,  endorse,  discount,  execute,  and  issue 
bills  of  exchange,  promissory  notes,  bills  of  lading,  dock  or  other  warrants, 
debentuH'S,  and  any  other  instruments  negotiable  or  transferable  by 
delivery  or  to  order  or  otherwise. 

19.  To  lend  and  advance  money  or  give  credit  to  such  i>ersons  and 
on  such  terms  as  may  be  thought  fit,  and  in  particular  to  customers  and 
persons  dt^aling  with  the  company,  and  to  give  guarantees  or  become 
security  for  the  payment  of  moneys  or  the  ix»rformance  of  contracts  or 
obligations  by  any  such  perstms. 

A  guarantee  to  shareholders  is  not  a  reduction  of  capital:  Jiauk  of  N.Z.  v. 
Guthrie,  16  N.Z.  484. 

20.  To  invest  and  deal  with  the  moneys  of  the  company  not 
immediately  require<l  in  such  manner  as  may  from  time  to  time  be 
determined,  and  in  i>articular  to  invest  the  same  on  mortgage  or  pur- 
chase of  real,  leasehold,  or  jiersonal  proj^erty,  shares  or  securities,  or  by 
depositing  the  same  with  any  bank,  company,  firm,  or  iKjrson  at  interest, 
and  such  investments  from  time  to  time  to  vaiy. 

21.  To  use  any  reserve  fund  created  from  accumulated  profits  or 
from  the  issue  of  shares  at  a  premium  as  part  of  the  company's  capital 
without  capitalising  the  same. 

See  Bouch  v.  SprouU,  12  A.G.  38d. 

22.  To  remunerate  any  i^erson,  firm,  or  company  for  services 
rendered  to  this  company,  or  to  pay  for  any  proi)erties,  rights,  privi- 

Meges,  concessions,  or  any  other  thing  or  interest  acquired  by  this  company 
by  cash  payment  or  by  the  allotment  of  shares,  debentures,  debenture 
stock  or  other  securities  of  the  company  i>artly  or  wholly  paid  up  or 
otherwise. 
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Part  I.  28.    To  support  and  subscribe  to  or  establish  or  aid  in  the  estab- 

Ohap.  2.        lishment  and  support  of  associations,  institutions,  provident  and  benefit 

funds,  trusts,  societies,  or  clubs  which  may  be  for  the  benefit  of  the 

Anoillarr  company,  its  employees  or  ex-employees,  or  which  may  be  connected  with 

powers.  any  town  or  place  where  the  company  carries  on  business ;  and  to  give 

pensions,  gratuities,  or  charitable  aid  to  any  person  or  persons  who  have 

served  the  company  or  the  relatives  or  dependants  of  such  persons. 

D. — General  Ancillary  Powers. 

24.  To  improve,  manage,  cultivate,  develope,  let  or  lease,  turn  to 
account,  or  otherwise  deal  with  all  or  any  part  of  the  property  or  rights 
of  the  company. 

26.  To  construct,  maintain,  alter,  improve,  enlarge,  pull  down, 
remove  or  replace,  manage,  carry  out  and  control  any  buildings,  works, 
factories,  mills,  roads,  ways,  tramways,  railways,  branches  or  sidings, 
bridges,  walls,  banks,  dams,  sluices,  watercourses,  wharves,  manufactories, 
warehouses,  electric  works,  shops,  stores,  or  other  works  and  conveni- 
ences which  may  seem  to  this  company  likely  to  advance  the  company^s 
interests  directly  or  indirectly,  or  to  contribute  to,  subsidise  or  join  with 
any  person,  firm,  company,  or  corporation  in  so  doing,  or  otherwise  assist 
or  take  part  in  the  construction,  improvement,  maintenance,  working, 
management,  carrying  out  or  control  of  any  such  works  or  conveniences. 

26.  To  promote  or  join  in  promoting  any  company  or  companies 
for  the  purpose  solely  or  partly  of  acquiring  all  or  any  part  of  the  under- 
taking, property  rights,  concessions,  or  privileges,  or  liabilities  of  this 
company,  or  of  undertaking  any  business  or  operations,  or  for  any  other 
purpose  which  may  seem  to  this  company  likely  to  benefit  this  company, 
directly  or  indirectly,  and  to  place  or  guarantee  the  placing  of,  under- 
write, apply  for,  and  accept  or  subscribe  the  whole  or  any  part  of  the 
capital  debentures,  or  securities  of  any  such  company,  or  to  lend  money 
to  or  guarantee  the  performance  of  the  contracts  of  any  such  company. 

27.  To  pay  all  or  any  of  the  expenses  incurred  in  and  in  connection 
with  the  promotion,  formation,  incorporation,  and  establishment  of  this 
company,  or  to  contract  with  any  person,  firm,  or  company  to  pay  the 
same,  and  to  remunerate  any  brokers  or  other  persons  or  companies  for 
underwriting,  placing,  selling,  or  guaranteeing  the  subscription  of  any 
shares,  debentures,  or  securities  of  this  company  or  of  any  company 
promoted  by  this  company. 

28.  To  apply  for,  promote,  and  obtain  any  provisional  order  or  Act 
of  Parliament,  leave,  license,  or  other  authority  to  enable  the  company 
to  carry  out  any  or  all  of  its  objects,  or  for  the  purpose  of  obtaining  for 
the  company  any  additional  powers  or  for  any  other  purpose  which  may 
appear  to  the  company  expedient  in  the  interests  of  the  company,  and 
to  oppose  any  bills,  proceedings  or  applications  which  may  seem  to  the 
company  likely  to  prejudice  the  company's  interests  directly  or  indirectly. 

29.  To  act  as  agents  or  brokers  and  as  trustees  for  any  person,  firm 
or  company,  and  to  undertake  and  perform  sub-contracts,  and  also  to  do 
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all  or  any  of  the  above  things  or  act  in  any  of  the  businesses  of  the  com-  Part  I. 
pany  in  any  part  of  the  world  through  or  by  means  of  agents,  brokers,  Ohap,  2. 
trustees,  sub-contractors  or  others,  and  either  alone  or  in  conjunction  with  " 

others. 

Ancillary 

aO.  To  do  all  or  any  of  the  acts  aforesaid  or  exercise  all  or  any  of  powers, 
the  powers  expressly  or  impliedly  conferred  by  this  Memorandum  jointly 
with  any  person,  partnership,  corporation,  or  other  company,  and  to 
become  jointly,  or  jointly  and  severally,  liable  with  any  such  person,  part- 
nership, corporation  or  company  on  any  contract  or  obligation  which  this 
company  may  decide  to  be  to  the  interests  of  this  company  to  enter  into. 

81.  To  procure  this  company  to  be  registered  or  recognised  in  any 
part  of  the  British  Empire  or  in  any  foreign  country  or  place. 

82.  To  do  all  such  other  things  as  in  the  opinion  of  the  company 
may  be  incidental  or  conducive  to  the  attainment  of  any  of  the  foregoing 
objects  or  the  exercise  of  any  of  the  foregoing  powers.  (See  Implied 
Powers,  p.  27  supra,) 

UmUed  Liability. 

Ill* — The  liability  of  the  members  is  "  limited."  Limited 

liability. 

Capitol. 

IV. — The  capital  of  the  company  is  £         divided  into  Capital, 

shares  of  £        each. 

If  it  is  desired  to  issue  various  classes  of  shares  and  to  fix  their  rights  by  the 
Articles,  add  the  following  usual  clause,  which,  in  view  of  the  decision  in  Andrews 
T.  The  GoM  Meter  Co.,  1B97,  1  Gh.  361,  is  perhaps  unnecessary.  Generally 
speaking,  it  is  in  the  interests  of  preference  shareholders  to  have  their  special 
rights  fixed  by  the  Memorandum  and  made  invariable :  Ashbury  v.  Watsofi,  80 
CD.  376  ;  and  it  is  in  the  interests  of  the  company  to  have  such  rights  conferred 
by  the  Articles  so  that  in  case  the  necessities  of  the  company  require  it  fresh  shares 
may  be  issued  with  special  rights  in  effect  abrogating  those  attached  by  **  alterable 
articles'*  to  shares  previously  issued  ;  see  Allen  v.  Gold  Reefs  dtc.  Co.,  1900, 1  Gh. 
656 ;  Undervood  v.  London  Music  Hall,  1901,  2  Gh.  309. 

The  company  has  power  to  divide  the  shares  in  the  above-mentioned 
or  any  increased  capital  into  several  classes  and  to  issue  the  shares  of  any 
class  or  classes  at  a  premium  or  at  par,  and  with  any  preferential,  deferred, 
qualified  or  special  rights,  privileges  or  conditions  attached  thereto  or 
subject  to  any  restrictions  or  limitations. 

Where  the  Memorandum  provides  for  the  division  of  shares  into  classes  and 
fixes  their  rights  the  following  are  usual  forms  : — 

Preference  Shares. 

The  capital  of  the  company  is  £10,000,  divided  into  10,000  shares  of 
£1  each,  of  which  5000  shall  be  preference  shares  and  5000  ordinary  shares. 
The  preference  shares  shall  confer  on  the  holders  thereof  the  right  to 
receive  out  of  the  profits  of  the  company  a  fixed  cumulative  preferential 
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Part  I.  dividend  at  the  rate  of  £10  per  centum  jxt  annum  [on  the  capital  iMiid  up 

Olukp.  2.         tliereon]  and  shall   rank   as   to  dividends  [and,   on  a  winding-up,  as  to 
capital]  in  priority  to  the  ordinary  shares  [but  shall  not  confer  the  right 
•CaDital  to  any  further  participation  in  profits  or  assets].     But  the  directors  shall 

K'  entitled  to  place  such  sum  as  they  shall  determine  to  a  reser>'e  fund  in 
the  manner  prescribed  by  the  Articles  of  Ass<x»iation.  And  u^x^n  any 
increase  in  capitiil  the  company  is  to  be  at  liberty  to  issue  any  new  shares 
with  any  preferential,  deferred,  qualified  or  8j>ecial  rights,  privileges  or 
conditions  attached  thereto  [but  so  that  no  preferential  right  shall  be 
given  to  any  new  capital  as  against  the  holders  of  the  said  preferred 
shares  unless  the  same  is  sanctioned  by  a  majority  of  the  holders  of  the 
said  preferred  shares  present  at  a  meeting  specially  summoned  for  the 
purpose  of  considering  whether  such  preference  shall  be  given  to  the  new 
capital]. 

If  it  is  intended  that  the  dividend  shall  not  be  cumulative,  omit  the  word 
"  cumulative  **  and  add,  after  the  first  set  of  brackets,  '*  such  dividend  to  be  paid  as 
regards  each  year  out  of  the  profits  of  such  year,  and  to  be  noncumulative." 
Prima  facie  a  preferential  dividend  at  a  fixed  rate  per  cent,  is  cumulative :  IVebh  v. 
Karle^  20  Eq.  556.  But  where  preference  shareholders  are  entitled  to  dividend  out 
of  the  net  profits  of  each  year  at  a  specified  rate  per  annum  the  dividend  is  not 
cumulative  :  Staples  v.  Kastmannn  d^e.  C*o.,  1896,  2  Ch.  303.  If  it  is  intended  that 
the  dividend  should  be  paid  on  the  nominal  value  of  the  share  and  not  on  the 
amount  paid  up,  omit  the  words  in  the  first  set  of  brackets :  Oakftank  Oil  Co.  v. 
Cn/w,  8  A.C.  66. 

If  it  is  not  intended  to  give  the  preference  shareholders  a  priority  as  to  capital 
on  a  winding-up,  omit  the  words  in  the  second  set  of  brackets.  Preference  shares 
do  not  carry  a  preference  as  to  capital  unless  it  is  expressly  conferred :  London 
India  Rubber  Co.^  5  Eq.  519.  But  after  repayment  of  all  capital  out  of  the  assets, 
preference  shareholders  are  entitled  to  share  pari  poMu  with  ordinary  shareholders 
in  any  surplus :  Birch  v.  Cropper ^  14  A.C.  525.  If  it  is  intended  they  shall  have 
that  right,  omit  the  words  in  the  third  set  of  brackets.  In  the  absence  of  the  words 
in  the  fourth  set  of  brackets,  the  preceding  clause  entitles  the  company  on 
increasing  its  capital  to  issue  further  preference  shares  ranking />ari;>a«Ni(  with  the 
original  preference  shares :  Undertcood  v.  I^ndon  Mmic  Hall,  Ltd.,  1901,  2  Gh. 
309,  and  it  seems  that  the  company  could  under  such  a  clause  issue  pre-prefercnce 
shares  having  priority  over  the  original  preference  shares. 

In  the  majority  of  cases  it  is  considered  inadvisable  in  the  interests  of  the 
company  to  make  the  capital  clauses  in  the  Memorandum  too  rigid.  Where  further 
preference  shares  cannot  be  issued  recourse  may  be  had  to  debentures  carrying 
special  rights;  see  chapter  on  Borrowing  Powers,  Debentures,  infra. 

Preference  and  Foundem^  Shares. 

The  capital  of  the  company  is  £50,000,  divided  into  50,000  eliares  of 
£1  each,  whereof  25,000  are  preference  shares,  24,500  are  ordinary  shares, 
And  500  are  founders'  shares. 

The  preference  shares  shall  confer  on  the  holders  thereof  the  right  to 
receive  out  of  the  profits  of  the  company  a  fixed  cumulative  preferential 
<lividend  at  the  rate  of  £7  per  cent.  ])er  annum  on  the  amount  paid  up 
thereon,  but  shall  confer  no  riglit  to  participate  further  in  the  profits  of 
the  company.  After  providing  the  said  preferential  dividend  the  profits  of 
the  company  in  each  year  shall  be  ai)plied  first  in  paying  to  the  holders  of 
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the  tmlinary  shares  a  non-cumulative  dividend  at  the  rat<?  of  £10  \ier  cent. 
l»er  annum  upon  the  amount  jvaid  up  on  the  ordinary  shares  held  by  them 
respectively,  and  the  balance  (if  any)  shall  be  divided  into  two  equal 
moieties,  one  such  moiety  being  distributeil  by  way  of  additional  dividend 
am<mg  the  holders  of  the  ordinary  shares,  and  the  other  moiety  being 
divided  among  the  holders  of  the  said  founders'  shares  in  proportion  to 
the  number  of  shares  held  by  them  respectively.  But  the  directors  shall 
be  entitled  to  place  such  sum  as  they  shall  determine  to  a  reserve  fund  in 
the  manner  prescribed  by  the  Articles  of  Association.  Upon  a  winding-up 
the  assets  remaining  after  payment  of  the  cost«  of  liquidation  and  the 
debts  and  liabilities  of  the  company  shall  be  applied  first  in  repaying  to 
the  holders  of  the  preference  shares  the  amount  paid  up  on  such  preference 
phares  respectively ;  secondly,  in  repaying  to  the  holders  of  the  ordinary 
shares  the  amount  paid  up  on  such  ordinary  shares  respectively,  and  the 
balance  (if  any)  shall  be  divided  into  two  equal  moieties,  whereof  one 
moiety  shall  be  distributed  among  the  holders  of  the  ordinary  shares  in 
proportion  to  the  number  of  ordinary  shares  held  by  them  respectively, 
and  the  other  moiety  shall  be  distributed  among  the  holders  of  the 
founders'  shares  in  proportion  to  the  number  of  founders'  shares  held 
by  them  respectively. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed 
hereto,  are  desirous  of  being  formed  into  a  company  in  pur- 
suance of  this  Memorandum  of  Association,  and  we  respec- 
tively agree  to  take  the  number  of  shares  in  the  capital  of 
the  company  set  opposite  our  respective  names : — 
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Part  I. 
Ohap.  2. 


Capital. 


SignatciTes 
of  Subscribers. 

Names,  Addresses,  and  Descriptions 
of  Subscribers. 

Number  of 
Shares  taken 

by  each 
Subscriber. 

John  Jones 
John  Smith 
Thomas  Oreen 
John  Thomson 
Caleb  White 
Andrew  Brown 
Cesar  White 

1. 
2. 
3. 
4. 
5. 
6. 
7. 

John  Jones,  of  Wellington,  Merchant 
John  Smith,  of  Wellington,  Shipbuilder 
Thomas  Green,  of  Wellington,  Grocer 
John  Thomson,  of  Wellington,  Carrier 
Caleb  White,  of  Wellington,  Printer 
Andrew  Brown,  of  Wellington,  Draper 
Caesar  White,  of  Wellington,  Solicitor 

Total  shares  taken    . . 

10 
10 
10 
15 
16 
15 
15 

■ 

90 

Dated  the 


day  of 


19 


Witness  to  the  above  signatures— 

A. B.C.,  Law  Clerk, 

I^mbton  Quay,  Wellington. 
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Part  I.  The   Articles   of   Association   embody   the   regulations   for   the 

Chap.  8.  internal  management  of  the  company.  As  to  the  nature  of 
Articles  of  Association  and  their  relation  to  the  Memorandum, 
see  par.  89  p.  3  9upra,  and  see  also  pars.  4,  5,  B,  IO9  II9 
and  IS,  pp.  4,  5,  6,  and  7,  and  chapter  on  Practical  Direc- 
tions, p.  9  supra. 
Registration  In  registering  a  company  limited  by  shares,  it  is  not  im- 

hnperative."^'  perative  that  the  Memorandum  should  be  accompanied  by 
Articles  (Sec.  22  of  1903).  If  a  company  limited  by  shares  is 
registered  without  Articles,  the  regulations  contained  in  Table  A 
in  the  1st  Schedule  to  the  Act  of  1903,  shall  be  the  regulations 
of  the  company  (Sec.  23  of  1903),  but  the  company  may, 
subject  always  to  the  provisions  of  the  Companies  Act  and 
of  its  Memorandum  of  Association,  at  any  time,  by  special 
resolution,  make  new  regulations  to  the  total  or  partial  exclu- 
sion of  Table  A,  and  so,  from  time  to  time,  alter  or  repeal  all 
or  any  of  its  regulations  or  make  new  regulations  (Sec.  122 
of  1903). 
Power  of  com-  It  seems  that,  subject  to  the  provisions  of  the  Companies 

Articles.*  '  ^^^  *^^  *^®  conditions  of  the  Memorandum  of  Association, 
there  is  no  limit  to  the  power  of  a  company  under  this  section, 
excepting  where  the  action  of  a  tyrannical  majority  may  in 
circumstances  be  held  to  be  a  fraud  on  the  rights  of  the 
minority  :  Menier  v.  Hooper^a  Telegraph  Works,  9  Ch.  350 ; 
Burland  v.  Earle,  1902,  A.C.  83 ;   and  see  par.  5,  p.  5  supra. 

Members  cannot  contract  themselves  out  of  their  right  to 
alter  the  Articles  under  Sec.  122,  either  by  a  provision  in  the 
Articles  themselves  or  by  a  collateral  deed :  Walker  v.  London 
Tramways  Co,,  12  CD.  705 ;  Punt  v.  Symons  &  Co,,  1903,  2  Ch. 
506. 

See  also  Peveril  Gold  Mines,  1898,  1  Ch.  122  ;  Payne  v.  Cork 
&c.  Co,,  1900,  1  Ch.  308  ;  Allen  v.  Gold  Reefs  &c,,  1900,  1  Ch. 
656.     In  Evans  v.  Chapman,  1902,  W.N.  78 ;  86  L.T.  381  it  was 
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held  tliat  the  Court  has  no   jurisdiction  to  rectify  Articles  of  Part  I. 
Association.     The  proper  mode  of  rectifying  Articles  is  by  special  ^^^P*  ^ 
resolution  under  See.  122  of  1908. 

The  regulations  contained  in  Table  A  of  1882  formed  the  J*/*^t;^ 
basis  of  the  Articles  of  Association  of  every  company,  but  they 
were  defective  in  respect  of  several  important  matters,  notably  as 
to: — 

1.  The  issue  of  shares  with  preferential  or  limited  rights, 
and  on  the  conditions  as  to  calls  and  dividends  provided 
for  by  Sec.  34  of  1882  (see  now  Sec.  36  of  1903). 

2.  The  subdivision  and  consolidation  of  shares,  see  Sees. 
12  and  32  of  1882,  and  Sec.  38  of  1903. 

3.  The  company's  authority  to  take  advantage  of  Sees. 
48  to  59  of  1882,  giving  power  to  reduce  its  capital  (see  now 
Sees.  44  to  56  of  1903). 

4.  The  issue  of  share  warrants  to  bearer. 

5.  The  company's  lien  on  shares. 

6.  The  payment  of  interim  dividends. 

7.  The  distribution  of  surplus  assets  on  a  winding-up  where 
shares  are  unequally  paid  up. 

Table  A  of  1903  furnishes  a  good  working  set  of  regula- 
tions calculated  to  meet  the  everyday  requirements  of  the 
majority  of  companies.  It  will  be  found  convenient  in  the 
majority  of  cases  to  adopt  Table  A,  with  such  modifications  as 
special  circumstances  may  require,  particularly  with  regard  to 
points  1,  6,  and  7  above  noted.  It  must  also  be  observed  that 
the  new  Table  A  contains  no  clause  corresponding  to  Article  74 
of  Table  A  of  1882,  expressly  providing  for  the  creation  of  a 
reserve.  It  seems  from  the  judgment  of  the  Privy  Council  in 
Burland  v.  Earle,  1902,  A.C.  83,  that,  as  a  company  is  not  bound 
to  divide  all  its  profits  among  members,  such  a  clause  is  unneces- 
sary. Companies  will,  however,  be  well  advised  to  make  express 
provision  for  such  reserves  as  their  requirements  render  ex- 
pedient. 

Notwithstanding  expressions  in  various  judgments  to  the  Efifectof 
effect  that  the  articles  constitute  a  contract  between  the  share-  contract.**  ^ 
holders  (see  Imperial  &c,  Co.  v.  Hampson^  23  CD.  1  ;  Browne  v. 
La  Trinidad,  37  CD.  1  ;  Wood  v.  Odessa  Waterworks  Co.,  42  CD. 
636),  it  is  submitted  that  the  result  of  the  decisions  on  the  effect 
of  the  Articles  as  a  contract  (Sec.  24  of  1903)  is  correctly  stated 
in  par.  4^  p.  4  supra. 
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Pw^  I-  Lord  Herschell,  though  dissenting  from  the  majority  of  their 

Chap,  a  Lordships,  in  Welton  v.  Saffery,  1897,  A.C.  299,  seemed  to  be 
conceding  to  the  respondents  the  position  as  stated  by  him  in  his 
judgment  (p.  315),  and  Lord  Watson  appears,  from  various  ex- 
pressions in  his  judgment  (pp.  308, 309)  to  share  Lord  HerschelPs 
views  on  this  point  ;  see  also  Bradford  Banking  Co,  v.  Briggs, 
12  A.C.  29,  per  Lord  Blackburn  at  p.  33. 

The  attention  of  readers  is  directed  to  the  insertion  of  the 
words  "with  the  company  "  in  Sec.  20  (1),  and  in  24  (4)  of  1903. 
These  words  were  not  in  Sees.  11  and  20  of  the  Act  of  1882,  nor 
are  they  in  the  corresponding  Sees,  of  the  E.  Act  of  1862. 

Articles  of  Association  must  be  printed  (Sec.  24  of  1903). 
Effect  of  Act  The  following  matters  should,  in  view  of  recent  amendments 

Articles.  in  company  legislation,  be  considered  in  preparing  Articles  of 

Association  : — 

1.  AVhere  first  directors  are  appointed  by  the  Articles  the  validity  of 
their  appointments  may  depend  on  the  requirements  of  Sec.  70  (1)  being 
complied  with.  It  may  be  advisable,  therefore,  in  view  of  the  difficulties 
created  by  that  section  (if  Art.  74  of  new  Table  A  be  not  adopted)  that  the 
appointment  of  first  directors  be  made  by  the  signatories  of  the  Memoran- 
dum under  a  clause  corresponding  to  Art.  52  of  Table  A  of  1882.  If  it  is 
desired  that  the  first  directors  so  appointed  shall  continue  to  hold  office 
after  the  statutory  meeting,  a  general  clause  may  be  inserted  in  the 
Articles  fixing  the  tenure  of  office  of  the  first  directors  so  appointed  by  the 
signatories.  The  appointment  of  desired  first  directors  may  be  secured 
by  selecting  the  signatories  of  the  Memorandum ;  see  clause  96  in  Draft 
Articles  infra. 

2.  In  case  it  may  be  desired  to  offer  shares  in  the  company  to  the 
public,  the  Articles,  rather  than  the  Memorandum  should  contain  a 
clause  fixing  the  "minimum  subscription"  (Sec.  95  (1)  of  1908).  Where 
there  is  any  doubt  as  to  the  company  "  fioating  "  readily,  the  "  minimum 
subscription  "  may  be  fixed  at  a  low  amount,  so  as  to  get  over  the  diffi- 
culty created  by  Sub-sec.  4  of  Sec.  95  of  1903.  Although  a  "  low  minimum" 
subscription  is  hardly  a  recommendation  to  the  cautious  investor,  any 
objection  on  that  score  can  be  overcome  by  inserting  in  the  Articles  a 
clause  that  the  company  will  not  commence  business  or  undertake  obliga- 
tions until  a  certain  amount  of  the  capital  has  been  subscribed ;  see  clause 
10  in  Draft  Articles  infra, 

3.  The  Articles  should  authorise  tlie  payment  of  a  commission  and 
the  amount  or  rate  per  cent,  of  the  commission  to  be  paid  for  placing  or 
subscribing  for  shares ;  see  Sec.  57  of  1903,  and  Hilder  v.  Dexter,  1902,  A.C. 
474;  Booth  v.  New  Afrikander  &c,  Co.,  1903,  1  Ch.  295. 

4.  The  provisions  as  to  audit  in  Table  A  of  1882  are  repeated  in  sub- 
stance in  Sees.  133  to  135  of  1903,  and  these  provisions  are  now  no  longer 
matters  of  internal  regulaticm,  but  are  compulsory  on  all  companies. 
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Forms.  ff^  \ 

Chap.  8. 


The  Companies  Act,  1903. 

Articles  of  Association  of  ''Tiie 

Company,  Ijimited." 

1.  These  Articles  of  Association  exclude  the  regulations  contained  in 
Table  A  in  the  Ist  Schedule  to  The  Companies  Act,  1903 

or 
Articles  Numbers 
of  the  regulations  contained  in  Table  A  in  the  Ist  Schedule  to  The  Com- 
panies Act,  1903,  shall  not  apply  to  this  company,  but  the  remaining 
Articles  of  Table  A  are  hereby  adopted,  and  with  the  following  Articles 
constitute  the  company's  regulations : — 

2*    Interpretation  clause. 
In  these  Articles,  if  not  inconsistent  with  the  context — 

**  Month  "  means  calendar  month. 

**  The  office  "  means  the  registered  office  of  the  company. 

**  Person  "  includes  company  and  corporation. 

**  The  register  "  means  the  register  of  members  to  be  kept  in 
compliance  with  Sec.  100  of  The  Companies  Act,  1903. 

"In  writing"  and  "written"  mean  written,  printed,  type- 
written, lithographed,  partly  written,  printed,  or  type- 
written, lith(^raphed,  or  otherwise  reproduced. 

**  The  seal "  means  the  common  seal  of  the  company. 

Words  importing  the  singular  number  only  include  the  plural, 
and  vice  versa,  and  words  importing  the  masculine  gender 
only  include  the  feminine. 

Words  importing  persons  include  firms  and  corporations,  and 
firm  includes  partnership. 

Marginal  notes  shall  not  affect  the  interpretation. 

Preliminary  Ctontraots. 

a.    The  directors  shall,  so  soon  as  the  company  shall  be  entitled  to  Contracts. 
commence  business,  take  into  consideration,  and,  if  they  shall  think  fit, 
may  adopt  on  behalf  of  the  company  the  agreement  (referred  to  in  clause 

of  the  Memorandum  of  Association,  or  dated  the 
day  of  entered  into  between  and 

on  behalf  of  the  company,  a  copy  of  tlie  said  agreement  having  for  the  puis 
poee  of  identification  been  subscribed  by  ,  a  solicitor  of  the 

Supreme  Court),  and  the  directors  shall  carry  the  said  agreement  if 
adopted  into  effect,  with  full  power,  nevertheless,  from  time  to  time  to 
agree  to  any  modification  of  the  terms  thereof  either  before  or  after 
execution. 

It  must  be  borne  in  mind  that  a  company  can  neither  sue  nor  be  sued  on  a 
contract  entered  into  prior  to  its  incorporation  by  a  person  purporting  to  act  on  its 
behalf,  and  it  cannot  ratify  such  a  contract :  Kelner  y.  Bajcter,  2  C.P'.  174 ;  Melhado 


Contraoto. 
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Part  I.  V.  Porto  Alegre  dtc.  Co.,  9  C.P.  603 ;  Empreu  Engineering  Co.,  16  CD.  125 ; 
Olukp.  8.  and  a  clause  in  the  Artioles  of  Association  expressly  adopting  such  a  contract  is 
ineffectual:  Northumberland  Avenue  Hotel  Co.,  83  CD.  16. 

It  follows  that  where  the  contract  intended  to  be  adopted  by  a  company  is 
made  prior  to  its  incorporation  a  new  contract  must  be  entered  into  by  the  com- 
pany, and  the  directors  may  and  ought  to  consider  whether  it  is  in  the  interests  of 
the  company  to  enter  into  such  agreement  either  with  or  without  modifications. 

There  are  several  courses  which  may  be  adopted,  according  to  circumstances. 

Where  promoters  desire  to  have  an  option  binding  on  a  vendor  before  they 
incur  the  expense  of  incorporation,  they  make  a  contract  with  a  trustee  for  a 
proposed  company,  who  becomes  personally  liable  on  the  contract,  and  the  agree- 
ment should  be  framed  with  power  to  such  trustee  to  rescind,  if  the  company  does 
not  accept  within  a  fixed  time ;  and  this  course  involves  the  necessity  for  a  fresh 
agreement  with  the  company,  the  vendor,  and  the  trustee  after  the  incorporation 
of  the  company.  But  usually  one  of  the  following  courses  is  followed: — The 
promoters  have  an  agreement  prepared  for  execution,  with  the  privity  of  the 
vendors,  for  sale  either  to  an  agent  for  the  company  or  to  the  company  direct,  then 
a  company  is  registered  with  provisions  in  its  Memorandum  and  Articles  (a)  for 
the  purchase  of  the  property  on  the  terms  set  out  in  the  proposed  contract ;  or  (b)  a 
general  power  is  given  to  the  directors  to  purchase  the  property  on  such  terms  as 
they  may  think  fit.  If  the  agreement  is  expressed  to  be  with  an  agent  for  the 
company,  it  is  executed  by  the  vendor  and  agent  after  incorporation,  and  subse- 
quently adopted  by  the  company ;  or 

If  it  is  expressed  to  be  made  with  the  company  then  at  the  first  meeting  of 
directors  it  is  considered  and  approved,  and  on  arrangements  being  made  for  com- 
pletion it  is  executed  in  due  course. 

An  article  in  the  above  form  leaves  the  company  free  from  obligation  until 
the  directors  have  actually  adopted  the  agreement:  Empress  Engineering  Co.,  16 
CD.  125. 

It  must  be  borne  in  mind  that  "  any  contract  made  by  a  company  before  the 
date  at  which  it  is  entitled  to  commence  business  shall  be  provisional  only,  and 
shall  not  be  binding  on  the  company  until  that  date,  and  on  that  date  it  shall 
become  binding"  (Sec  99  (3)  of  1903),  and  that  "  a  company  shall  not  prior  to  the 
statutory  meeting  vary  the  terms  of  a  contract  referred  to  in  the  prospectus  except 
subject  to  the  approval  of  the  statutory  meeting  "  (Sec.  121  of  1903). 

Where  a  company  is  formed  to  acquire  a  property,  and  is  dominated  by  the 
vendors,  the  following  form  of  Article  is  sometimes  used : — 

The  directors  shall,  in  the  name  and  on  behalf  of  the  company,  enter 
into  the  agreement  referred  to  in  Clause  1  of  the  Memorandum  of  Asso- 
ciation, and  carry  the  same  into  effect,  with  full  power,  nevertheless,  at 
any  time  before  or  after  execution  to  agree  to  any  modification  thereof. 
The  basis  on  which  the  company  is  established  is  that  the  company  shall 
acquire  the  property  described  in  the  said  agreement  on  the  terms  therein 
set  forth,  subject  to  such  modifications  (if  any)  as  aforesaid,  and  accordingly 
no  objection  shall  be  taken  to  the  said  agreement,  or  to  its  being  entered 
into  by  the  directors  of  the  company,  on  the  ground  that  some  of  the 
directors  are  the  vendors  (or  on  the  ground  that  the  directors,  or  some  of 
them,  are  interested  in  the  purchase  price,  or  are  nominees  of  the  vendor, 
or  on  the  ground  that  persons  in  a  fiduciary  relation  to  the  company  derive 
a  profit  under  the  said  agreement,  or  that  the  directors  do  not  under  the 
circumstances  constitute  an  independent  board,  or  that  the  price  to  be 
paid  for  the  property  mentioned  in  such  agreement  has  been  fixed  by  the 
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vendors),  or  that  the  value  of  such  property  is  speculative  or  uncertain,  Part  I. 
and  has  not  been  tested  by  independent  inquiry  or  by  other  means,  and  Ohap.  8. 
every  member  of  the  company,  present  or  future,  is  to  be  deemed  to  join 
the  company  on  this  basis.  p    tnuiUi 

See  Gore  Browne's  Precedents,  3rd  Ed.  p.  190. 

As  to  bow  far  such  an  article  will  prevent  the  company  from  subsequently 
repudiating  the  contract  where  there  has  been  no  knowledge  of  the  facts  and 
aoqniesence,  and  as  to  directors'  liability  to  account  for  secret  profits ;  see  Erlanger 
▼.  New  Sombrero  Co.,  3  A.C.  1218  ;  Ghtckstein  v.  Barnes,  1900,  A.C.  240  ;  see  also 
Lagunas  Nitrate  Co,  v.  Lagunas  Synd.,  1899,  2  Gh.  392.  As  to  the  effect  of  any 
provision  waiving  information  which  promoters  or  directors  have  a  duty  to  give, 
ne  Greenwood  Leather  Shod  Wheel  Co.,  1900,  1  Gh.  421 ;  Cackett  v.  Keswick,  1902, 
2  Oh.,  456. 

4.  Where  any  land  or  other  property  or  any  rights  are  acquired  by  a 
company  otherwise  than  for  cash,  the  deed  of  sale  or  transfer,  or  a  true 
copy  thereof  shall  at  all  times  be  kept  at  the  registered  office  of  the  com- 
pany, and  shall  there  be  open  to  the  inspection  of  any  shareholder  free  of 
charge  during  the  usual  business  hours. 

Sec.  123  of  1903,  inserted  as  a  reminder. 

Capital. 

Classes  of  Shares. 

6.    The  original  capital  of  the  company  is  £  divided  into  Capital, 

shares  of  £  each,  whereof  are  preference  shares  and 

are  ordinary  shares.  Such  preference  and  ordinary  shares  shall  confer  on 
the  respective  holders  thereof  the  rights  hereinafter  mentioned.  (For 
forms  of  preference  share  and  similar  clauses,  see  capital  clauses  of  Memo- 
randum, p.  45  supra. 

It  is  better  in  the  interests  of  the  company,  to  fix  the  rights  attaching  to  the 
various  dasaes  of  shares  by  the  Articles  rather  than  by  the  Memorandum,  as  it  is 
sometimes  necessary  to  vary  these  rights,  and  if  they  are  fixed  by  the  Memoran- 
dmn  there  is  no  power  to  do  so  :  Ashhury  v.  Watmn,  30  G.D.  376;  see  notes  to 
capital  clauses  in  Memorandum,  p.  45  supra. 

Disposal  and   Allotnient. 

0.  The  shares  shall  be  under  the  control  of  the  directors  (subject  to 
the  provisions  of  the  agreement  referred  to  in  Article  8  hereof  as  to  the 
shares  to  be  allotted  in  pursuance  thereof),  and  they  may  dispose  of,  issue, 
and  allot  the  same  to  such  persons,  on  such  terms  and  conditions  (and 
either  at  par  or  at  a  premium)  and  at  such  times  and  in  such  manner  as 
they  may  think  fit. 

The  words  in  the  first  bracket  will  be  omitted  if  there  is  no  such  agreement 
as  is  referred  to. 

Shares  cannot  be  effectually  issued  at  a  discount,  as  the  holders  thereof  must 
pay  up  in  full  even  to  adjust  the  rights  of  contributories  inter  se  :  Welton  v.  Saffery, 
1897,  A.C.  299. 

See  Art.  1  of  Table  A. 
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Part  I.  7.    The  company  may  make  arrangements  on  the  iBSue  of  shares  for 

Ohap.  8.        a  difference  between  the  holders  of  such  shares  in  respect  of  the  amount  of 

calls  to  be  paid  and  in  the  time  of  payment  of  such  calls. 
Capital.  ^^  ^^'  ^  (^)  ^'  ^^^*    ^'^^  Article  is  not  in  Table  A. 

8.  If  by  the  terms  or  conditions  of  the  allotment  of  any  share  the 
whole  or  part  of  the  amount  payable  therefor  as  the  issue  price  thereof 
shall  be  payable  by  instalments,  every  such  instalment  shall,  when  due  be 
payable  to  the  company  by  the  person  who  for  the  time  being  shall  be 
registered  as  the  holder  of  the  share. 

See  Sees.  24  (5)  and  156  of  1903,  and  Hoylake  <0c,  Co,,  9  Ch.  257. 
See  Art.  3  of  Table  A. 

9.  If  the  company  shall  at  any  time  offer  any  of  its  shares  to  the 
public  for  subscription  the  directors  shall  not  make  any  allotment  thereof 
until  of  the  shares  so  offered  (being  the  '^  minimum  sub8crii>- 
tion  "  provided  for  by  section  95  of  the  Companies  Act,  1903)  shall  have 
been  subscribed  and  the  sum  payable  on  application  therefor  shall 
have  been  paid  to  and  received  by  the  company.  The  amount  pay- 
able on  application  for  each  share  so  offered  shall  be  not  less  than  10  per 
cent,  of  the  nominal  amount  of  the  share.  This  Article  shall  apply  only 
to  the  first  allotment  of  shares  offered  to  the  public  for  subscription. 

10.    Notwithstanding  that  the  ^*  minimum  subscription  "  is  fixed  at 

,  the  company  shall  not  commence  business  operations 

(other  than  the  exeitjise  of  borrowing  powers)  until  shares  in  the  capital 

of  the  company  to  the  amount  of  £  at  the  least  have  been 

allotted. 

As  to  the  advisability  of  this  clause  (which  should  be  set  out  in  the  Pros- 
pectus in  any  case  where  a  low  minimum  subscription  has  been  fixed),  see  p.  50 
Bupra  ;  Elder  v.  Netc  Zealand  Land  Co.,  30  L.T.  286 ;  Sharpley  v.  Louth  dr.  Co., 
2  CD.  663 ;  Liverpool  Homehold  Store»,  62  L.T.  873. 

11.  Upon  any  offer  of  shares  to  the  public  for  subscription  it  shall 
be  lawful  for  the  directors  to  pay  a  commission  not  exceeding  per 
cent,  in  pursuance  of  the  powers  conferred  by  Sec.  57  of  The  Ck)mpanieH 
Act,  1903,  and  such  commission  may  be  paid  either  in  cash  out  of  the 
company*s  capital  or  by  the  allotment  of  shares  therein  as  fully  or  partly 
paid  up. 

See  Hilder  v.  Dexter,  1902,  A.C.  474 ;  Booth  v.  New  Afnkander  dc.  Co.,  1903. 
1  Ch  295  and  Art.  2  of  Table  A. 

12.  The  directors  shall  not  employ  the  funds  of  the  company  or  any 
part  thereof  in  the  purchase  of  or  in  lending  upon  shares  of  the  company. 

This  Article  is  required  by  the  regulations  of  the  London  Stock  Exchange, 
but  merely  expresses  the  law  as  laid  down  in  Trevor  v.  Whitrcorth,  12  A.O.  409. 

18.  The  joint  holders  of  a  share  shall  be  severally  as  well  as  jointly 
liable  for  the  payment  of  all  instalments  and  calls  due  in  respect  of  such 
share. 

The  decision  in  HiWs  case,  20  £q.  585,  renders  this  clause  advisable ;  see 
Kendall  v.  Hamilton,  4  A.C.  504. 

See  Art.  4  of  Table  A. 
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Equitable  IntereatB  in  Shares.  Part  I. 

14.    Save  as  by  statute  required  or  herein  otherwise  provided  the  ^* 

company  shall  be  entitled  to  treat  the  registered  holder  of  any  share  as 
the  absolute  owner  thereof,  and  shall  not,  unless  ordered  by  a  Court  of  Capital. 
competent  jurisdiction  be  liable  or  under  any  obligation  to  recognise  any 
trust  or  equity  or  equitable  or  other  claim  to  or  interest  in  such  share  on 
the  part  of  any  other  person  whether  or  not  it  shall  have  actual  or  other 
notice  thereof,  and  any  such  notice,  if  given,  shall  be  absolutely  inopera- 
tive as  against  the  company  for  any  purpose. 

See  Art.  5  of  Table  A. 

This  Article  goes  farther  than  See.  103  of  1903,  which  does  not  operate  to 
relieve  the  company  from  the  obligation  to  take  notice  of  an  equitable  mortgage 
made  by  the  shareholder  which  may  take  precedence  of  the  company's  lien  for 
advances  made  after  receipt  of  the  notice :  Bradford  Banking  Co.  v.  Brigg»y  12 
A.C  29. 

But  the  Article  as  above  framed  entities  the  company  to  disregard  all  notice 
of  tnists  and  equitable  dealings:  Societe  General  v.  Tramways  Union  Co.^  14 
Q.B.D.  424 ;  11  A.C.  20 ;  see  also  MiUs  v.  The  N.Z.  Alford  dc.  Co.,  82  CD.  266 ; 
re  Perkins,  24  Q.B.D.  613 ;  Simpsovi  v.  Molsons'  Bank,  1895,  A.C.  270. 

This  article  does  not  prevent  a  person  claiming  equitable  rights  from  enforcing 
them  as  between  himself  and  the  shareholder  against  the  company  :  Bimiey  v.  Ince 
HaU  Coal  dtc.  Co.,  85  L.J.  Ch.  363. 

Share  Certificates. 

Ifi.  The  Certificates  of  Title  to  shares  shall  be  issued  under  the 
common  seal  of  the  company,  and  signed  by  two  directors,  and  counter- 
signed by  the  secretary  or  some  other  person  appointed  by  the  directors. 

See  Art.  6  of  Table  A.  See  also  Sec.  31  (2)  of  1908  as  to  particulars  to  be 
stated  in  share  certificates. 

16»  Every  member  shall  be  entitled  (without  payment)  to  one  cer- 
tificate for  all  the  shares  registered  in  his  name  specifying  the  number 
and  denoting  numbers  of  the  share  or  shares  held  by  him,  and  the  amount 
paid  up  theron. 

See  Art.  7  of  Table  A. 

17.  If  any  certificate  be  worn  out  or  defaced,  then  upon  production 
thereof  to  the  directors  they  may  order  the  same  to  be  cancelled,  and  may 
issue  a  new  certificate  in  lieu  thereof;  and  if  any  certificate  be  lost  or 
destroyed  then  upon  proof  thereof  to  the  satisfaction  of  the  directors,  and 
on  such  indemnity  as  the  directors  may  require  being  given,  a  new  certifi- 
cate in  lieu  thereof  may  be  given  to  the  person  entitled  to  such  lost  or 
destroyed  certificate. 

See  Art.  8  of  Table  A. 

As  to  the  liability  of  a  company  to  make  good  to  a  purchaser  loss  arising  from 
ontme  statements  in  certificate,  see  Bahia  dt  San  Francisco  Railway  Co.,  L.R.  3 
Q3.  584 ;  Bishop  v.  BalkU  dte.  Co.,  25  Q.B.D.  512 ;  Balkis  dtc.  Co.  v.  Tomkinson, 
1603,  A.C.  896.  Too  much  care  cannot  be  exercised  by  a  company  in  issuing  new 
oertifieatea. 
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Part  I.  18.    The  sum  of  one  shilling  or  such  smaller  sum,  if  any,  as  the 

Ohap.  8«        directors  may  determine  shall  be  paid  to  the  company  for  every  such 
certificate  issued. 

Capital.  S®6  ^^'  9  o^  Table  A. 

19.  The  certificate  of  shares  registered  in  the  name  of  two  or  more 
persons  may  be  delivered  to  the  person  first  named  on  the  register,  subject 
to  any  special  arrangement  to  the  contrary  being  made  with  the  consent 
of  the  directors,  but  the  directors  may,  before  delivering  such  certificates, 
require  the  receipt  for  the  same  of  all  persons  registered  as  entitled  to  the 
shares  comprised  therein. 

See  Art.  10  of  Table  A. 

Calls. 

20.  The  directors  may  from  time  to  time  make  calls  as  they  shall 
think  fit  upon  the  members  in  respect  of  all  or  any  of  the  moneys  unpaid 
on  their  shares,  and  not  by  the  conditions  of  allotment  thereof  made 
payable  at  fixed  times.  At  least  21  days'  notice  specifying  the  time  and 
place  for  payment  and  the  person  to  whom  such  call  shall  be  paid  shall  be 
given  ot  each  call,  and  each  member  shall  pay  the  amount  of  every  call  so 
made  on  him  to  the  persons  and  at  the  times  and  places  appointed  by  the 
directors.    A  call  may  be  made  payable  by  instalments. 

See  Arts.  11  and  13  of  Table  A. 

21.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the 
iebumtioii  ol  the  directois  authorising  such  call  was  passed. 

See  Art.  12  of  Table  A. 

Until  a  call  has  been  made  there  is  no  debt:  Alexanders,  AtUomcUic  Tele^ 
phoiie,  1900.  2  Ch.  56. 

22.  If  the  sum  payable  in  respect  of  any  call  or  instalment  be  not 
paid  on  or  before  the  day  appointed  for  payment  thereof,  the  registered 
holder  for  the  time  being  of  the  share  in  respect  of  which  the  call  has  been 
made  shall  be  liable  to  pay  interest  for  the  same  at  the  rate  of 
pounds  per  cent,  per  annum  from  the  day  appointed  for  the  payment 
thereof  to  the  time  of  actual  payment. 

See  Art.  14  of  Table  A. 

This  Article  does  not  apply  to  calls  made  in  the  coarse  of  liquidation :  Re 
Welsh  Flannel  dtc,  Co.,  20  Eq.  360. 

28.  No  call  shall  exceed  one-fourth  of  the  nominal  amount  of  the 
share  in  respect  of  which  it  is  made,  nor  be  payable  within  two  months 
after  the  date  on  which  the  last  preceding  call  was  made  payable. 

The  London  Stock  Exchange  Committee  requires  a  clause  of  this  kind,  but 
unless  quotation  is  desired  it  is  better  to  leave  the  amount  of  any  call  and  the 
period  to  elapse  between  calls  to  the  directors. 

24.  If  by  the  terms  of  any  prospectus,  or  by  the  terms  or  conditions 
of  allotment  any  amount  is  payable  in  respect  of  any  shares  by  instalments, 
every  such  instalment  shall  be  payable  as  if  it  were  a  call  duly  made  by 
the  directors,  and  of  which  due  notice  had  been  given,  and  all  provisions 
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hereof  with  respect  to  the  payment  of  calls,  and  of  interest  thereon,  and  to  Part  I. 

the  forfeiture  of  shares  for  non-payment  of  calls  shall  apply  to  such  Chap.  8. 
instalments  and  to  the  shares  in  respect  of  which  they  are  payable. 

See  Croskey  v.  Bank  of  Wales,  4  Gifif.  314.  Capital. 

25.  The  directors  may,  if  they  think  fit,  receive  from  any  member 
\?ining  to  advance  the  same,  all  or  any  part  of  the  money  due  upon  the 
shares  held  by  him  beyond  the  sums  actually  called  for;  and  upon  the 
money  so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time  exceeds 
the  amount  of  the  calls  then  made  upon  the  shares  in  respect  of  which  the 
advance  has  been  made,  the  company  may  pay  interest  at  such  rate  as  the 
member  paying  such  sum  in  advance  and  the  directors  may  agree  upon. 
But  no  shareholder  shall  be  entitled  as  of  right  to  any  interest  so  paid  in 
advance  excepting  by  agreement  with  the  directors. 

See  Art.  16  of  Table  A. 

This  clause  justifies  payment  of  interest  out  of  capital  if  need  be :  Lock  v. 
Queetuland  Investment  Co.,  1896,  A.C.  461.  In  a  winding-up,  capital  paid  in 
ftdvanoe  of  calls  and  arrears  of  interest  thereon  rank  for  payment  next  after  out- 
side debts  and  cx>st8  of  winding-up :  Exchange  Drapery  38  CD.  171 ;  Wakejield 
cfo.  Co.,  1892,  3  Ch.  165. 

26.  On  the  trial  or  hearing  of  any  action  for  the  recovery  of  any 
money  due  in  respect  of  any  call  it  shall  be  sufficient  to  prove  that  the 
name  of  the  member  sued  is  entered  in  the  register  of  members  of  the 
company  as  the  holder  or  one  of  the  holders  of  the  shares  in  respect  of 
which  such  debt  accrued;  that  the  resolution  making  the  call  is  duly 
recorded  in  the  minute  book,  and  that  notice  of  such  call  was  duly  given  to 
the  member  sued  in  pursuance  of  these  regulations ;  and  it  shall  not  be 
necessary  to  prove  the  appointment  or  qualification  of  the  directors  who 
made  such  call,  nor  any  other  matter  whatsoever;  and  proof  of  the 
matters  aforesaid  shall  be  conclusive  evidence  of  the  debt. 

See  Art.  16  of  Table  A  ;  LyeU  dc  Co.  v.  Harcourt,  5  Gaz.  532  ;  BottomUy's 
case,  16  CD.  681,  and  chapter  on  Directors  infra. 

Transfer  of  Shares. 

27.  The  instrument  of  transfer  of  any  share  in  the  company  shall 
be  signed  by  both  the  transferor  and  the  tranferee,  and  the  transferor  shall 
be  deemed  to  remain  the  holder  of  such  share  until  the  name  of  the 
transferee  is  entered  in  the  register  in  respect  thereof. 

See  Art.  29.  of  Table  A. 

28.  Shares  in  the  company  may  be  transferred  in  the  common  form 
or  in  the  following  form,  or  as  near  thereto  as  circumstances  will 
permit : — 

I,  A.B.,  of  ,  in  consideration  of  the  sum  of 

pounds  paid  to  me  by  CD.,  of  ,  do  hereby  transfer  to  the 

said  CD.  the  share  (or  shares)  numbered  standing  in  my  name  in 

the  books  of  "  The  Company,  Limited,"  to  hold  unto  the  said 

CD.,  his  executors,  administrators,  and  assigns,  subject  to  the  several 


Capital. 


68  THE  FOBMATION  AND 

The  Artiftles  of  Aaaoolatlon. 

Part  I.  conditions  on  which  I  held  the  same  at  the  time  of  the  execution  hereof ; 

Ohap.  8.        and  I,  the  said  CD.,  do  hereby  agree  to  take  the  said  share  (or  shares) 
subject  to  the  same  conditions. 

As  witness  our  hands  this  day  of 

Signed  by  the  said  A.B., 

in  the  presence  of  E.F.,  (occupation)  (residence). 

Signed  by  the  said  CD., 

in  the  presence  of  E.F.,  (occupation)  (residence). 

See  Art.  30  of  Table  A. 

29.    The  Company  may  decline  to  register  any  transfer  of  shares  by 
a  member  who  is  indebted  to  them. 
See  Art.  36  of  Table  A. 
The  next  form  is  preferable. 

The  directors  may  decline  to  register  any  transfer  or  to  permit  the 
transmission  of  shares  upon  which  the  company  has  a  lien,  and  in  the  case 
of  shares  not  fully  paid  up  may  decline  to  register  a  transfer  or  permit  a 
transmission  to  any  person  who,  in  their  opinion,  is  not  shown  to  be  a 
i-esponsible  person. 

See  Bentham  MilU  Spinning  Co.,  11  CD.  900. 

The  following  form,  very  often  adopted  in  private  companies,  will  preclude 
quotation  on  the  London  Stock  Exchange :  - 

The  directora  may  refuse  to  i*egister  any  tranfer  of  shares  upon  which 
the  company  has  a  lien  or  any  transfer  of  sliares  to  a  person  of  whom  they 
do  not  approve,  without  assigning  any  reason  for  such  refusal. 

80.  No  transfer  of  any  shares  in  re8i)ect  of  which  any  call  or  instal- 
ment shall  be  unpaid  shall  be  i-egistered. 

See  Sec.  35  of  1903. 

81.  A  fee  not  exceeding  two  shillings  and  sixpence  may  be  charged 
for  the  registration  of  each  transfer  or  transmission,  to  be  paid  if  required 
before  registration. 

Article  34  of  Table  A. 

82.  No  transfer  shall  be  made  to  any  infant  or  person  of  unsound 
mind. 

Article  31  of  Table  A. 

33.  Every  instrument  of  transfer  shall  be  left  at  the  office  of  the 
company  for  registration,  together  with  the  certificate  of  title  to  the  shares 
to  be  transferred,  and  the  applicant  for  transfer  shall  adduce  such  evidence 
as  the  directors  may  require  to  prove  the  title  of  the  transferor  or  his  right 
to  transfer  the  shares.  The  company  shall  retain  the  instrument  of 
transfer  in  all  cases  where  the  same  shall  be  registered. 

See  Arts.  32  and  33  of  Table  A. 

84.  The  transfer  books  (and  register  of  members)  'shall  be  closed 
during  the  fourteen  days  immediately  preceding  the  ordinary  general 
meeting  (or  during  such  time  as  the  directors  shall  think  fit,  not  exceeding 
thirty  days)  in  each  year. 

See  Art.  35  of  Table  A.,  and  Sec.  105  of  1903. 
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Transmission  of  Skai-es.  Part  I. 

86.    Upon  the  death  of  any  member  holding  shares   solely    the  ?! — !_ 

executors  or  administrators  of  such  deceased  member  shall  be  the  only 
persons  recognised  by  the  company  as  having  any  title  to  or  interest  in  his  Capital. 
shares,  and  upon  the  death  of  any  one  or  more  of  the  joint  registered 
holders  of  shares,  the  survivors  or  survivor  shall  be  the  only  persons 
recognised  by  the  company  as  having  any  title  to  or  interest  in  such 
shares. 

See  Art.  37  of  Table  A. 

86.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the 
death,  bankruptcy  or  insolvency  of  any  member  (herein  referred  to  as  a 
person  entitled  by  transmission)  shall,  within  three  months  of  becoming  so 
entitled,  produce  to  the  company  such  evidence  as  may  be  required  by  the 
directors  to  prove  his  title  and  declare  in  writing  his  election  either  to  be 
himself  registered  as  a  member  of  the  company  or  to  have  some  other 
person  named  by  him  as  the  transferee  of  such  share.  The  directors  shall 
not  be  bound  to  recognise  any  person  as  the  executor  or  administrator  of 
a  deceased  member  unless  he  shall  have  taken  out  probate  or  obtained 
letters  of  administration. 

See  Arts.  37  and  38  of  Table  A. 

87.  If  any  person  entitled  to  any  share  by  transmission  shall  give 
the  required  proof  of  his  title,  and  shall  declare  his  election  to  be 
himself  registered  as  a  member  of  the  company,  the  directors  may  forth- 
with place  his  name  upon  the  register  as  the  holder  of  the  said  share; 
and  if  such  person  as  aforesaid  shall  give  the  required  proof  and  nominate 
some  other  person  to  be  registered,  the  person  so  nominating  and  the 
person  so  nominated  shall  respectively  as  transferor  and  transferee 
execute  an  instrument  of  transfer,  and  the  name  of  the  transferee  may, 
if  the  directors  approve  of  such  person,  forthwith  be  placed  upon  the 
register  as  the  holder  of  the  said  share. 

See  Arts.  15  and  16  of  Table  A  of  1882. 

88.  Until  any  person  becoming  entitled  to  shares  by  transmission 
shall  have  complied  with  the  terms  of  Art.  86  hereof,  the  directors 
may  retain  any  dividend  or  bonus  declared  upon  such  sliares,  and  if 
such  person  so  becoming  entitled  shall  not  have  complied  with  the 
terms  of  Art.  86  hereof  for  a  period  exceeding  three  months  from  the 
time  of  so  becoming  entitled  the  directors  may  cause  to  be  served  on 
him  a  notice  requiring  him  to  comply  with  the  said  terms  within  a 
period  being  not  less  than  one  month  from  the  date  of  such  notice,  and 
stating  that  if  he  does  not  comply  with  the  requirements  of  the  said 
notice  the  shares  in  respect  of  which  such  notice  is  given  will  be  liable 
to  forfeiture ;  and  if  the  person  on  whom  such  notice  has  been  served 
shall  not  comply  with  the  requirements  thereof  within  the  time  named 
therein,  the  shares  in  respect  of  which  the  said  notice  was  given  shall  be 
liable  to  be  forfeited  by  a  resolution  of  the  directors  passed  at  any  time 
before  the  requirements  of  the  said  notice  shall  have  been  complied  with. 

It  is  submitted  that  nothing  in  these  Articles  conflicts  with  the  provisions  of 
See.  33  of  1903,  as  the  consent  of  the  directors  is  thereby  required,  and  it  is  not 
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Part  I.  unreasonable  that  the  directors  should  require  as  a  condition  of  such  consent  that 
Chap.  8«  ^0  provisions  of  these  Articles  be  complied  with.  The  important  part  of  Sec.  S3  is 
the  exemption  from  liability  of  persons  registered  thereunder  as  holders  of  shares. 

Capital.  ^®*    The  guardian  of  an  infant  member  (in  case  the  directors  elect 

to  treat  the  holding  of  shares  by  an  infant  as  valid)  or  the  committee 
of  a  lunatic  member  may,  upon  producing  to  the  directors  such  evidence 
of  his  position  as  may  be  required  by  the  directors,  be  placed  upon  the 
register  as  the  holder  of  the  shares  held  by  such  infant  or  lunatic,  as  the 
case  may  be. 

See  Art.  38  of  Table  A. 

M.  The  directors  shall  have  the  same  right  to  refuse  to  roister  the 
person  entitled  to  any  shares  by  reason  of  the  death,  bankruptcy,  insol- 
vency, lunacy,  or  infancy  of  any  member  or  his  nominee  as  if  he  were  the 
transferee  named  in  an  ordinary  transfer  presented  for  registration. 

See  Bentham  MiUs  Spinning  Co.,  11  CD.  900. 

Forfeiture  of  Shares, 

41.  If  any  member  shall  fail  to  pay  any  call  on  the  day  appointed 
for  payment  thereof,  the  directors  may  at  any  time  thereafter,  during  such 
time  as  the  call  remains  unpaid,  serve  a  notice  on  him  requiring  him  to 
pay  such  call,  together  with  interest  that  may  have  accrued,  and  any 
expenses  that  may  have  been  incurred  by  the  company  by  reason  of  such 
non-payment. 

For  the  purposes  of  Articles  41  to  46  inclusive,  "  call  *'  shall  include 
any  instalment  of  a  call  and  any  instalment  payable  by  the  terms  or  con- 
ditions of  application  or  allotment  of  any  share,  and  any  premium  at 
which  any  share  may  have  been  issued,  or  any  part  thereof  respectively, 
and  any  interest  thereon  respectively. 

See  Art  17  of  Table  A. 

42.  The  notice  shall  name  a  further  day,  not  being  less  than 

days  from  the  date  of  such  notice  on  or  before  which  such  call  and  all 
interest  and  expenses  that  have  accrued  or  have  been  incurred  by  the 
company  by  reason  of  such  non-payment  are  to  be  paid. 

It  shall  also  name  the  place  where  payment  is  to  be  made  [the  place 
so  named  being  either  the  roistered  office  of  the  company  or  some  other 
place  at  which  calls  of  the  company  are  usually  made  payable] .  The  notice 
shall  also  state  that  in  the  event  of  non-payment  at  or  before  the  time  and 
at  the  place  appointed,  the  shares  in  respect  of  which  such  call  was  made 
or  is  payable  will  be  liable  to  be  forfeited. 

See  Art.  18  of  Table  A. 

48.  If  the  reqisitions  of  any  such  notice  as  aforesaid  are  not  com- 
plied with,  any  share  in  respect  of  which  such  notice  has  been  given  may 
at  any  time  thereafter,  before  payment  of  all  calls,  interest  and  expenses 
due  in  respect  thereof  has  been  made,  be  forfeited  by  a  resolution  of  the 
directors  to  that  effect. 

Such  forfeiture  shall  include  all  dividends  declared  in  respect  of  the 
forfeited  shares  and  not  actually  paid  before  the  forfeiture. 

See  Art.  19  of  Table  A. 
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44.    Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  Part  L 
company,  and  may  be  sold,  re-allotted  or  otherwise  disposed  of  in  such  Oliap.  8. 
manner  as  the  directors  shall  think  fit ;  or  the  directors  may  at  any  time 
before  such  share  is  disposed  of  annul  the  forfeiture  upon  such  terms  or  Q„-j:4gi 
conditions  as  they  may  approve. 

See  Arts.  21  and  22  of  Table  A 

A  forfeited  share  sold  by  the  company  must  be  sold  on  terms  that  the  pur- 
chaser shall  be  liable  for  the  amount  unpaid  thereon  :  Raudt  Gold  dr.  v  New 
Balkis  <fr.,  71  L.J.  K.B.  346  ;  19  T.L.R.  215. 

46.  Any  member  whose  shares  have  been  forefeited  shall,  notwith- 
standing, be  liable  to  pay,  and  shall  forthwith  pay  to  the  Comi>any  all 
calls,  instalments,  interest  and  expenses  ow^ing  upon  or  in  respect  of  such 
shares  at  the  time  of  forfeiture  (together  with  interest  thereon  from  the 
date  of  forfeiture  at  the  rate  of  ten  pounds  \)ev  centum  per  annum  until  the 
date  of  payment. 

See  Art.  23  of  Table  A,  and  Stocken's  case,  3  Gh.  412. 

46.  On  the  forfeiture  of  any  share  the  directors  shall  cause  a  note  of 
such  forfeiture  and  the  date  thereof  to  be  entered  in  the  register,  and  shall 
cause  notice  of  such  forfeiture  and  the  date  thereof  to  be  given  to  the 
member  in  whose  name  it  stood  immediately  prior  to  the  forfeiture,  and 
shall  upon  the  disposal  of  any  forfeited  share  cause  a  note  of  the  manner 
and  date  of  such  disposal  to  be  similarly  entered. 

See  Art.  20  of  Table  A. 
See  Art.  60  mfra. 

Lien. 

47.  The  company  shall  have  a  first  and  paramount  lien  upon  all  the 
shares  registered  in  the  name  of  each  member,  whether  solely  or  jointly 
with  others,  for  all  debts,  obligations,  engagements,  and  liabilities  of  such 
member,  whether  absolute  or  contingent,  and  whether  solely  or  jointly 
with  any  other  person,  and  whether  payable  or  to  be  performed  or  dis- 
charged presently  or  infuturoj  to  or  with  the  company,  and  no  equitable 
interest  in  any  share  shall  be  created  except  upon  the  footing  and  condi- 
tion that  clause  14  hereof  is  to  have  full  effect,  and  such  lien  shall  extend 
to  all  dividends  and  bonuses  declared  in  respect  of  such  shares. 

The  registration  of  a  transfer  of  shares  on  which  the  company  has 
any  lien  shall,  unless  notice  to  the  contrary  shall  first  be  given  to  the 
transferee,  operate  as  a  waiver  of  such  lien. 

See  Art.  24  of  Table  A. 

If  quotation  on  the  London  Stook  Exchange  is  desired,  insert  in  the  2nd  line 
the  words  "not  fully  paid  up  **  after  *'  shares." 

46.  If  any  debt  due  by  a  member  to  the  company  be  not  paid  or  any 
engagement  or  obligation  as  aforesaid  not  satisfied  within  such  time  (not 
being  less  than  14  days)  as  the  directors  shall  specify  by  notice  in  writing 
to  such  member  requiring  him  to  pay  the  amount  due  to  the  company  or 
fulfil  his  obligation  or  engagement,  and  notifying  him  that  on  default  the 
shares  held  by  such  member  shall  be  liable  to  be  sold,  then  upon  such 
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Part  I.  default  for  the  period  mentioned  in  such  notice  the  directors  may  sell,  dis- 

Chap.  8.         pose  of,  or  re-allot  the  shares  without  further  notice  in  such  manner  and 
-     —   upon  such  terms  and  conditions  as  they  may  think  fit. 
See  Art.  25  of  Table  A. 


Capital. 


49.  Upon  any  sale  being  made  of  any  shares  to  satisfy  the  lien  of 
the  company  thereon,  the  proceeds  of  such  sale  shall  be  applied  first  in 
payment  of  all  costs  and  expenses  of  such  sale,  next  in  satisfaction  of  the 
debte  or  obligations  of  the  member  to  the  company,  and  the  residue  (if 
any)  shall  be  paid  to  the  member  or  as  he  may  direct. 

See  Art.  26  of  Table  A. 

60.  An  entry  in  the  minute  book  of  the  company  that  any  share  has 
been  forfeited  or  that  any  share  has  been  sold  or  disposed  of  to  satisfy  a 
lien  of  the  company  shall  be  conclusive  evidence  as  against  all  persons  en- 
title<i  to  such  share  that  the  said  share  was  regularly  forfeited  or  sold  or 
disposed  of,  and  such  entry  and  the  receipt  of  the  company  for  the  price  of 
such  share  shall  constitute  a  good  title  to  such  share,  and  the  name  of  the 
purchaser  shall  be  entered  in  the  register  as  a  member  of  the  company, 
and  he  shall  be  entitled  to  a  certificate  of  title  to  such  share,  and  there- 
upon he  shall  be  deemed  to  be  and  shall  be  the  holder  of  such  share  dis- 
charged from  all  calls  due  prior  to  such  purchase,  and  he  shall  not  be 
bound  to  see  to  the  application  of  the  purchase-money.  The  remedy  of 
the  former  holder  of  such  share  and  of  any  person  claiming  under  or 
through  him  shall  be  against  the  company  exclusively,  and  in  damages 
only. 

See  Arts.  27  and  28  of  Table  A. 

As  to  the  effect  of  the  woi-ds  "discharged  from  all  calls  due  prior  to  such 
purchase,"  see  Randt  Gold  dr.  Co.  v.  New  BalkU  dr.  Co.,  19,  T.L.B.,  216. 

Surrender  of  Shares. 

61.  The  directors  may  accept  from  any  member  a  surrender  of  his 
shares  or  any  part  thereof  upon  such  terms  as  may  be  agreed  upon 
l)etween  such  member  and  the  company. 

A  surrender  of  shares  which  has  the  effect  of  reducing  the  company's  capital 
can  be  supported  only  under  circumstances  which  would  have  justified  a  forfeiture 
of  the  shares  :  Bellerby  v.  Rowland  dr.  Co.,  1902,  2  Ch.  14. 

Share   Warrants  to  Bearer. 

62.  The  company  may,  in  respect  of  any  fully  paid-up  shares  or 
stock,  issue  under  its  common  seal  warrants  (hereinafter  called  **  share 
warrants  '*)  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  share 
or  shares  or  stock  therein  specified,  and  may  provide  by  coupons  or  other- 
wise for  the  payment  of  future  dividends  on  the  share  or  shares  or  stock 
included  in  such  warrant. 

53.  The  directors  may  determine  and  from  time  to  time  vary  the 
conditions  upon  which  share  warrants  shall  be  issued,  and  in  particular 
(a)  upon  which  a  new  share  warrant  or  coupon  shall  be  issued  in  the 
place  of  one  worn  out,  defaced,  lost,  or  destroyed;  (b)  upon  which  the 
bearer    of   a    share    warrant   shall   be  entitled  to  attend   and  vote  at 
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general  meetings;  (c)  upon  which  a  share  warrant  may  be  surrendered  Part  I. 

and  the  name  of   a  holder  entered  in  the  register  in  respect  of   the  Chap.  8. 

<)hare9  therein  specified.    Subject  to  such  conditions  and  to  these  Articles    ~ 

the  bearer  of  a  share  warrant  shall  be  a  member  of  the  company  to  the  c^jj:*-! 

full  extent.    The  holder  of  a  share  warrant  shall  hold  the  same  and  be 

rabject  to  the  conditions  for  the  time  being  in  force  whether  made  before 

or  after  the  issue  of  such  warrant. 

Alterations  of  Capital. 
Conversion  of  Paid-up  Shares  into  Stock. 

64.  The  directors  may,  with  the  sanction  of  the  company  previously 
given  in  general  meeting,  convert  any  paid-up  shares  into  stock. 

See  Art.  39  of  Table  A. 

65.  When  any  shares  have  been  converted  into  stock,  the  several 
holders  of  such  stock  may  thenceforth  transfer  their  respective  interests 
therein  or  any  part  of  such  interests  in  the  same  manner  and  subject  to 
the  same  regulations  as  those  which  apply  to  the  transfer  of  shares  in  the 
capital  of  the  company,  or  as  near  thereto  as  circumstances  will  admit. 
But  the  directors  may  from  time  to  time  if  they  think  fit,  hx  the  minimum 
amount  of  stock  transferable  or  forbid  transfers  of  fractional  parts  of  a 
pound,  with  power  to  waive  compliance  with  such  rules  in  any  particular 
case  or  under  such  circumstances  as  they  may  think  fit. 

See  Art.  40  of  Table  A. 

60.  The  several  holders  of  stock  shall  be  entitled  to  participate  in 
the  dividends  and  profits  of  the  company  according  to  the  amoimt  of  their 
respective  interests  in  such  stock  ;  and  such  interests  shall,  in  proportion 
to  the  amount  thereof,  confer  on  the  holders  thereof  respectively  the  same 
privileges  and  advantages  for  the  purpose  of  voting  at  meetings  of  the 
company  and  for  other  purposes  as  would  have  been  conferred  by  shares 
of  equal  amount  in  the  capital  of  the  company,  but  so  that  none  of  such 
privileges  or  advantages  except  the  participation  in  the  dividends  and 
profits  of  the  company  shall  be  conferred  by  any  such  aliquot  part  of  con- 
edidated  stock  as  would  not  if  existing  in  shares  have  conferred  such 
privileges  and  advantages,  and  so  that  all  preferences  and  priorities  of 
any  portion  of  the  capital  shall  be  preserved  as  if  no  conversion  had  taken 
place. 

See  Art.  41  of  Table  A. 

Increaae  of  Capital. 

67.  The  directors  may,  with  the  sanction  of  a  special  resolution  of 
the  company  previously  given  in  general  meeting,  increase  its  capital  by 
the  issue  of  new  shares ;  such  aggregate  increase  to  be  of  such  amount  and 
to  be  divided  into  shares  of  such  respective  amounts  as  the  company  in 
general  meeting  directs,  or,  if  no  direction  is  given,  as  the  directors  think 
expedient. 

See  Art  42  of  Table  A. 

If  it  is  desired  that  the  power  to  increase  capital  should  be  exercised  by 
the  directors  wiihout  reference  to  the  general  body  of  shareholders,  or  that  the 
shareholders  should  express  their  sanction  by  ordinary  resolution,  omit  the  words 


Capital. 
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Part  I.  '*  with  the  sanction  of  a  special  resolution  of  the  company  previously  given  in 

Chap.  8.         general  meeting,''  and  the  words  after  "amounts"  to  '*  given"   inclusive,  or 

substitute  the  word  "ordinary  "  for  "special "  in  the  first  line,  as  the  case  may 

require. 

58.  The  new  shares  shall  be  issued  uix)n  such  terms  and  conditions, 
and  divided  into  such  classes,  and  with  such  rights,  priorities,  privileges, 
or  limitations  respectively  as  to  dividends,  profits,  liability  to  calls,  dis- 
tribution of  assets,  voting  power  or  otherwise  as  the  company  in  general 
meeting  shall  have  directed,  or,  if  no  direction  shall  have  been  given,  as 
the  directors  shall  determine. 

See  Art.  43  of  Table  A. 

It  was  held  in  Atidreics  v.  The  Gas  Meter  Co.,,  1897, 1  Ch.361,  that  a  company, 
unless  expressly  or  impliedly  prohibited  by  its  Memorandum,  may  issue  preference 
shares  on  altering  its  Articles  (if  necessary)  by  special  resolution. 

69.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by 
the  meeting  that  sanctions  the  increase  of  capital,  all  new  shares  shall  be 
offered  to  the  members  in  proportion  to  the  existing  shares  held  by  them, 
and  such  offer  shall  be  made  by  note  specifying  the  number  of  shares  to 
which  the  member  is  entitled  and  limiting  a  time  within  which  the  offer, 
if  not  accepted,  will  be  deemed  to  be  declined ;  and  after  the  expiration  of 
such  time,  or  on  the  receipt  of  an  intimation  from  the  member  to  whom 
such  notice  is  given  that  he  declines  to  accept  the  shares  offered,  the 
directors  may  dispose  of  the  same  in  such  manner  as  they  think  most 
beneficial  to  the  company. 

See  Art.  44  of  Table  A. 

If  the  power  to  increase  capital  is  left  to  the  directors,  substitute  for  the  words 
"subject"  to  "capital"  inclusive  at  the  beginning  of  the  clause  the  words  "If 
the  directors  shall  so  determine."  "Member"  includes  the  representatives  of  a 
deceased  member  whose  name  is  still  on  the  register :  James  v.  Buena  Ventura  dtc,^ 
1896,  1  Ch.  456. 

60.  Any  capital  raised  by  the  creation  of  new  shares  shall  (unless 
otherwise  provided  by  the  conditions  of  issue)  be  considered  as  part  of 
the  original  capital,  and  accordingly  shall  be  subject  to  the  provisions  of 
the  company's  Articles  of  Association  for  the  time  being  with  reference  to 
calls  and  the  forfeiture  of  shares  on  non-payment  of  instalments  or  calls, 
transfer  and  transmission  of  shares,  lien,  conversion  into  stock,  or  other- 
wise, in  the  same  manner  as  if  it  had  been  part  of  the  original  capital. 

See  Art.  45  of  Table  A. 

Reduction  of  Capital, 

01.  The  company  may  from  time  to  time  by  special  resolution 
reduce  its  capital  in  any  manner  allowed  by  law. 

See  Art.  46  of  Table  A,  and  chapter  on  Memorandum  of  Association  (Capital), 
p.  33  supra. 

Consolidation  and  Subdivision  of  Shares,  &e, 
62.    The  company  may  consolidate  or  subdivide  its  shares  or  any  of 
them,  convert  its  paid-up  shares  into  stock,  and  again  re-convert  its  stock 
into  paid-np  shares  of  any  denomination  as  allowed  by  law. 
See  Sec.  46  of  Table  A. 
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68.    Upon  the  sub-division  of  any  share  into  two  or  more  shares  of  Part  I. 
Ie98  amount,  the  holder  of  any  one  or  more  of  such  resulting  shares  may  Chap.  8. 
be  given  a  right,  preference,  privilege,  or  priority  as  to  dividends,  profits, 
di;itribution  of  assets,  voting  power  or  otherwise  over  the  holder  of  the   p    ..  , 
other  or  others  of  such  resulting  shares  ;  but  no  preference  or  priority 
8ha11  thereby  be  given  over  or  in  regard  to  the  holder  of  any  other  share 
<»r  shares. 

Modification  of  Rights. 

64.  Whenever  the  capital  is  divided  into  shares  of  various  classes, 
all  or  any  of  the  rights  and  privileges  of  the  holders  of  shares  of  each  class 
may  be  varied,  mo<lified,  annulled  or  cancelled  by  any  arrangement  which 
is  sanctioned  on  the  one  hand  by  a  8i>ecial  resolution  of  the  holders  of  the 
s^hares  of  such  class,  and  on  the  other  hand  by  a  like  resolution  of  the 
holders  of  the  remaining  shares  of  the  company,  each  such  resolution  being 
jkadsed  at  a  seimrate  meeting  of  the  members  entitled  to  vote  thereat. 
Meetings  of  the  holders  of  a  class  of  shares  shall  be  subject  as  far  as 
li«is4*ible  to  the  same  rules  and  provisions  as  the  meetings  of  the  company, 
but  so  that  a  quorum  at  any  meeting  of  the  holders  of  the  shares  of  a  class 
shall  be  members  holding  or  representing  by  proxy  three-fourths  of  the 
.«>bare8  of  such  class  for  the  time  being  issued. 

This  clause  cannot  operate  where  the  rights  of  shareholders  are  fixed  by  the 
MeniorHndam  excepting  in  accordance  therewith.  The  requii*ed  quorum  must  be 
present  at  any  adjourned  meeting  :  Hemans  v.  HotchkUsy  dtc,^  1899,  1  Ch.  115. 

Borrovrin^  Poivers. 

66.  The  directora  may  from  time  to  time  and  without  negativing  Borrowing 
any  implied  power  to  borrow,  raise  or  borrow  money  for  the  purposes  of  powers, 
the  company,  and  may  secure  the  repayment  of  the  same  by  mortgage  or 
charge  upon  the  whole  or  any  part  of  the  assets  or  property  of  the  com- 
|i8uiy  (present  or  future),  including  its  uncalled  or  unissued  capital,  upon 
such  terms  and  conditions  as  to  the  directors  may  seem  expedient  [and 
the  directors  may  authorise  the  mortgagee  or  any  trustee  therefor  or  for 
debenture-holders  to  make  calls  on  members  in  respect  of  uncalled 
capital,  and  the  provisions  in  these  Articles  as  to  calls  shall  apply  mutatis 
mutandisj  and  the  authority  so  conferred  may  be  exerciseable  con- 
ditionally, unconditionally  or  contingently,  and  to  the  exclusion  of  the 
directors'  powers  or  otherwise,  and  shall  be  assignable  if  expressed  so  to 
be],  and  the  directors  may  issue  bonds,  debentures  or  debenture  stock, 
either  charged  upon  the  whole  or  any  part  of  the  assets  and  property  of 
the  company  as  aforesaid  or  not  so  charged,  but  so  that  the  whole  amount 
so  borrowed  or  raised  and  outstanding  at  any  one  time  shall  not,  without 
the  sanction  of  a  general  meeting,  exceed  the  amount  of  the  share  capital 
of  the  company  issued  or  agreed  to  be  issued  {or,  shall  not  exceed  the 
share  capital  of  the  company  for  the  time  being  subscribed  and  uncalled, 
or  shall  not  exceed  £  ).  Nevertheless,  no  lender  or  other  person  dealing 
with  the  company  shall  be  concerned  to  see  that  this  limit  is  observed. 

See  Art.  101  of  Table  A. 

The  clause  giving  power  to  confer  authority  to  make  calls,  in  brackets  [  ] ,  may 
be  omitted. 
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66.  Every  debenture  or  security  for  securing  the  payment  of  money 
issued  by  the  company  may  be  so  framed  that  the  moneys  thereby  secured 
shall  be  assignable  free  from  any  equities  between  the  company  and  the 
person  to  whom  the  same  may  be  issued. 

Article  102  of  Table  A. 

67.  Any  debentures,  debenture  stock,  bonds  or  other  securities  may 
be  issued  at  a  discount  premium  or  otherwise,  and  with  any  special  privi- 
leges as  to  redemption,  surrender,  drawings,  allotment  of  shares,  attending 
and  voting  at  general  meetings  of  the  company,  appointment  of  directors 
or  otherwise. 

68.  The  directors  shall  cause  a  proper  register  of  all  mortgages  and 
charges  affecting  the  property  of  the  company  to  be  kept  in  the  manner 
pro\ided  by  The  Companies  Act,  1903. 

This  Article  is  merely  a  reminder ;  see  chapter  on  Borrowing  Powers  infra, 

69.  If  the  directors,  or  any  of  them,  or  any  officer,  servant,  or  agent 
of  the  company,  or  any  other  person  in  the  interests  of  the  company,  shall 
become  personally  liable,  either  absolutely  or  contingently,  for  the  pay- 
ment of  any  sum  primarily  due  from  the  company,  the  directors  may 
execute  or  cause  to  be  executed  any  mortgage,  charge,  or  security  over  or 
affecting  the  whole  or  any  part  of  the  assets  of  the  company,  by  way  of 
indemnity,  to  secure  the  persons  or  person  so  becoming  liable  as  aforesaid 
from  any  loss  in  respect  of  such  liability. 

Cteneral  Meetings. 

70.  The  first  general  n>eeting,  called  the  statutory  meeting,  shall  be 
held  at  such  time,  being  not  less  than  one  month  nor  more  than  three 
months  from  the  date  at  which  the  company  is  entitled  to  commence 
business,  and  at  such  place  as  the  directors  may  determine. 

See  Art.  47  of  Table  A ;  and  see  Sec.  87  et  seq.  of  1903,  and  chapter  on 
Meetings  infra, 

71.  Subsequent  general  meetings  shall  be  held  once  at  least  in  each 
subsequent  year,  at  such  time  and  place  as  may  be  prescribed  by  the  com- 
pany in  general  meeting,  and  if  no  other  time  or  place  is  prescribed,  a 
general  meeting  shall  be  held  in  the  month  of  in  every 
year,  at  such  place  as  may  be  determined  by  the  directors. 

See  Art.  48  of  Table  A,  and  Sec.  88  of  1903. 

72.  The  first  general  meeting  held  in  pursuance  of  Sec.  87  of  The 
Companies  Act,  1903,  shall  be  called  ^*  the  statutory  meeting " ;  the 
general  meeting  to  be  held  in  the  month  of  in  each  year  shall 
be  called  "the  ordinary  meeting.''  All  other  general  meetings  shall  be 
called  **  extraordinary." 

See  Art.  49  of  Table  A. 

78.  The  directors  may,  whenever  they  think  fit,  convene  an  extra- 
ordinary general  meeting  of  the  company. 

Sec.  89  of  1908  now  provides  for  meetings  to  be  called  on  the  requisition  of 
shareholders  (cf.  Arts.  60,  51,  and  52  of  Table  A,  and  see  Sec.  90  of  1 
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74.    In  the  case  of  an  extraordinary  meeting  called  in  pursuance  of  a  Part  I. 

miui8iti«)n  under  Sec.  87  of  The  Companies  Act,  1903,  the  notice  convening  Chap.  8. 
the  meeting  shall  state  the  objects  which  are  mentioned  in  the  requisition, 

and,  unless  such  meeting  is  called  by  the  directors,  no  business  other  than  Qg„gj«i 

that  expressed  in  the  requisition,  and  of  which  notice  has  been  given,  meetings, 
shall  be  transacted. 

76.  Seven  days'  notice  at  the  least,  specifying  the  place,  the 
<lay,  and  the  hour  of  meeting,  and  in  case  of  special  business  the 
general  nature  of  such  business  shall  be  given  to  the  members  in 
manner  hereinafter  mentioned,  or  in  such  other  manner  (if  any)  as  may 
be  prescribed  by  the  company  in  general  meeting;  but  the  non-receipt 
of  sucli  notice  by  any  member,  or  the  accidental  omission  to  give  such 
notice  to  any  member,  shall  not  invalidate  the  proceedings  at  any 
general  meeting. 

See  Art.  53  of  Table  A. 

76.  The  accidental  omission  to  give,  or  the  non-receipt  of  any  such 
notice  to  or  by  any  of  the  members,  shall  not  invalidate  any  resolution 
passed  at  the  meeting  to  which  such  notice  related. 

See  Art.  54  of  Table  A. 

77.  Where  it  is  proposed  to  pass  a  special  resolution  the  two 
meetings  may  be  convened  by  one  notice,  and  such  notice  shall  not 
l)e  invalid  or  ineffectual  by  reason  of  the  second  meeting  being  convened 
contingently  on  the  resolution  being  passed  at  the  first  meeting  by  the 
necessary  majority. 

See  Alexander  v.  Simptum,  43  CD.  139. 

78.  The  business  of  an  ordinary  meeting  shall  be  to  receive  and  con- 
sider the  accounts,  balance-sheets,  and  the  reports  of  the  directors  and 
aaditors ;  to  elect  directors  and  other  officers  in  the  place  of  those  retiring ; 
to  fill  vacancies ;  to  elect  auditors,  and  to  decide  on  the  recommendation 
of  the  directors  as  regards  dividends,  and  to  transact  any  other  business 
which  by  these  Articles  ought  to  be  transacted  at  an  ordinary  meeting. 
All  other  business  transacted  at  an  ordinary  meeting  and  all  business 
transacted  at  an  extraordinary  meeting  shall  be  deemed  special. 

See  Art.  55  of  Table  A. 

Proceedings  at  General  Meetings, 

79.  No  business  shall  be  transacted  at  any  general  meeting,  except 
tlie  declaration  of  a  dividend,  unless  a  quorum  of  members  is  present  at 
the  time  when  the  meeting  proceeds  to  business ;  and  such  quorum  shall 
lie  ascertained  as  foUoWs,  that  is  to  say — 

(1)  If  the  persons  who  hold  shares  in  the  company  at  the  time  of 
the  meeting  do  not  exceed  ten  in  number,  the  quorum  shall  be  five ; 

(2)  If  they  exceed  ten,  there  shall  be  added  to  the  above  quorum 
one  for  every  Ave  additional  meml>ers  up  to  fifty,  and  one  for  every  ten 
a'Iditional  members  after  fifty ; 
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Part  I.  (3)  With  this  limitation,  that  no  quorum  shall  in  any  case  exceed 

Chap.  3.        twenty. 

~  See  Art.  37  of  Table  A  of  1882. 

Q^        .  NMiere  there  are  say  fourteen  shareholders  only,  the  quorum  under  this 

meetings.  clause  will  be  the  same  as  if  there  were  only  ten  shareholders  and  so  on. 

The  following  alternative  clause  may  be  preferred : — 

(Three)  me  miners  perwmally  present  shall  be  a  quorum  for  a  general 
meeting  for  the  choice  of  a  chairman,  the  declaration  of  a  dividend,  and 
the  adjournment  of  the  meeting.  For  all  other  purposes  the  quorum  of 
a  general  meeting  shall  Ije  members  personally  present  not  being  fewer 
than  <five)  in  number,  and  holding  or  representing  by  proxy  not  less  than 
(one-tenth)  part  of  the  issued  capital  of  the  company. 

See  Art.  56  of  Table  A. 

80l  If  within  half-an>hour  from  the  time  appointed  for  the  meeting 
a  quorum  is  not  present,  the  meeting,  if  convened  upon  the  requisition 
of  members,  ^hall  l)e  dL<sH^»lved.  In  any  other  case  it  shall  stand  adjourned 
to  the  i^me  <lay  in  the  next  week,  at  the  same  time  and  place,  and  if  at 
such  adjiHirutxi  mei^^ting  a  quorum  is  not  pre^!ent,  it  shall  be  adjourned 
Wm*'  rfiV. 

See  Art.  o^^  of  Table  A. 

Instead  of  the  provisioo  for  an  adjoomment  tine  die^  it  may  be  provided  that 
the  members  present  at  the  adjoomed  maeting  shall  be  deemed  to  be  a  quorum, 
and  may  transact  any  bosincss  as  if  they  eoostituted  a  full  quorum. 

M.  Tht^  chairman  lif  anyi  f»f  the  board  of  directors  shall  l>e  entitled 
to  pfvsi«le  as  chairman  at  every  general  meeting  of  the  company.  If 
there  W  no  such  oK:&irman.  ^^r  if  at  any  meeting  he  is  not  present  within 
fifttvn  minuter  after  the  lime  appointed  for  holding  the  meeting,  the 
memlvr^  prvs^nt  sKili  ch.>*«e  ••ne  of  the  directors  present  to  be  chair- 
man, ami  if  n«>  direct«>r  ^Ka!'.  K-  prv^s^nt  and  willing  to  take  the  chair, 
tin*  nieml^rs  i^v^s^nt  >hji:l  ch.»*?e  «^.>me  one  *A  their  number  to  be 
c!. airman. 

S^  Art.  57  »rf  T*iC*  A. 

Ul  Th^  chairtL^c  m;ay.  with  the  o-r.^^i^t  •»!  the  meeting,  adjourn 
any  uiivli:;ac  fr  :u  tiiae  ;c-  lizie  ai>i  fnxn  pjce  t«»  place,  bat  no  business 
:^haU  U*  tran<;*oted  at  aiiy  a^i;^  <uTs«>i  E!_-?^tEsg  «»cber  thjuD  the  business  left 
unti:;:>h*\i  at  the  n»t:r^  fr*-ci  whi«:h  tbe  a^ij-imnunent  took  place. 

Sf*  An.  •':2  .^  TaS*  A. 

93..  At  ar.>  i?t~rrkl  =i-er:ir^  rv^ry  .^-sesti-  n  «hall  be  decided  in  the 
first  tustarw  by  *  >c.  «  ;c  hin.i5,  a=»i-  ^iziles?  a  p»4l  is  demanded  by  at 
leci<t  ?>Tv^  rivtr,.Srrs.  a  *rv.i-:*::.  -  >y  ^^  c^-airti-an  that  aresidution  has 
K^  V,  %-*rr^\».  ,-r  ^-yi— >^*  >v  i  I'n'-x'-^  3:^^  r::y.  -<  '...•st.  or  m»t  carried  by 
a  >vir',vv,\A)r  -  A-*  r':i,  Ar>t  ar  ^'rrnr  i  .  ir.*;  r*vrt  in  the  bmik  of  pro- 
v>*>\iv\cso<  t:  <•  v\.-  yn-T  ^-^:  S*  sHL^'L^rz.:  rTJir-^v  -jf  the  fact  without 
|yvvs«  ,*i  t>v  n;::v..v?  c  rc^.  i vc^  c  .<  lite  r  «e*  rrofiieii  in  favour  of  or 
>VA.vx;  >;^'^  *x^,  -,,  .-  ;;.  .*^  ^.,4^  I  ^^  r^z-LAliiy  '<  v-te*  the  chairman 
vV  ^  \  Vth  ^.\:  A  s  .*  c  **4'»i*  AT.-  a:  ijt  r»  c".  r^v^  a  casting  vote  in 
v;,^'  ;  .V  ;x^  t*  >  \.'C<:  ,v  \vci>  :.-  w  * x-c.  *t  z,i.}  \^  t  - t::le»i  a-  a  member. 
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84.    A  poll  may  be  demanded  by  three  or  more  members,  and  if  Part  I. 
demanded  on  the  question  of  the  election  of  a  chairman  or  the  adjourn-  Chap.  8. 
ment  of  the  meeting,  it  shall  be  taken  at  once ;  in  any  other  case  it  shall 
be  taken  at  such  time  and  in  such  manner  as  the  chairman  directs,  and  Qg^g^j^j 
the  result  of  such  poll  shall  be  deemed  to  be  the  resolution  of  the  company  meetings, 
in  general  meeting. 

See  AitB.  61  and  63  of  Table  A. 

86.  Any  business  other  than  that  upon  which  a  poll  has  been 
demanded  may  be  proceeded  with  pending  the  taking  of  the  poll. 

See  Art.  64  of  Table  A. 

Votes  of  Members, 

88.  Upon  a  poll  every  member  shall  have  one  vote  for  every  share 
np  to  ten  held  by  him.  He  shall  have  an  additional  vote  for  every  five 
shares  beyond  the  first  ten  shares  up  to  one  hundred,  and  an  additional 
vote  for  every-  ten  shares  beyond  the  first  hundred  shares.  No  member 
ehall  be  entitled  to  vote  in  respect  of  any  share  on  which  there  is  any 
payment  in  arrear. 

See  Art.  65  of  Table  A. 

A  clause  giving  each  member  one  vote  in  i-espect  of  every  share  held  by  him 
renders  it  useless  for  members  to  transfer  their  votes  to  nominees  to  increase  their 
voting  powers ;  see  Moffatt  v.  Farquhar^  7  CD.  591 

Sometimes  holders  of  preference  shares  are  expressly  disentitled  to  attend 
meetings  or  to  vote  in  respect  of  the  preference  shares  held  by  them.  On  the  other 
hand,  they  are  sometimes  given  special  privileges  as  to  voting  power.  The  fol- 
lowing claase,  from  Mr.  Ck)re  Browne's  Company  Precedents,  3rd  ed.,  p.  213, 
illQBkrates  the  principles  on  which  preference  shareholders'  rights  of  voting  may,  in 
a  proper  case,  be  reasonably  curtailed : — 

The  holders  of  preference  shares  shall  not  be  entitled  to  any  vote  in  respect  of 
the  shares  held  by  them,  except  upon  the  matters  foUowing:— (a)  The  issue  of 
debentures  or  debenture  stock  ;  (b)  Any  question  directly  affecting  the  rights  of  the 
holders  of  preference  shares ;  or,  (c)  The  winding-up  of  the  company  or  any  question 
tfiaing  in  such  winding  up.  Provided  always  that  the  restriction  upon  the  right  of 
hdders  of  preference  shares  to  vote  hereinbefore  contained  shall  not  take  effect  at 
unj  time  where  the  preferential  dividend  hereinafter  mentioned  or  any  part  thereof, 
ihall  remain  unpaid  after  the  date  fixed  for  the  payment  thereof,  {or  after  three 
months  from  the  expiration  of  any  financial  year  of  the  company). 

87.  If  any  member  is  a  lunatic  or  idiot,  he  may  vote  by  his  com- 
mittee, or  legal  curator,  and  any  person  entitled  under  the  transmission 
clauses  in  these  Articles  to  transfer  any  shares,  may  attend  any  meeting 
and  vote  in  respect  thereof  as  if  he  were  the  registered  holder  of  such 
shares  provided  he  shall  have  satisfied  the  directors  before  such  meeting 
of  his  right  to  transfer  such  shares. 

See  Art.  66  of  Table  A. 

88.  If  two  or  more  persons  are  jointly  entitled  to  a  share  or  shares, 
any  one  of  such  persons  may  vote  in  respect  thereof,  but  if  more  than  one 
of  such  persons  shall  be  present  at  any  meeting,  the  member  whose  name 
stands  first  on  the  register  of  members  (or  in  priority  to  the  other  or  others 
80  present)  as  one  of  the  holders  of  such  share  or  shares,  and  no  other 
shall  be  entitled  to  vote  in  respect  of  the  same.    Where  there  are  two  or 
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Part  I.  more  persons^  entitled  to  transfer  shares  under  the  transmission  clauses  of 

Ohap.  8.         these  Articles,  they  shall  be  deemed  for  the  purposes  hereof  to  be  joint 
holders  of  such  shares,  and  the  right  of  one  of  them  to  vote  shall  be 
^         J  determined  by  the  order  in  which  their  names  appear  in  the  prolxite  or 

meetings.  other  document  evidencing  their  title. 

See  Art.  67  of  Table  A. 

89.  No  member  shall  be  entitled  to  be  present  or  vote  at  any  general 
meeting  unless  all  calls,  instalments,  or  other  moneys  due  from  him  in 
respect  of  his  shares  have  been  paid,  and  no  member  shall  Ix;  entitled  to 
vote  in  respect  of  any  share  that  he  has  acquired  by  transfer  at  any  meet- 
ing held  after  the  expiration  of  three  months  from  the  registration  of  the 
company,  unlens  he  has  been  possessed  of  the  share  in  respect  of  which  he 
claims  to  vote  for  at  least  three  months  previously  to  the  time  of  holding 
the  meeting  at  which  he  proposes  to  vote. 

See  Art.  73  of  Table  A. 

90.  Votes  may  be  given  either  p<*rsonally  or  by  proxy,  but  on  a 
vote  by  show  of  hands  hands  only  shall  be  counted. 

See  Art.  68  of  Table  A. 

91.  The  instrument  appointing  a  proxy  shall  be  in  writing  under 
the  hand  of  the  appointor  or  of  his  attorney,  or  if  such  appointor  is  a  cor- 
poration^ under  its  common  seal,  and  shall  be  attested  by  at  least  one 
witness.  No  person  shall  be  appointed  a  proxy  who  is  not  a  member  of 
the  company  and  qualified  to  vote,  but  a  corporation  being  a  member  of 
the  company  may  appoint  as  its  proxy  a  person  not  a  member  of  the  com- 
pany. 

See  Art.  69  of  Table  A. 

92.  The  instrument  appointing  a  proxy  shall  be  deposite<l  at  the 
registered  oflSce  of  the  company  not  less  than  forty-eight  hours  l)efore  the 
time  for  holding  the  meeting  or  adjourned  meeting  at  which  the  person 
named  in  such  instrument  proposes  to  vote ;  but  no  instrument  appf>inting 
a  proxy  shall  be  valid  after  the  expiration  of  twelve  months  from  the  date 
of  its  execution. 

See  Art.  70  of  Table  A. 

98.  Any  instrument  appointing  a  proxy  shall,  as  nearly  as  circum- 
stances will  admit,  be  in  the  following  form  :— 

"The  Company,  Limited." 

I,  ,  of  ,  in  the  county  of 

being  a  member  of  **  The  Company,  Limited,**  and  entitled  to 

vote  (or  votes),  hereby  appoint  ,  of  ,  or 

failing  him,  ,  of  ,  as  my  proxy,  to  vote  for  me  and 

on  my  behalf  at  the  statutory  (ordinary  or  extraordinary,  as  the  case  may 
be)  general  meeting  of  the  company,  to  be  held  on  the  day  of 

and  at  any  adjournment  thereof,  {or  at  any  meeting  of  the  company  that 
may  be  held  within  twelve  months  from  the  date  hereof). 

As  witness  my  hand  this  day  of 

Signed  by  the  said 
in  the  presence  of  CD.,  (occupation)  (residence) 

See  Art.  72  of  Table  A. 
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M.    A  vote  given  in  accordance  with  the  terms  of  an  instrument  of  Fart  I. 
proxy  shall  be  valid  notwithstanding  the  previous  death  of  the  principal  Chap.  3. 
or  the  revocation  of  the  proxy,  or  the  transfer  of  the  share  in  respect  of 
which  Uie  vote  is  given,  provided  no  intimation  in  writing  of  the  death,  Q^neral 
revocation,  or  transfer  shall  have  been  received  at  the  registered  office  of  meetings. 
the  company  before  the  meeting. 

See  Art.  71  of  Table  A. 

96.  No  vote  shall  be  given  in  respect  of  the  shares  included  in  any 
share  warrant  except  by  the  person  for  the  time  being  holding  such 
warrant  voting  personally. 

Direotops. 

96.    The  number  of  tlie  directors  and  the  names  of  tlie  first  directors  Directors. 
shall  be  determined  by  tlie  subscribers  to  the  Memorandum  of  Association. 

Se^  Arts.  74  and  75  of  Table  A,  and  note  to  next  clause,  and  p.  16  supra ^ 
par.  1. 

Tlie  directors  appointed  by  the  subscribers  to  the  Memorandum  of 
Association  shall  continue  to  hold  office  until  the  (first)  ordinary  meeting 
of  the  company,  which  shall  be  held  after  the  statutory  meeting,  if  the 
statutory  meeting  shall  confirm  such  appointment,  which  it  is  hereby 
authorised  to  do. 

Difficalties  may  arise  if  directors  are  named  in  and  appointed  by  the  Articles. 
It  seems  that  compliance  with  Sec.  70  of  1903  is  a  condition  precedent  to  tlieir  valid 
appointment.  In  view  of  the  difficulties  created  by  that  section  it  is  better,  perhaps, 
lo  leave  their  appointment  to  the  signatories  of  the  Memorandum.  In  any  case 
where  it  is  in  the  interests  of  the  company  that  certain  persons  should  be  first 
directors  and  continue  to  hold  office  after  the  statutory  meeting,  the  desired  result 
may  be  attained  by  selecting  the  signatories  of  the  Memomndum  and  inserting  the 
above  clause  in  the  Articles. 

©7.  Until  directors  are  appointed,  the  seven  peraons  whose  names 
are  first  signed  to  the  Memorandum  of  Association  shall  be  the  directors  of 
the  company. 

See  Seo.  69  of  1903,  and  Art.  74  of  Table  A. 

Where  the  first  directors  are  appointed  by  the  Articles  a  clause  in  the  following 
form  is  usually  inserted  :  - 

The  following  persons  shall  be  the  first  directors  of  the  company : — 
(Names  and  descriptions  of  the  first  directors)  and  they  shall  continue  to 
hold  office  until  [the  first  ordinai'y  meeting  of  the  company  which  shall  be 
held  after  the  statutory  meeting] . 

See  Sec.  87  (6)  of  1903. 

M.  If  the  members  present  at  the  statutory  meeting  shall  not 
confirm  the  appointment  of  the  directors  (if  any)  appointed  by  the 
Bobecribers  of  the  Memorandum  of  Association,  they  may  elect  the 
directors  of  the  company;  but  if  the  members  shall  not  at  the  statu- 
tory meeting  elect  or  confirm  the  appointment  of  directors,  then  the 
seven  persons  whose  names  are  first  signed   to  the  Memorandum  of 
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Part  I.  Association,  or  the  persons  appointed  b}'  them,  as  the  case  may  \ye. 
Chap.  8.  shall  continue  to  liold  office  until  director  are  duly  elected  by  the 
members  of  the  company. 

Directors.  M.    The  number  of  tlie  directors  shall  not  be  more  than  (seven)  nor 

less  than  (three). 

See  Art.  75  of  Table  A. 

Qualijinition. 

100.  The  (lualification  of  a  director  shall  be  the  holding  of  shares  (ur 
stock)  of  tlie  company  of  the  nominal  amount  of  £  .A  tir^t 
director  may  act  before  acquiring  his  qualification,  but  shall  in  any  case 
acquire  the  same  within  (two  months)  from  liis  appointment,  and  unle^f? 
he  shall  do  so  he  shall  be  deemed  to  have  agreed  to  take  the  said  shares 
(or  stock)  from  the  company,  and  the  same  shall  be  allotted  to  him 
accordingly. 

See  Sees.  70  and  71  of  1903. 

The  holding  of  share  warrantu  to  bearer  is  not  a  qualification  (Sec.  60  of 
1903).  The  above  '-qualification'*  clause  is  in  the  form  approved  by  the  com- 
mittee of  the  London  Stock  Exchange  before  the  passing  of  the  £.  Act  of  190O. 
Sees.  2  and  3  of  that  Act  con-espond  to  Sees.  70  and  71  of  the  N.Z.  Act  of  1903. 
These  provisions,  it  is  conceived,  do  not  render  the  form  of  the  above  clause  now 
inapplicable,  as  first  directors  are  not  necessarily  appointed  by  the  Articles,  nor 
does  every  new  company  issue  a  prospectus. 

See  Sec.  71  (1)  of  1903,  and  Hoffg  v.  Pope,  2  Gaz.  349. 

RevuDie  ration. 

101.  The  future  remuneration  of  the  directors,  and  their  remunera- 
tion for  services  performtnl  previously  to  the  first  general  meeting,  shall 
be  determined  by  the  company  in  general  meeting. 

See  Art.  78  of  Table  A 

Where  the  amount  of  remuneration  is  prescribed  by  the  Articles  the  following 
forms  may  be  used  or  such  modification  thereof  as  circumstances  may  require  : — 

The  directors'  remuneration  shall  be  the  sum  of  £  j^er  annum, 

which  sum  shall  be  divided  among  them  in  such  proportion  and  in  such 
manner  as  they  shall  determine,  or  in  default  of  determination  equally. 

Each  director  shall  receive  the  sum  of  guineas  for  each  meeting 

of  the  board  of  directors  that  he  shall  attend. 

This  clause  is  not  satisfactory,  as  it  often  happens  that  directors  render 
valuable  services  outside  the  board  room. 

The  following  may  be  added  to  any  of  the  foregoing : — 

A  resolution  of  the  majority  of  the  directors  to  forego  or  postpone  the 
receipt  of  the  whole  or  any  part  of  their  remuneration  shall  bind  all  the 
directors,  and  their  remuneration  shall  be  abated  or  posti^med  accordingly. 

PoiverH  of  Directors. 

102.  The  business  of  the  company  shall  be  managed  by  the  direc- 
tors, who  may  pay  all  expenses  incidental  to  forming  and  registering 
the  company,  and  may  exercise  all  such  powers  of  the  company  as  are  not 


Directors. 
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by  The  Companies  Act,  1903,  or  any  Act  amending  the  same,  or  by  these  Part  I. 
Articles  required  to  be  exercised  by  the  company  in  general   meeting,  Ohap.  8. 

t^ubject,  nevertheless,  to  any  regulations  of  these  Articles,  to  the  provisions  

of  the  Companies  Act,  and  to  such  regulations  being  not  inconsistent 
with  the  aforesaid  regulations  or  provisions  as  may  be  prescribed  by  the 
company  in  general  meeting,  but  no  regulation  made  by  the  company  in 
general  meeting  shall  invalidate  any  prior  act  of  the  directors  which  would 
have  been  valid  if  such  regulation  had  not  been  made. 
See  Art.  99  of  Table  A. 

108.  Without  prejudice  to  the  general  powers  conferred  by  the  last 
preceding  clause,  or  to  any  of  the  powers  by  these  Articles,  or  by  law 
conferred  upon  the  directors,  it  is  hereby  declared  that  the  directors  shall 
have  the  following  powers,  viz. : — 

(a)  To  take  such  steps  as  they  may  think  fit  to  can*y  into  effect  the 
agreement  referred  to  in  clause  1  of  the  Memorandum  of  Association. 

(b)  To  pay  all  the  preliminary  expenses  incurred  in  or  about  or 
incidental  to  the  formation,  promotion,  registration,  and  establishment  of 
the  company  and  the  procuring  its  capital  to  be  subscribed. 

(c)  To  purchase  or  otherwise  acquire  on  behalf  of  the  company  any 
property,  riglits,  privileges,  or  things  which  tlie  company  is  empowered  to 
purchase  or  acquire  at  such  price  and  on  such  terms  and  conditions  as 
the  directors  may  think  fit. 

(d)  To  pay  for  any  property,  rights,  privileges,  and  things,  and  any 
pen'ices  rendered  to  the  company  or  preliminary  to  its  registration  as 
aforesaid,  either  wholly  or  partly  in  cash,  shares,  wholly  or  partly  paid 
up,  bonds,  debentures,  or  other  securities  of  the  company  in  the  same 
manner  and  with  the  same  powers  as  if  the  directors  were  exercising  the 
company's  powers  of  borrowing,  and  were  giving  security  in  pursuance 
thereof. 

(e)  To  make,  issue,  and  give  mortgages,  liens,  or  charges  over  the 
assets  and  property  of  the  company,  present  or  future,  or  any  part  thereof 
respectively,  including  its  uncalled  or  unsubscribed  capital,  for  any  pur- 
pose for  which  the  company  might  so  do,  and  to  make  and  issue  deben- 
tures or  debenture  stock,  whether  secured  by  a  mortgage  or  trust  deed  or 
containing  a  charge  upon  the  whole  or  any  part  of  the  assets  and  property 
of  the  company  as  aforesaid  or  not. 

(f)  To  appoint  and,  at  their  discretion,  remove  or  suspend  any 
managers,  secretaries,  officers,  clerks,  agents,  or  servants,  and  to  direct 
and  control  them,  and  to  determine  their  |x>wers  and  duties,  and  fix  and 
pay  their  remuneration. 

(g)  To  accept  surrenders  of  shares  or  stock  from  members,  whether 
by  way  of  compromise  in  any  dispute  or  in  accordance  with  the  rights  of 
any  member  or  for  the  benefit  of  the  company,  on  such  terms  and  condi- 
tions as  may  be  agreed. 

See  note  to  Art.  61  nupra. 

(h)  To  enter  into  any  negotiations,  agreements,  or  contracts,  pre- 
liminary, conditional,  or  final,  which  the  company  is  empowered  to  enter 
into,  and  to  give  effect  to,  modify,  vary,  or  rescind  the  same. 
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Part  I.  (i)  To  appoint  agents  and  attorneys  for  the  company  in  New  Zealand 

Ohap.  8.         and  in  the  United  Kingdom,  and  in  any  of  the  other  colonies,  or  in  any 

foreign  countrj',  with  such  powers  (including  the  power  to  sub-delegate) 

Direotora  *®  ™*^  ^  thought  fit,  and  to  provide,  if  necessary,  for  the  management  of 

the  affairs  of  the  company  outside  the  colony  of  New  Zealand  by  any  other 

company  or  corporation  or  any  firm  or  person. 

(j)  To  enter  into  any  agreement  with  any  company,  firm  or  person 
ciirrying  on  any  business,  for  mutual  concessions,  or  for  any  joint  workini? 
or  combination,  or  for  any  pooling  of  business  or  profits  that  may  seem 
desirable,  and  to  carry  the  same  into  effect. 

(k)  To  give,  award,  or  allow  any  bonus,  pension,  gratuity,  or  com- 
pensation to  any  employee  of  the  company  or  his  widow  or  children  that 
may  appear  to  the  directors  just  or  proper,  whether  such  employee,  his 
widow  or  children,  have  or  have  not  a  legal  claim  upon  the  company ;  and 
to  give  to  any  officer,  servant,  agent,  or  other  person  acting  on  behalf  or 
for  the  benefit  of  the  companj',  whether  in  the  employ  of  the  company  or 
not,  a  commission  on  or  share  of  tlie  profits  of  any  particular  business  or 
transaction,  or  any  bonus  or  a  share  in  the  general  profits  of  the  company, 
and  any  such  bonus,  pension,  gratuity,  c()mi)ensation,  commission,  or 
share  of  profits  shall  be  treated  as  part  of  the  working  expenses  of  the 
company,  an<l  may  be  paid  in  cash,  or  by  shares  partly  or  fully  paid,  or 
debentures. 

(1)  To  coninienre  and  carry  on  or  defend,  and  to  abandon  and  com- 
promise any  legal  proct^edings  whatsoever  by  or  against  the  company  or 
its  officers  or  otherwise  concerning  the  affaii*s  of  the  company,  including 
proceedings  in  bankruptcy  on  l)ehalf  of  the  company,  or  to  refer  Any 
claims  or  demands  by  or  against  the  company  to  arbitration,  and  to 
observe  and  perform  the  awards,  and  to  accept  compositions  from  or  to 
compound  with  or  give  time  to  any  debtor  or  contributory  owing  money 
or  alleged  to  owe  money  to  the  company. 

(m)  To  give  receipts,  releases,  and  discharges  on  behalf  of  the 
company. 

(n)  To  invest  and  deal  with  any  of  the  moneys  of  the  company  not 
immediately  required  for  the  purposes  of  its  business  or  objects,  in 
advances  upon  such  shares  and  securities,  or  in  the  purchase  of  such 
shares  and  properties,  and  in  such  manner  as  they  may  think  fit  (but  sr> 
that  no  moneys  of  the  company  shall  be  applied  in  the  purchase  of  or  by 
way  of  loan  upon  its  own  shares),  and  from  time  to  time  to  vary  any  such 
investment  or  investments,  or  realise  the  amount  invest€*d  therein. 

(o)  To  give  indemnities  to  any  director  or  other  pei*son  whether  a 
memljer  of  the  company  or  not  who  has  undertaken  or  is  about  to  under- 
take any  liability  on  behalf  of  or  for  the  benefit  of  the  company,  and  to 
secure  sucii  director  or  other  person  against  loss  by  giving  him  a  mortgage 
or  charge  upon  tlie  whole  or  any  of  the  assets  or  property  of  the  company, 
present  or  future,  by  way  of  security ;  and  any  such  mortgage  or  charge 
may  contain  a  ix)wer  of  sale,  and  such  other  powers,  covenants,  and 
provisions  as  may  be  agreed  upon. 

(p)  To  appoint  any  person  or  persons,  company  or  corporation,  to 
acquire,  accept,  and  hold  in  trust  for  the  company  any  property  or  assets 
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of  the  company  or  in  which  it  may  be  interested,  or  may  desire  to  acquire  Part  I. 
or  control,  and  for  any  other  purposes,  and  to  execute  and  do  all  such  Chap.  3. 
deeds  and  things  as  may  be  requisite  in  relation  to  any  such  trust  and  to 
provide  for  the  remuneration  of  such  trustee  or  trustees.  Dir«ctors 

See  Art.  100  of  Table  A. 

Disqualification  of   Directors. 
104.    The  office  of  a  director  shall,  ipso  facto j  be  vacated — 

(1)  If  he  accepts  or  holds  any  other  office  or  place  of  profit  under  the 
company  (except  that  of  managing  director). 

(2)  If  he  becomes  bankrupt  or  insolvent  or  compounds  with  his 
creditors  or  suspends  payment. 

(3)  If  he  become  of  unsound  mind  or  be  found  a  lunatic. 

(4)  If  he  Ik'  c<mvicted  of  an  indictable  offence. 

(5)  If  lie  cea.<*e8  to  hold  the  necessary  qualification  in  shares  or  stock 
or  does  not  acquire  the  same  within  two  months  after  election  or  appoint- 
ment. 

Two  nioutlis  is  the  period  fixed  by  Sec.  71  of  1903  if  the  regulations  do  not 
fix  a  shorter  period. 

(6)  If  he  absents  himself  from  the  meetings  of  directors  for  a  period 
of  three  months  or  if  he  does  not  attend  at  least  one  half  of  the  meetings 
of  directors  held  in  each  year  without  special  leave  of  absence  from  the 
other  directors. 

As  to  voluntary  and  iuvoluntaiy  absence,  see  In  re  I^oudou  and  Northern 
Bank,  17  T.L  R.  188. 

(7)  If  he  shall  give  the  company  notice  in  writing  that  he  resigns  his 
oflSce. 

(8)  If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract 
with  the  company  or  work  done  for  the  company ;  but  no  director  shall 
vacate  his  office  by  reason  of  his  being  a  member  of  any  company  which 
has  entered  into  contracts  with  or  has  done  any  work  for  the  company  of 
which  he  is  a  director.  Nevertheless,  he  shall  not  vote  in  respect  of  such 
contract  or  work,  and  if  he  shall  so  vote  his  vote  shall  not  be  counted. 

(9)  If  he  is  requested  in  writing  by  all  his  co-directors  to  resign. 
This  paragraph  is  not  usual. 

If  it  is  desired  to  give  directors  the  power  of  dealing  with  the  company  the 
following  clause  may  be  adopted  :  — 

A  director  shall  not  be  disqualified  by  his  office  from  entering  into 
contracts,  arrangements,  or  dealings  with  the  company,  either  as  vendor, 
purchaser,  or  otherwise,  nor  shall  any  contract,  arrangement,  or  dealing 
with  the  company  be  avoided  by  reason  of  the  fact  that  any  director  in 
interested  therein,  nor  shall  a  director  be  liable  to  account  to  the  company 
for  any  profit  arising  out  of  any  contract,  arrangement,  or  dealing  with 
the  company  by  reason  of  such  director  being  a  party  to  or  interested  in 
or  deriving  profit  from  any  such  contract,  arrangement,  or  dealing,  and 
being  at  the  same  time  a  director  of  the  company  and  in  a  fiduciary 
relation  thereto:  Provided  that  such  director  discloses  to  a  meeting  of 


Directors. 
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Part  I.  directors  his  interest  in  such  contract,  arrangement,  or  dealing  at  or  before 

Chap.  8.  the  time  when  the  same  is  determined  upon,  or,  if  his  interest  is  sub- 
sequently acquired,  provided  that  he  on  the  first  occasion  possible  discloses 
to  a  meeting  of  directors  the  fact  that  he  has  acquired  such  interest.  But 
no  director  shall  [except  in  respect  of  the  contract  referred  to  in  Art.  8 
hereof  or  any  matter  arising  thereout]  vote  as  a  director  in  regard  to  any 
contract,  arrangement,  or  dealing  in  which  he  is  interested  or  upon  any 
matter  arising  thereout,  or  if  he  shall  do  so  his  vote  shall  not  be  counted. 
See  Arte.  77  and  79  of  Table  A. 

105.  The  continuing  directors  may  act  notwithstanding  any  vacancy 
in  their  body  [but  if  their  number  falls  below  the  minimum  fixed  by  Art. 
09  hereof,  the  directors  shall  not,  except  for  the  purpose  of  filling 
vacancies,  act  so  long  as  their  number  is  below  such  minimum]. 

See  Art.  80  of  Table  A. 

Rotation  of  Directors. 

106,  At  the  ordinary  meeting  to  be  held  next  after  the  statutory 
meeting  the  whole  of  the  directors  shall  retire  from  oflSce ;  and  at  the 
ordinary  meeting  in  every  subsequent  year  one-third  of  the  directors  for 
the  time  being,  or  if  their  number  is  not  a  multiple  of  three,  then  the 
number  nearest  to  one-third  shall  retire  from  office.  A  retiring  director 
shall  hold  office  until  the  dissolution  of  the  meeting  at  which  his  successor 
is  elected. 

See  Art.  81  of  Table  A. 

The  following  form  is  alao  usual  : — 

At  the  ordinary  meeting  in  the  year  190  ,  and  at  the  ordinary 
meeting  in  every  subsequent  year,  one-third  of  the  directors  for  the  time 
being,  or  if  their  number  is  not  a  multiple  of  three,  then  the  number 
nearest  to  one-third  shall  retire  from  office. 

107.  The  one-third  or  other  nearest  number  to  retire  during  the  first 
and  second  years  ensuing  on  the  statutory  meeting  of  the  company  shall, 
unless  the  directors  agree  among  themselves,  be  determined  by  lot.  In 
every  subsequent  year  the  one-third  or  other  nearest  number  who  have 
been  longest  in  office  shall  retire. 

See  Art.  82  of  Table  A. 

The  following  form  is  also  usual :  - 

The  one-third  or  other  nearest  number  to  retire  in  the  years  190 
and  190  shall,  unless  the  directors  i^ree  among  themselves,  be  deter- 
mined by  lot.  In  every  subsequent  year  the  one-third  or  other  nearest 
number  who  have  been  longest  in  office  shall  retire.  And  upon  all  occa- 
sions where  several  directors  have  been  in  office  an  equal  length  of  time, 
and  some  or  one  only  of  such  directors  ought  to  retire,  the  directors  or 
director  to  retire  shall,  in  default  of  agreement,  be  determined  by  lot.  For 
the  purposes  of  retirement  by  rotation,  a  director's  term  of  office  shall  be 
computed  from  his  most  recent  election  or  appointment. 

lOSl  A  retiring  director  shall  be  eligible  for  re-appointment  or  re- 
election. 

See  Art.  83  of  Table  A. 
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109.  The  company  at  the  general  meeting  at  which  any  directors  Part  I. 
retire  in  manner  aforesaid  shall  fill  up  the  vacated  offices,  and  any  other  Chap.  8. 
offices  which  may  then  be  vacated,  by  electing  the  necessary  number  of 
persons,  unlesfl  the  company  shall  determine  to  reduce  the  number  of  DireQ^Qjg 
directors. 

See  Art.  84  of  Table  A. 

110.  If  at  any  meeting  at  which  an  election  of  directors  ought  to 
take  place  the  places  of  the  vacating  directoi-s  are  not  filled  up,  the 
me<'ting  shall  stand  adjourned  till  the  same  day  in  the  next  week  at  the 
same  time  and  place;  and  if  at  such  adjourned  meeting  the  places  of  the 
vacating  directors  are  not  filled  up  the  vacating  directors,  or  such  of  them 
as  have  not  had  their  places  filled  up,  shall  (if  willing)  continue  in  office 
until  the  ordinary  meeting  in  next  year,  and  so  on  from  time  to  time  until 
their  places  are  filled  up. 

See  Art.  85  of  Table  A. 

111.  The  company  may  from  time  to  time  in  general  meeting  fix 
the  number  of  directors  within  the  limits  prescribed  by  Art.  09  hereof, 
and  may  from  time  to  time,  within  such  limits,  increase  or  r(»duce  the 
number  of  directors,  and  may  also  determine  in  what  rotation  such 
increased  or  rtnluced  number  is  to  go  out  of  office.  The  number  of 
directors  in  office  at  the  statutory  meeting  of  the  company  shall  continue 
to  be  the  due  number  until  otherwise  determined. 

See  Art.  86  of  Table  A. 

112.  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be 
filled  up  by  the  directors,  but  any  person  so  chosen  shall  retain  his  office 
so  long  only  as  the  vacating  director  would  have  retained  the  same  if  no 
vacancy  had  occurred. 

See  Art.  87  of  Table  A. 

118.  The  company  in  general  meeting  may,  by  a  special  resolution, 
remove  any  director  before  the  expiration  of  his  period  of  office,  and  may, 
by  an  ordinary  resolution,  appoint  another  person  in  his  stead.  The 
person  so  appointed  shall  hold  office  during  such  time  only  as  the  director 
in  who*«e  place  he  is  appointed  would  have  held  the  same  if  he  had  not 
been  removed. 

See  Art.  87  of  Table  A. 

114.  No  person  other  than  a  retiring  director  shall  be  eligible  for 
election  unless  seven  days*  previous  notice  in  writing  shall  have  been 
given  to  the  company  of  the  intention  of  some  member  to  propose  such 
person,  or  unless  the  directors  by  resolution  recommend  such  person  for 
election,  or  unless  the  general  meeting  unanimously  waives  such  notice  or 
recommendation . 

See  Art.  88  of  Table  A. 

Managing  Director, 

116.    Mr.  shall  be  managing  director  of  the  company, 

and  his  appointment  shall  date  from  the  day  on  which  the  company 
is  entitled  to  commence  business,  and  shall  be  for  five  years ;  and  such 
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Part  I.  itpix)intinent  shall  continue  from  the  end  of  the  said  five  years  unless 

Chap»  3.        and  until  determined  by  six  months'  previous  notice  in  writing  being 

given  to  him  by  the  directors.      His  remunei-ation  shall  be  a  salary  of 

Directors.  ^'"^  »  >'**«•• 

This  article  does  not  constitute  a  contract  between  the  company  and  the 
managing  director,  and  he  cannot  compel  the  company  to  give  effect  to  it :  Eley 
V.  Positire  Co.,  1  Ex  D.  20,  88  ;  lirowiu  v.  La  Trinulad,  37  CD.  1.  But  if  the 
directors  recognise  his  position  and  he  continues  to  act,  the  Article  will  be  evidence 
of  the  terms  of  his  engagement :  Uaiioi'  eaxe,  1892,  2  Ch.  168 ;  SalUhunj  Janets^* 
case,  1894,  3  Ch.  356. 

The  above  form  is  applicable  where  a  company  takes  over  a  business  and  the 
former  proprietor  continues  to  manage. 

Where  it  is  desired  to  give  the  director  power  to  select  and  appoint  a 
managing  director  at  a  salary  the  following  form  is  suitable  : — 

The  directors  may  from  time  to  time  appoint  one  or  more  of  their 
body  (or  any  other  person)  to  be  a  managing  director  or  managing  direc- 
tors of  the  company,  either  for  a  fixed  term  or  otherwise,  and  may  fix  his 
or  their  remuneration  either  by  way  of  salary  or  commission,  or  by  givini^ 
a  right  to  participation  in  the  profits  of  the  company,  or  by  a  combination 
of  two  or  more  of  these  i nodes,  and  the  directors  may  from  time  to  time 
remove  or  dismiss  any  managing  director  or  directors  and  appoint  another 
or  others  in  his  or  their  place  or  places.  Any  managing  director  if  dis- 
missed or  removed  by  resolution  of  the  directors  shall  have  no  right  or 
claim  to  continue  in  office,  and  his  only  remedy  against  the  company  (if 
any)  shall  be  in  damages. 

116.  A  managing  director  shall  not,  while  he  continues  to  hold 
that  office,  be  liable  to  retire  by  rotation,  and  he  shall  not  be  taken 
into  account  in  determining  the  rotation  in  which  the  other  directors 
shall  retire  (except  for  the  purpose  of  fixing  the  number  to  retire  in 
each  year),  but  he  shall,  subject  to  the  provisions  of  any  contract 
between  him  and  the  company,  be  subject  to  the  same  provisions 
as  regards  resignation,  removal  and  disqualification  as  the  other 
directors  of  the  company,  and  if  he  shall  cease  to  hold  the  ofllice 
of  director  from  any  cause  he  shall  ipso  facto  immediately  cease  to 
be  a  managing  director. 

117.  The  directors  may  from  time  to  time  entrust  to  and  confer 
upon  the  managing  director  or  managing  directors  such  of  the  powers  of 
the  directors  exercisable  under  the  Articles  as  they  think  fit,  and  with 
and  subject  to  such  limitations  and  restrictions  as  to  time  and  mode  of 
exercise  or  otherwise  as  they  may  think  expedient,  and  the  directors  may 
at  any  time  withdraw,  revoke,  or  vary  the  powers  so  conferred  or  any  of 
them.  But  the  directors  shall  not  have  authority  to  confer  upon  any 
managing  director  or  directors  the  power  to  make  calls,  forfeit  shares, 
borrow  money,  or  issue  debentures. 

Persons  dealing  with  a  company  and  acting  in  good  faith  are  entitled  to 
assume  that  a  managing  director  has  all  the  power  he  purports  to  exercise  if  they 
are  powers  which  under  the  Articles  may  be  conferred  upon  him :  IH^fferstaff  v. 
ItouatVs  Wharj\  Ltd,,  1890,  2  Ch.  93. 
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118.    The  qualification  of  a  managing  director  shall  be  the  same  as  Part   I. 
that  of  a  director.    Every  managing  director,  wliether  he  be  an  ordinary  Chap.  8. 

director  or  not,   may  attend  meetings    of    the    board    (or  shall  attend 

meetings  of  directors  whenever  required  by  them  to  do  so),  but,  unless  he 
be  an  ordinary  director,  lie  shall  not  have  a  vote  upon  any  tiuestion. 


Directors. 


I^ral  Management, 

119.  The  directors  may  from  time  to  time  provide  for  the  manage- 
ment of  the  company's  affairs  in  (or  at  any  place  outside  of 
New  Zealand  or  abroad)  in  such  manner  as  they  shall  think  fit,  and, 
without  prejudice  to  the  fort»going  general  power,  they  may  in  particular 
do  so  either  by  the  establishmeut  of  a  local  board  or  agency,  or  by  tlie 
appointment  of  an  attorney  or  attorneys,  or  by  the  api)ointment  of  a 
managing  director  or  directors,  or  by  delegating  any  of  their  powers  to 
any  other  company  or  t*)  any  firm,  corporation,  or  person,  and,  in  case  of 
establishing  a  local  board  or  agency  or  appointing  a  managing  director  or 
directors,  may  appt^int  and  remove  the  members  of  such  board  or  agency 
or  such  managing  director  or  directors,  and  in  any  case  may  fix  and  pay 
the  remuneration  of  the  board  or  agency,  managing  director  or  directors, 
company,  firm,  person,  or  attorney  or  attorneys;  and  the  directors  may 
execute  under  tlie  common  seal  of  the  company  any  power  or  powers  of 
attorney  authorising  the  persons  named  therein,  or  any  firm  or  fluctuating 
body  of  persons  thereby  specified  to  exercise  within  the  locality  thereby 
specified  all  or  any  of  the  ix)wei*8  of  directors,  with  power  to  sub-delegate, 
and  with  power  (if  so  expressed)  for  some  or  one  of  the  persons  so  named 
or  specified  to  act  without  the  other  or  others  of  such  persons ;  and  the 
directors  may  in  like  manner  delegate  to  any  corporation  all  or  any  of 
their  powers,  so  that  the  same  may  be  t^xercised  by  the  directors,  mana- 
gers, or  officers  of  such  corporation  as  if  they  were  named  as  the  attorneys 
of  this  company. 

Proceedings  of  Directors. 

190.  The  directors  may  meet  together  for  the  dcsimtch  of  business, 
adjourn,  and  otherwise  regulate  their  meetings  as  they  think  fit,  and 
determine  the  quorum  necessary  for  the  transaction  of  business.  Until 
otherwise  determined  two  shall  be  a  quorum.  Questions  arising  at  any 
meeting  shall  be  decided  by  a  majority  of  votes.  In  case  of  an  equality  of 
votes  the  chairman  shall  have  a  second  or  casting  vote.  A  director  may 
at  any  time,  and  the  secretary  upon  the  request  of  a  director  shall, 
fiummon  a  meeting  of  the  directors.  It  shall  not  be  necessary  to  give 
notice  of  a  meeting  to  a  director  who  is  not  within  the  colony  of  New 
Zealand. 

See  Arts.  89,  90,  uid  91  of  Table  A. 

A  director  who  is  disqualified  cannot  be  counted  in  a  quorum;  see  York 
TnwucayM  y.  WiUoict,  8  Q.B.D.  686  ;  but  see  Art.  128  iii/ra. 

Although  a  quorum  may  in  fact  be  present,  if  they  have  not  been  duly  sum- 
mooed  they  do  not  form  a  properly  constituted  meeting  capable  of  transacting 
baoDess :  Homer  District  dtc.  Co.,  39  CD.  646. 

181.  The  directors  may  elect  a  chairman  of  their  meetings  and 
determine  the  period  for  which  he  is  to  hold  office;   but  if  no  such 
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Part  I.  chairman  is  elected,  or  if  at  any  meeting  the  chairman  ia  not  present 

Ohap.  3.        at  the  time  appointed  for  holding  the  same,  the  directors  present  shall 

choose  some  one  of  their  number  to  be  chairman  of  such  meeting. 
Directors.  See  Art.  93  of  Table  A. 

122.  A  resolution  in  writing  signed  by  all  the  directors  shall  be  as 
valid  and  effectual  as  if  it  had  been  passed  at  a  meeting  of  directors  duly 
called  and  constituted. 

See  Art.  92  of  Table  A. 

128.  A  meeting  of  the  directors  for  the  time  being  at  which '  a 
quorum  is  present  shall  be  competent  to  exercise  all  the  authorities, 
powers  and  discretions  by  or  under  the  Memorandum  or  Articles  of 
Association  of  the  company  for  the  time  being  vested  in  or  exercisable  by 
the  directors  generally. 

See  Art.  94  of  Table  A. 

Committee  of  Directors. 

124.  The  directors  may  delegate  any  of  their  powers  to  committees, 
consisting  of  such  member  or  members  of  their  body  as  they  think  fit. 
Any  committee  so  fornied  shall,  in  the  exercise  of  the  powers  so  delegated, 
conform  to  any  regulations  that  may  be  imposed  on  them  by  the  directors. 

See  Art.  95  of  Table  A. 

A  committee  may  validly  consist  of  one  director  only :  Taurine  Co,,  25  CD.  118. 

Delegation  of  powers  by  directors  does  not  suspend  their  authority  to  act  in 
regard  to  the  matter  delegated  :  Huth  v.  Clarke,  25  Q.B.D.  391. 

126.  A  committee  may  elect  a  chairman  of  their  meetings.  If  no 
such  chairman  is  elected,  or  if  he  is  not  present  at  the  time  appointed  for 
holding  the  same,  the  members  present  shall  choose  one  of  their  number 
to  be  chairman  of  such  meeting. 

126.  A  committee  may  meet  and  adjourn  as  they  think  proper. 
Questions  arising  at  any  meeting  shall  be  determined  by  a  majority  of 
votes  of  the  members  present,  and  in  case  of  an  equality  of  votes  the 
chairman  shall  have  a  second  or  casting  vote. 

See  Art.  96  of  Table  A. 

127.  The  regulations  herein  contained  for  the  meetings  and  pro- 
ceedings and  quorum  of  directors  shall,  so  far  as  not  altered  by  any 
regulations  made  by  the  directors,  apply  also  to  the  meetings  and  pro- 
ceedings of  any  committee  consisting  of  two  or  more  members  [and  of  the 
local  board  of  advice] . 

See  Art.  96  of  Table  A. 

128.  All  acts  done  by  any  meeting  of  the  directors,  or  by  a  com- 
mittee of  directors,  or  by  any  person  acting  as  a  director,  shall,  notwith- 
standing that  it  may  be  afterwards  discovered  that  there  was  some  defect 
in  the  appointment  of  any  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disqualified  or  not  qualified  be  as  valid 
as  if  every  such  person  had  been  duly  appointed  and  was  qualified  to  be  a 
director. 

See  Art.  97  of  Table  A,  and  Brituh  Asbestos  Co.  v.  Boyd,  1903,  2  Ch.  439 
Dawson  v.  African  d-c.  Co.,  1898,  1  Ch.  6. 
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129.    The  directors  may  awai*d  special  remuneration  out  of  the  funds  Part  I. 
of  the  company,  either  by  a  fixed  sum  or  percentage  of  profits  or  other-  Chap.  8. 
wise,  to  any  director  rendering  any  special  service  in  going  or  residing 
abroad  or  otherwise  for  any  of  the  purposes  of  or  in  the  interests  of  the 
coraijany,  or  undertaking  any  work  additional  to  that  usually  required  of 
directors  of  a  comi>any  similar  to  this. 

Minutes. 

180.  The  directors  simll  cause  miimtes  of  all  resolutions  and  pro-   Minutes, 
cttnlings  of  all  meetings  of  the  company  and  of  the  directoi*s  to  be  duly 
entere<i  in  books  to  be  from  time  to  time  provided  for  the  purpose ;  and  in 
liarticular  sliall  cause  to  be  recorded  in  such  miimtes — 

(a)  The  names  of  the  directors  present  at  each  meeting  of  the 
directors. 

(b)  All  resolutions  of  the  directors  and  of  any  meeting  of  the  company. 

(c)  All  appointments  of  officers  of  the  company. 

(d)  All  cheques,  bills,  notes,  debentures,  mortgi^es,  and  charges 
authorwed  to  be  drawn,  accepted,  made,  given,  or  executed,  and 
all  instruments  whereof  the  sealing  is  authorised. 

Similar  minutes  shall  be  duly  made  and  entered  of  all  resolutions  and 
proceedings  of  any  committee,  and  any  such  minutes  of  any  meeting  of 
the  company  or  of  the  directors  or  of  any  committee  if  purporting  to  be 
signed  by  the  chairman  of  such  meeting  or  of  the  next  succeeding  meeting 
shall  be  receivable  in  all  Courts,  and  by  any  person  authorised  to  take 
evidence,  as  prima  facie  evidence  of  the  matters  stated  in  such  minutes. 
See  Sec.  154  of  190.S. 

SolioitoPB. 

181.  Messrs.  shall  be  the  solicitors  of  the  company.    Solioitors. 
See  Note  to  Art.  116. 

Seoretapy. 

182.  Mr.  shall  be  the  first  secretary  of  the  company.       Secretary. 

The  Seal. 

188.  The  directors  shall  forthwith  procure  a  common  seal  to  be  The  seal, 
made  for  the  company,  and  shall,  as  soon  as  the  same  is  received,  provide 
for  the  safe  custody  thereof.  The  seal  shall  never  be  affixed  to  any  docu- 
ment except  by  the  authority  of  the  l)oard  of  directors,  or  of  a  committee 
of  directora  previously  given,  and  in  the  presence  of  at  least  two  directors, 
who  shall  affix  their  signature  to  every  document  so  sealed,  and  every 
such  instrument  shall  be  countereigned  by  the  secretary  or  some  person 
appointed  by  the  directoi-s.  The  directors  shall  have  power  from  time 
t4)  time  to  destroy  the  company's  seal,  and  substitute  a  new  seal  in  lieu 
thereof. 

See  Art.  lOo  of  Table  A. 
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Chap.  3. 

134.    The  directors  may,  with    the  flanction  of    the  company  in 

general  meeting,  declare  a  dividend  to  be  paid  to  the  members  in  pro- 
portion to  their  shares. 

See  Art.  106  of  Table  A. 

Under  this  clause  a  dividend  will  be  paid  in  proportion  to  the  nominal  value 
of  the  shares,  and  not  in  proportion  to  the  amount  paid  up  thereon  :  Oakbank  Oil 
Co.  v.  Crum,  8  A.C.  66. 

The  following  clause  provides  for  division  of  profits  on  a  different  basis  : — 

Subject  to  the  rights  of  the  holders  of  any  shares  entitled  to  any 
priority,  preference,  or  privilege,  the  net  profits  of  the  company  shall  be 
divisible  among  the  members  in  proportion  to  the  amount  paid  up  on 
their  shares. 

While  it  may  be  just  to  consider,  in  the  division  of  profits,  the  unequal 
amounts  paid  up  on  various  issues  of  shares,  the  liability  of  shareholders  to  con- 
tribute what  is  unpaid  ought  not  to  be  overlooked.  A  clause  in  the  following  form 
meets  both  considerations  : — 

Subject  to  the  rights  of  the  holders  of  any  shares  entitled  to  any 
priority,  preference,  or  privilege,  the  net  profits  of  the  company  shall  be 
divisible  as  follows : — First,  in  a  payment  to  members  at  the  rate  of  £ 
per  cent.,  computed  on  the  amount  paid  up  on  each  (ordinary)  share,  and 
the  balance  of  the  net  profits  shall  be  paid  to  members  in  proportion  to 
the  (ordinary)  shares  held  by  them. 

136.  The  directors  shall  lay  before  the  company  in  general  meeting 
a  recommendation  as  to  the  amount  which  they  consider  ought  to  be  paid 
by  way  of  dividend,  and  the  company  shall  declare  the  amount  to 
be  so  paid,  but  the  amount  so  to  be  divided  shall  not  exceed  the  amount 
recommended  by  the  directors. 

See  Art.  108  of  Table  A. 

136.  The  directors  may  from  time  to  time  pay  to  the  members  such 
interim  dividends  as  appear  to  the  directors  to  be  justified  by  the  profits 
and  position  of  the  company. 

137.  No  dividend  shall  be  payable  except  out  of  the  profits  arising 
from  the  operations  of  the  company. 

See  Art.  107  of  Table  A,  and  chapter  on  Profits  and  Dividends  infra, 

138.  If  several  persons  are  registered  &&  the  joint  holders  of  any 
shares  any  one  or  more  of  such  persons  may  give  effectual  receipts  for 
all  dividends  and  payments  on  account  of  dividends  in  respect  of  such 
shares,  but  the  directors  may,  if  they  think  fit,  require  the  receipt  of 
all  the  holders  of  such  shares. 

See  Art.  110  of  Table  A. 

139.  The  directors  may,  before  recommending  any  dividend,  set 
aside  out  of  the  profits  of  the  company  such  sum  as  they  think  proper 
as  a  reserve  fund  to  meet  contingencies,  or  for  equalising  dividends,  or 
for   repairing   or  maintaining   the  works  connected  with   the  business 
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of   the   company,  or  any  part  thereof  ;   and  the  directors  may  invest  Part  I. 
the  sum  bo  set  apart  as  a  reserve  fund  upon  such  securities  as  they  Chap.  3. 
may  select. 

See  Art.  74  of  Table  A  of  1882.  Dividends. 

The  following  clause  is  suggested  by  the  writer  as  being  a  useful  form,  which 
may  be  modified  to  suit  circumstances  :  — 

It  shall  be  the  function  of  the  directors  to  determine  from  time  to 
time  what  part  (if  any)  of  the  net  income  of  the  company  shall  be  placed 
to  reserve,  and  what  part  (if  any)  shall  be  carried  forward,  and  what  part 
(if  any)  shall  be  applied  in  making  good  losses  of  fixed  capital  or  circu- 
lating capital,  or  in  making  good  depreciation  of  the  company's  assets, 
and  what  part  (if  any)  shall  be  applied  in  making  up  for  the  exhaustion  of 
any  wasting  assets  of  the  company  by  the  creation  of  a  reserve  or  other- 
wise, and  it  shall  be  the  function  of  the  directors  to  determine  what  part 
(if  any)  of  the  net  income  of  the  company  for  any  half-yearly  or  yearly 
period  shall  be  deemed  profits  available  for  dividend,  but  the  directors 
may,  if  they  think  it  expedient,  determine  that  the  whole  of  the  net 
income  of  the  company  on  the  operations  of  any  half-yearly  or  yearly 
periods  shall  be  profits  available  for  dividend,  and  the  determination 
of  the  directors  on  any  of  the  foregoing  matters  shall  be  final  and  con- 
clusive, not  only  as  between  the  shareholders,  but  as  between  the  com- 
pany and  all  persons  dealing  with  the  company,  and  every  person  who 
is  now  a  member  of  the  company  shall  continue  to  be  a  member  on  this 
basis,  and  every  person  who  shall  hereafter  become  a  member  or  creditor 
of  the  company  shall  become  a  member  or  creditor  accordingly  on  this 
basis.  And  the  directors  may  from  time  to  time,  with  the  sanction  of 
the  c<jmpany  in  general  meeting,  divide  among  members  the  whole  or  a 
part  of  so  much  of  the  net  income  of  the  company  as  the  directors  shall 
from  time  to  time  have  determined  to  be  profits  available  for  dividend, 
antl  such  profits  shall  be  divided  among  members  in  proportion  to  the 
amount  paid  up,  or  deemed  to  be  paid  up,  on  the  shares  of  the  company's 
capital  in  accordance  with  the  provisions  of  the  capital  clause  of  the 
company's  Memorandum  of  Association. 

The  following  clauses  are  often  used  : — 

The  directors  may,  before  recommending  any  dividend,  set  aside  out 
of  the  net  income  of  the  company  such  an  amount  by  way  of  reserve  as 
they  shall  think  fit,  and  may  either  employ  the  amount  so  set  aside  in 
the  business  of  the  company  or  invent  the  same  in  such  manner  as  they 
8hall  think  fit  (otherwise  than  by  the  purchase  of  or  by  way  of  loan  upon 
the  shares  of  the  company),  and  may  from  time  to  time  vary  such  invest- 
ments, or  realise  the  same  and  apply  the  proceeds  thereof,  and  any 
moneys  standing  to  the  credit  of  reserve  for  any  purpose  for  which  the 
profits  of  the  company  may  lawfully  be  applied.  Provided  always  that  no 
greater  sum  than  (twenty)  per  cent,  of  the  net  income  of  the  company 
for  any  year  shall  be  carried  to  reserve  without  the  sanction  of  the  com- 
pany in  general  meeting. 

The  directors  may  carry  forward  to  the  accounts  of  the  succeeding 
year  any  balance  of  profit  which  they  shall  not  think  fit  either  to  divide 
or  place  to  reserve. 

In  Burlaml  v.  Karle^  1902,  A.C.  83,  it  was  held  that  a  company  has  an 
implied  power  to  invest  a  reserve ;  and  see  p.  49  aupra. 
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140.  The  directors  may  deduct  from  the  dividends  payable  to  any 
member  all  such  sums  of  money  as  may  be  due  from  him  to  the  company 
on  account  of  calls,  instalments,  or  otherwise,  or  any  debt,  liability,  or 
engagement. 

See  Art.  109  of  Table  A. 

141.  Notice  of  any  dividend  that  may  have  been  declared  shall  be 
given  to  each  member  in  manner  hereinafter  mentioned,  and  all  dividends 
unclaimed  for  three  years  after  having  been  declared  may  be  forfeited  by 
the  directors  for  the  benefit  of  the  company. 

See  Art.  76  of  Table  A  of  1882. 

142.  The  company  may  pay  any  dividend  or  bonus  payable  in 
respect  of  any  share  by  cheque  or  warrant  or  otherwise,  and  may  transmit 
the  same  by  ordinary  post  to  the  registered  address  of  the  holder  of  such 
share  (unless  he  shall  have  given  written  instructions  to  the  contrary), 
and  in  the  case  of  ioint  holders  to  the  one  whose  name  stands  first  on 
the  register,  and  shall  not  be  responsible  for  any  loss  arising  from  such 
mode  of  transmission. 

See  Art.  112  of  Table  A. 

143.  No  dividend  shall  bear  interest  as  against  the  company. 
See  Art.  107  of  Table  A. 

144.  Dividends  and  bonuses  shall  be  payable  to  the  persons  who 
are  the  registered  holders  of  the  shares  in  respect  of  which  they  are 
declare<l  at  the  time  of  the  declaration  of  such  dividends  or  bonuses  {or 
at  the  time  when  such  dividends  or  bonuses  are  declared  to  be  payable). 

145.  A  transfer  of  any  shares  shall  not  pass  the  right  to  any 
dividend  declared  thereon  before  the  registration  of  the  transfer. 

See  Art.  Ill  of  Table  A. 

146.  The  directors  may,  with  the  sanction  of  the  company  in 
general  meeting,  distribute  in  kind  among  the  members  by  way  of 
dividend  any  of  the  assets  of  the  company,  and  in  particular  any  shares 
or  securities  of  other  companies  to  which  this  company  is  entitled. 
Whenever  there  are  sufficient  profits,  instead  of  dividing  the  same  in  cash, 
the  directors  with  the  like  sanction,  may  issue  to  the  members  shares  in 
the  company,  and  apply  the  said  profits  in  paying  up  the  same,  or  may 
issue  to  the  said  members  securities  of  the  company  to  an  amount  not 
exceeding  the  profits  available  for  distribution.  Provided  always  that  no 
distribution  shall  be  made  which  would  amount  to  a  reduction  of  capital 
except  in  the  manner  appointed  by  law. 

See  Bouch  v.  Sproule^  12  A.G.  385;   Eastern  and  Australian  S.S.  Co.^  68 
L.T.  321 ;  and  chapter  on  Memorandum  (Reduction  of  Capital)  p.  33  supra. 
This  Article  cannot  authorise  a  return  of  capital  to  members. 

Aooounta. 

147.  The  dii'ectors  shall  cause  true  accounts  to  be  kept — 
Of  the  assets  of  the  company ; 

Of  all  sums  of  money  received  and  expended  by  the  company,  and 
the  mat1;ers  in  respect  of  which  such  receipt  and  expenditure 
take  place. 

Of  the  credits  and  liabilities  of  the  company. 
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The  books  of  account  shall  be  kept  at  the  registered  office  of  the  company  Part  I. 
or  at  such  other  place  or  places  as  the  directors  may  think  fit,  and,  subject  Chap.  3. 
to  any  reasonable  restrictions  as  to  the  time  and  manner  of  inspecting  the 
same  that  may  be  imposed  by  the  company  in  general  meeting,  shall  be    ^^^00^^^ 
open  to  the  inspection  of  the  members  during  the  hours  of  business. 

The  foUowiDg  modification  of  the  latter  part  of  this  Article  is  usual : — 

The  directors  shall  by  resolution  from  time  to  time  determine  to 
what  extent  or  under  what  conditions  or  regulations  and  at  what  times 
and  places  the  books  and  accounts  of  the  company,  or  any  of  them,  shall 
be  open  to  the  inspection  of  members ;  and  the  members  shall  have  only 
sneh  rights  of  inspection  as  are  conferred  by  statute  or  authorised  by  such 
resolution  as  aforesaid.  But  the  company  in  general  meeting  may  direct 
that  any  person  or  persons  shall  have  a  right  to  inspect  and  make  extracts 
from  any  books  of  the  company. 

See  Art.  115  of  Table  A,  and  Art.  168  infra, 

148.  At  the  ordinary  general  meeting  in  every  year  the  directors 
shall  lay  before  the  company  a  statement  of  the  income  and  exi)eudi- 
ture  for  the  past  year  made  up  to  a  date  not  more  than  three  months 
before  such  meeting,  a  profit  and  loss  account,  and  a  balance  sheet 
containing  a  summary  of  the  assets  and  liabilities  of  the  company  and 
a  report  upon  the  affairs  of  the  company.  Such  account  and  balance 
sheet  shall  he  made  up  to  the  day  of  last  preceding  the 
meeting.  The  first  account  and  balance-sheet  shall  be  from  the  incor- 
poration of  the  company,  and  subsequent  accounts  and  balance  sheets 
shall  be  from  the  date  to  which  the  last  preceding  account  was  made  up. 
The  balance  sheet  shall  contain  a  true  summary  of  the  issued  capital, 
liabilities,  and  assets  of  the  company.  The  report  shall  contain  such 
information  as  may  be  necessary  to  enable  shareholders  to  ascertain  the 
state  and  condition  of  the  company,  and  shall  state  the  amount  which  the 
directors  recommend  to  be  paid  out  of  profits  by  way  of  dividend  or 
bonus  to  memliers  and  the  amount  (if  any)  which  they  propose  to  carry  to 
reserve  or  otherwise  apply  according  to  the  provisions  in  that  behalf  here- 
inbefore contained.  The  accounts,  report,  and  balance  sheet  shall  be 
signed  by  two  directors  and  countersigned  by  the  secretary. 

See  Art.  116  of  Table  A. 

149.  The  statement  so  made  shall  show,  arranged  under  the  most 
convenient  heads,  the  amount  of  gross  income,  distinguishing  the  several 
sources  from  which  it  has  been  derived,  and  the  amount  of  gross  expendi- 
ture, distinguishing  the  expense  of  the  establishment,  salaries,  and  other 
like  matters.  Every  item  of  expenditure  fairly  chargeable  against  the 
year's  income  shall  be  brought  into  account,  so  that  a  just  balance  of 
profit  and  loss  may  be  laid  before  the  meeting ;  and  in  cases  where  any 
item  of  expenditure  which  may  in  fairness  be  distributed  over  several 
years  has  been  incurred  in  any  one  year  the  whole  amount  of  such  item 
shall  be  stated,  with  the  addition  of  the  reasons  why  only  a  portion  of 
such  expenditure  is  charged  against  the  income  of  the  year. 

See  Arts.  116  and  117  of  Table  A,  and  form  of  Accounts  and  Balance  Sheet 
at  end  of  Table  A  infra. 
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Audit. 


160.  A  printed  copy  of  such  balance-sheet  (statement  and  report) 
shall  seven  days  previously  to  such  meeting  be  served  on  every  member  in 
the  manner  in  which  notices  are  hereinafter  directed  to  be  served. 

See  Art.  118  of  Table  A. 

Audit. 

161.  Once  at  least  in  every  year  the  accounts  of  the  company  shall 
be  examined,  and  the  correctness  of  the  profit  and  loss  account  and 
balance-sheet  ascertained  by  one  or  more  auditor  or  auditors. 

See  Art.  119  of  Table  A. 

The  remaining  Artioles  of  Table  A  of  1882  relating  to  audit  are  now  embodied 
in  efifect  in  Sees.  133  to  136  of  1903.  These  sections  may  be  repeated  for  con- 
venience in  the  Articles,  but  it  is  clear  that  any  supplementary  Articles  must  be 
consistent  with  the  new  statutory  provisions. 


Motioes. 


Notices. 


See  chapters  on  Meetings  and  Secretary  infra. 


152.  A  notice  may  be  served  by  the  company  upon  any  member 
either  personally  or  by  sending  it  through  the  post  in  a  prepaid  letter 
or  wrapper  addressed  to  such  member  at  his  registered  place  of  address. 

See  Art.  120  of  Table  A. 

As  to  authentication  of  notices,  see  Sec.  153  of  1903. 

As  to  method  of  serving  notices  on  the  company,  see  Sees.  151  and  152  of 
1903. 

As  to  notices  by  advertisement  to  holders  of  debentures  to  bearer,  see  Mercan- 
tile  (t'c.  Co.  v.  International  Co.  d'c,  1893,  1  Ch.  484,  in  notes  to  Sneath  v.  Vallet/ 
Gold  Co.,  Ltd. 

The  signature  t»  any  notice  may  be  written,  printed,  typewritten, 
stamped,  or  otherwise  reproduced. 

See  Art.  126  of  Table  A. 

If  a  member  be  dead  and  his  representatives  have  not  been  registered  as 
members,  a  notice  sent  to  his  registered  address  is  sufficient :  James  v.  Buena 
Ventura,  1896,  1  Ch.  456;  Allen  v.  Gold  Reefs  dbe.,  1900,  1  Ch.  656.  The  fol- 
lowing clause  may  be  added. 

And  such  notice  shall  be  valid  and  effectual  notwithstanding  that 
the  company  may  have  notice  of  the  death  or  incapacity  of  the  member 
in  respect  of  whose  shares  such  notice  is  given,  and  shall  bind  his 
executors,  administrators,  successors,  assigns,  or  committees,  and  all 
persons  (if  any)  jointly  interested  with  him,  provided  that  no  other 
person  has  at  the  time  of  the  posting  of  such  notice  been  registered  as  the 
holder  of  the  shares  of  such  deceased  or  incapacitated  member. 

163.  No  member  shall  be  entitled  to  have  a  notice  served  on  him 
at  any  address  not  within  the  colony  of  New  Zealand,  and  any  member 
whose  registered  address  is  not  within  the  colony  of  New  Zealand  may, 
by  notice  in  writing,  require  the  company  to  register  an  address  within 
the  Colony,  which  for  the  purpose  of  the  service  of  notices  shall  be 
deemed  to  be  his  registered  address.  Any  person  not  having  a  registerefi 
address  within  the  Colony,  and  not  having  given  such  notice,  as  aforesaid. 
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shall  be  deemed  to  have  received  notice  in  due  course  when  such  notice  Part  I. 
shall  have  been  posted  up  in  the  office  of  the  company  for  the  space  of  Chap.  3. 
forty-eight  hours. 

Quttre  whether  this  Article  is  necessary  ;  see  Union  Hill  Silrer  Co,y  22  L.T.   Notices. 
400  ;  and  Halifax  Sugar  Co,  v.  Franckhjn,  62  L.T.  663. 
See  Art.  121  of  Table  A. 

164.  The  holder  of  a  share  warrant  to  bearer  shall  not,  unless 
otherwise  expressed  therein,  be  entitled  in  respect  of  the  shares  mentioned 
in  such  warrant  to  any  further  notice  than  such  as  is  given  by  the  said 
notice  being  posted  up  in  the  office  of  the  company  for  the  space  of  forty- 
eight  hours.  But  upon  making  application  to  the  secretary  of  the  com- 
pany he  shall  be  entitled  to  receive  copies  of  any  notices  that  may  have 
been  given  during  the  previous  twelve  months. 

166.  All  notices  directed  to  be  given  to  members  shall,  with 
respect  to  any  share  to  which  persons  are  jointly  entitled,  be  given  to 
whichever  of  such  persons  is  named  first  in  the  register  of  members; 
and  notice  so  given  shall  be  sufficient  notice  to  all  the  holders  of  such 
share. 

See  Art.  122  of  Table  A. 

166.  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been 
served  at  the  time  when  the  letter  containing  the  same  would  have  been 
delivered  in  the  ordinary  course  of  the  post  {or  twenty-four  hours  after 
being  posted) ;  and  in  proving  such  service  it  shall  be  sufficient  to  prove 
that  the  envelope  or  wrapper  containing  the  notice  was  properly  addressed 
and  put  into  the  post-office.  The  day  of  service  and  the  day  on  which 
such  notice  shall  expire  shall  be  counted  in  estimating  the  number  of 
days'  notice  given. 

See  Art.  123  of  Table  A. 

167.  Where  by  the  Companies  Act  or  by  these  regulations  notices 
are  to  be  or  may  be  given  by  advertisement,  such  notices  shall  be 
advertised  in  such  newspaper  or  newspapera  as  the  directors  shall 
determine. 

Discovery  of  Seorets. 

168.  No  member  shall  be  entitled  to  require  or  receive  any  informa-   Diecoverv  of 
tion  concerning  the  company's  business,  trading,  or  customers,  or  any  secrets. 
trade  .secret  or  secret  process  of  or  used  by  the  company,  beyond  such 
information  as  to  the  accounts  and  businesses  of  the  company  as  is  by 

these  presents  or  by  the  statutes  directed  to  be  laid  before  the  company 
in  general  meeting,  and  no  member  shall  be  entitled  to  inspt^ction 
of  any  of  the  books,  papers,  correspondence,  or  documents  of  the  com- 
pany, except  so  far  as  such  inspection  is  expressly  authorised  by  the 
statutes. 

Apart  from  such  a  clause  as  this,  the  servants  of  the  company  have  no 
authority  to  divulge  the  business  of  the  company  to  members,  excepting  so  far  as 
members  have  a  right  by  statute  to  information. 
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Winding-up. 


Part  L 

Ohap.  8. 

The  following  clause  is  framed  to  meet  the  decision  in  liirrh  v.  Cropper,  14 

A.C.  525.     It  is  a  modification  of  the  clause  the  subject  of  the  decisions  in  TJie 

Winding-up.  Anglo-Continental  Corporation,  i£r.,  1898,  1  Ch.  327  and  The  Mutoncope  and 
Biograph  Syndicate,  1899,  1  Ch.  896  :— 

169.  If  upon  the  winding-up  of  a  company  the  assets  remaining 
after  payment  of  the  debts  and  liabilities  of  the  company  and  the  coet« 
of  winding-up  (hereinafter  called  "the  surplus  assets'*)  shall  be  more 
than  sufficient  to  repay  the  whole  of  the  paid-up  capital,  the  same  shall 
be  distributed  among  the  members  in  proportion  to  the  capital  paid  or 
which  ought  to  have  been  paid  at  the  commencement  of  the  windini?-up 
on  the  shares  held  by  them  respectively  other  than  amounts  paid  in 
advance  of  calls. 

If  the  surplus  assets  shall  be  insufficient  to  repay  the  whole  of  the 
paid-up  capital  such  surplus  assets  shall  be  distributed  so  that  as  nearly 
as  may  be  the  losses  shall  be  borne  by  the  members  in  proportion  to  the 
capital  paid  or  which  ought  to  have  been  paid  at  the  commencement 
of  the  winding-up  on  the  shares  held  by  them  respectively  other  than 
amounts  paid  in  advance  of  calls.  But  this  clause  is  to  be  without 
prejudice  to  the  rights  of  the  holders  of  sliares  issued  uix>n  special  con- 
ditions. 

The  transposition  of  the  words  "  at  the  commencement  of  the  winding-up  " 
so  as  to  follow  the  words  "  capital  paid  or  which  ought  to  have  been  paid  ''  instead 
of  following  the  words  '*on  the  shares  held  by  them  respectively,*'  is  intended  to 
meet  the  decision  in  LowenfeUVg  cane,  70  L.T.  3. 

It  often  happens  that  the  shares  fully  paid  up  are  vendors'  shares  issued  on 
the  sale  of  a  speculative  property  which  has  turned  out  to  be  unremunerative.  To 
meet  such  a  case  omit  the  words  *'  so  that  as  nearly  as  may  be,  the  losses  shall  be 
borne  by  the  members  "  in  the  second  branch  of  the  clause,  and  after  the  words 
**iii  advance  of  calls*'  insert  the  words  "but  no  calls  shall  be  made  upon  any 
members  for  the  purpose  of  adjusting  the  rights  of  contributories  inter  x(*."  This 
alteration  has  the  effect  of  preventing  a  further  contribution  in  cash  from  the 
holders  of  shares  not  fully  paid  up  for  the  benefit  of  the  holders  of  vendors'  shares. 

See  further.  Distribution  of  Surplus  Assets,  in  chapter  on  Winding-up  infra. 


Indemnity. 

Indemnity.  IBO.    Kvery  director,  manager,  secretary,  or  other  officer,  and  every 

servant  or  agent  of  the  company,  shall  be  indemnified  by  the  company 
against,  and  it  shall  be  the  duty  of  the  directors,  out  of  the  funds  of  the 
company,  to  pay  all  costs,  charges,  losses,  and  expenses  which  any  such 
director,  officer,  servant,  or  agent  may  incur  or  become  liable  for  by 
reason  of  any  contract  entered  into  or  act  or  thing  done  by  him  as  such 
director,  officer,  servant,  or  agent,  or  in  any  way  in  the  discharge  of 
his  duties,  including  travelling  expenses ;  and  the  claim  of  any  such 
director,  officer,  servant,  or  agent  for  the  amount  to  which  he  shall  be 
entitled  under  this  clause  or  otherwise  by  way  of  indemnity  either  at 
law  or  in  equity  shall  have  priority  as  between  members  over  all  other 
claims. 
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Sicnatores  of  Sabtoriben. 


John  Jones 
John  Smith 
Thomas  Oreen 
John  Thomson 
Caleh  White 
Andrew  Brown 
Cesar  White 


Names,  Addresses,  and  Descriptions  of  Sabsoribers. 


Part  L 
Ohap.  8. 


1.  John  Jones,  of  WeUington,  Merchant. 

2.  John  Smith,  of  Wellington,  Shipbuilder. 

3.  Thomas  Green,  of  Wellington,  Grocer. 

4.  John  Thompson,  of  Wellington,  Carrier. 

5.  Caleh  White,  of  Wellington,  Printer. 

6.  Andrew  Brown,  of  Wellington,  Draper. 

7.  C»sar  White,  of  Wellington,  Solicitor. 


Dated  the 


day  of 


190 


Witness  to  the  above  signatures— 

A. B.C.,  Law  Clerk, 

Lambton  Quay,  Wellington. 


The  Articles  of  Association  shall  be  signed  by  each  subscriber  in  the 
pre«ence  of  and  be  attested  by  one  witness  at  the  least  (Sec.  24  (3)  of  1903). 
See  note  to  par.  3,  p.  14,  supra. 

The  shares  subscribed  for  in  the  Memorandum  need  not  be  stated  in 
the  Articles. 
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CHAPTER   IV. 


Proapeotua. 

Preliminajry  Gontraota. 

Gontraota  for  the  laaue  of  Paid-up  Sharea. 

Prospectus. 

Part  I.  When  it  is  proposed  to  form  a  public  company  or  to  offer  to 

Chap.  4.  ii^Q  public  shares  in  a  company  already  formed,  or  to  offer 
debentures  or  debenture  stock  of  a  company  to  the  public,  it  is 
Prospectus.  usual  to  issue  what  is  called  a  ^'  prospectus,"  which  is  intended 
to  be  a  statement  of  the  company's  objects,  position  and  pros- 
pects. The  earliest  statutory  provision  as  to  the  contents  of  a 
prospectus  was  Sec.  38  of  the  E.  Act  of  1867,  with  which  Sec.  23 
of  1882  (N.Z.)  was  identical.  That  section  which  was  repealed 
by  Sec,  15  (9)  of  1901  is  as  follows  :— 

"  Every  pn^pectus  of  a  company  and  every  notice  inviting  persons 
to  subscribe  for  sharea  in  any  joint-stock  company  shall  specify  the  dates 
and  the  names  of  parties  to  any  contract  entered  into  by  the  company,  or 
the  promoters,  directors,  or  trustees  thereof,  before  the  issue  of  such  pros- 
pectus or  notice,  whether  subject  to  the  adoption  of  the  directors  of  the 
company  or  otherwise,  and  any  prospectus  or  notice  not  specifying  the 
same  shall  be  deemed  fraudulent  on  the  part  of  the  promoters,  directors, 
and  officers  of  the  company  knowingly  issuing  the  same  as  regards  any 
person  taking  shares  in  the  company  on  the  faith  of  such  prospectus 
unless  he  shall  have  had  notice  of  such  contract." 

The  Act  of  1901  (fbr  the  first  time)  defined  Prospectus,  as 
follows  : — 

**  Prospectus  ''  means  any  prospectus,  notice,  circular,  advertisement, 
or  other  invitation  offering  to  the  public  for  subscription  or  purchase  any 
shares  or  debentures  of  a  company." 

This  definition  is  re-enacted  in  Sec.  2  of  1903. 

It  will  be  seen  that  the  definition  limits  the  application 
of  the  Act  to  prospectuses  offering  to  the  public  for  subscription 
shares  or  debentures  of  a  company.  The  limitation  has  reference 
to  the  distinction  between  what  were,  prior  to  the  passing 
of  the  Act  of  1903,  known  as  private  companies  (referred  to 
in  these  pages  as  ^««st  -  private  companies)  and  ordinary 
public   companies.     The    first   question    to    be    considered    is  : 
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What   is   the  meaning  of  the   words    "  offering  to   the   public  Part  I. 
for   subscription"?      There    was,    prior    to   the   Act   of    1903,  Q^^P-  *- 
no  hard  and  fast  definition  of  "  private  company."     To  take  a 
simple  case,  a  merchant,  w^ishing  to  turn  his  business  into  a 
limited    liability    company,    communicates    with    some   of   his 
friends,  shows  them  his  position,  and  agrees  to  sell  them  shares 
in  his  business ;  sometimes  the  members  of  his  intended  com- 
pany, other  than  himself,  are  the  members  of  his  own  family 
only,  or  some  of  his  employees.     The  company  is  formed  and 
registered   in   the   same   way   as   a   public   company,   the   pro- 
prietor  of  the   business  holding  most  of   the   shares,  and   the 
other  shareholders  holding  very  few  shares,  or  it  may  be  only  a 
single  share,  each.     A  company  of  this  kind  is  known  as  a  "  one-  Private 
man  company,"  and  prior  to  the  Act  of  1903,  would  be  properly  un™e*°he  old 
termed  "a  private  company";  see  Salomon  v  Salomon  &'  Co.,  Acts. 
1897,  A.C.  22.     It  is  quite  plain   that   in   such   a  case  there  is 
no  offer  of  shares  to  the  public.     In  Salomon^s  cane  ut  sup.  Lord 
Macnaghten  said  (p.  48)  : — 

**The  company  was  intended  from  the  first  to  be  a  private  company; 
it  remained  a  private  company  to  the  end.  No  prospectus  was  issued ;  no 
invitation  to  take  shares  was  ever  addressed  to  the  public." 

Again,  the  field  of  operations  may  be  wider.  A  number  of 
persons  may  form  a  syndicate,  meet  and  arrange  for  the  pur- 
chase of  a  property,  and  subscribe  the  necessary  capital  to  buy 
and  work  it,  and  for  that  purpose  may  form  themselves  into  a 
company.  Here  again  the  company  w^ould  be  formed  on  the 
basis  that  only  selected  and  approved  persons  should  be  share- 
holders, and  such  a  company  would  also  prior  to  the  Act  of  1903 
be  properly  termed  a  private  company.  It  is  conceived  that 
even  circulars  might  be  issued  to  selected  and  approved  persons 
giving  particulars  of  the  property  to  be  acquired  and  the  pros- 
pects of  working  it,  and  yet  it  could  not  be  said  that  there  had 
been  any  invitation  to  the  public  to  subscribe  for  shares.  The  what  is  an 
diflSculty  lies  in  laying  down  a  limit,  as  to  invitations  to  join  1?^***  v??  ^ 
in  the  formation  of  a  company,  beyond  which,  when  a  company 
is  formed  in  this  way,  it  loses  the  character  of  a  qtiasi-priv&te 
company  and  becomes  a  public  company,  and  the  invitation 
becomes  really  an  invitation  to  the  public,  though  it  may  profess 
to  be  issued  to  selected  and  approved  persons  only — as  in  the 
case  of  a  circular  issued  to  say  500  probable  investors.  The 
question  is  one  of  fact,  or,  perhaps,  more  accurately  a  matter  of 
opinion,  and  different  persons  equally  competent  to  judge  might 
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Objection  to 
prospectus 
and  issue 
before  regis- 
tration. 


Prospeotua. 

form  opposite  opinions  on  the  same  set  of  facts.      The  usual 

method  of  floating  a  company,  in  which  it  is  desired  to  induce 

the  public  to  invest,  is  to  issue  a  prospectus  either  before  or  after 

registration,   employing   brokers   to   advertise  and  offer  shares 

without  discrimination  to  any  persons  wishing  to  take  and  pay 

for  the  same.     There  is  no  difficulty  as  to  the  extreme  cases,  the 

difficulty  is  in  laying  down  the  line  between  invitations  to  the 

public,  and  invitations  within  a  sphere  so  limited  as  to  exclude  the 

idea  that  the  company  is  other  than  a  gtwwi-private  company. 

The  question  in  each  case  will  probably  be — was  the  invitation 

bona  fide  to  persons  selected  and  approved  by  the  promoters  of 

the  company,  or  was  the  invitation  really  an  invitation  to  the 

public  issued  in  the  guise  of  an  invitation  to  join  in  forming  a 

9i6a«t-private  company  ?     The  writer  does  not  profess  to  be  able 

to  carry  the  matter  further. 

A  private  company  proper  incorporated  under  Part  IV.  of 

1903  is  disabled  from  issuing  a  prospectus.      (See  chapter  on 

Private  Companies  infra.) 

An  ofifer  of  shares  in  a  new  company  (formed  for  the  purpose  of  acquiring  the 
undertaking  of  an  existing  company)  by  the  liquidator  of  the  existing  company  to 
its  members,  is  not  an  offer  of  shares  to  the  public  :  Booth  v.  Neto  Afrikander  dbc.y 
1903,  1  Gh.  295. 

The  distinction  between  companies  which  h  ive  offered  shares 
to  the  public  and  companies  which  have  not,  is  recognised  in 
Sees.  70  (3),  95  (1)  and  (6),  and  99  (6)  and  (7)  of  1903;  see 
notes,  p.  9  et  seq.,  supra. 

The  responsibilities  thrown  on  promoters  and  directors  who 
fail  to  observe  the  provisions  of  the  Act  of  1903  in  regard  to 
prospectuses  are  so  great  as  to  justify  the  prediction  that  when- 
ever a  company  can  be  floated  without  the  issue  of  a  prospectus 
as  defined  by  the  Act,  that  course  will  be  followed.  Nevertheless, 
when  the  provisions  of  Sec.  76  are  examined  in  the  light  of  the 
decisions  on  the  effect  of  omissions  to  state  material  facts  in 
prospectuses,  instances  will  be  found  prior  to  the  English  Act  of 
1900  (from  which  these  provisions  are  taken)  of  relief  having 
been  given  to  shareholders  in  some  form  in  respect  of  the 
omission  of  almost  every  matter  now  expressly  required  to  be 
stated  in  the  prospectus.  It  is  also  obvious,  on  a  perusal  of 
the  Act,  that  the  procedure  is  simplified  and  complications  are 
avoided  if  a  company  is  registered  prior  to  the  issue  of  a  pros- 
pectus. Where  it  is  doubtful  if  a  proposed  company  will 
*' float,"  and  the  cost  of  registration  is  a  consideration  to  the 
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promotere,  the  prospectus  will  in  some  instances  be  issued  before  Part  I. 

registration.     This,  however,  has  not  been  the  general  practice  Q^^^P*  ** 

in  England  since  the  passing  of   the  Act  of   1862,  mainly  by 

reason  of  the  possibility  of  material  discrepancies  between  the 

prospectus    and     the     Memorandum     or     Articles     ultimately 

registered,   and   the   opportunity   thus   afforded   to  allottees  of 

shares  to  repudiate;  see  Ship^s  case,  12    L.T.  256;    Dowries  v. 

Ship,  L.R.  3  H.L.  343;  Aucklmid  Co-operative  Co.,  N.Z.  5  S.C. 

59;    North  N.Z.   Woollen  Co.    v.    Cairns,   N.Z.  6  S.C.   12.     The' 

requirement  of  Sec.  75  (1)  (a)  of  1903  in  effect  removes  this 

objection  as  regards  the  Memorandum  of  Association. 

As   to   the   issue   of   a   prospectus,  different  considerations  Ciroam- 
^Yise stances  affect- 

ing the  issue 

1.  Where  a  prospectus  is  issued  before  registration  of  an  of  a  pros- 

intended  company.  ^°  "^' 

2.  Where  a  company  is  registered  without   the   issue  of  a 

prospectus  and  a  prospectus  is  issued  within  three 
years  after  registration,  or  the  date  on  which  the  com- 
pany is  entitled  to  commence  business. 

3.  Where  a  prospectus  is  issued  more  than  three  years  after 

the  date  on  which  the  company  is  entitled  to  commence 
business;  see  Sec.  70  (3)  and  75  (4)  of  1903. 

4.  Where  a  prospectus  is  issued  by  a  company  registered 

prior  to  8th  November,  1901. 

1. —  Where  a  Prospectus  is  issued  before  Registration, 
It   has  already  been  pointed  out  that  Sec.  75  (1)    (a)   of  Issue  of  pros- 
1903   precludes   the   possibility   of   variance  between  tlie  pros-  ^gtration*^ 
pectus  and  Memorandum,  and  thus  one  objection  to  the  issue 
of  a  prospectus  before  registration  is  removed,  but  the  "social 
contract  "    is    not    the    Memorandum    alone,    but    the    Mem- 
orandum   and    Articles  :     Welton    v.   Saffery,   1897,   A.C.    299, 
per    Ix>rd    Herschell    p.   315,    per    Lord    Davey    p.   329,    and 
see   Ship^s  case,   12   L.T.   256;    and   a   substantial  discrepancy 
l^etween  the  prosjwctus  and  the  Articles  would  be  sufficient  to 
warrant  a  shareholder  in  repudiating. 

Then  there  is  a  possible  difficulty  as  to  complying  with 
Sec.  70  (1)  (b)  of  1903,  as  to  the  contract  by  the  directors  to 
take  from  the  company  their  qualification  shares  (see  par  4,  p. 
17  supra),  and  as  to  the  effect  of  a  failure  to  comply  with  this 
section  on   the   validity   of  the  appointment  of  first   directors 


94 


THE  FORMATION  AND 


Part  I. 
Chap.  4. 


First  issue 
within  three 
years  of  com- 
pany being 
entitled  to 
commence 
business. 


Proapectua. 

named  in  the  Articles,  see  notes  to  Sec.  70  (1)  of  1903  infra.  It 
will  be  seen  on  referring  to  Chap.  I.,  p.  12  et  seq.  supra,  that 
the  procedure  on  registration  before  the  issue  of  a  prospectus 
is,  by  comparison  with  the  procedure  where  a  prospectus  is 
first  issued,  a  simple  matter. 

2. —  Where  a  Company  is  Registered  without  the  Issue  of  a 
Prospectus,  and  a  Prospectus  is  Issued  within  Three 
Years  of  Registration  or  of  the  date  on  which  the  Com- 
pany is  entitled  to  Commence  Business. 

Where  a  company  is  registered  without  issuin*  a  prospectus 
but  enough  capital  has  not  been  subscribed  privately  to  justify 
the  company  in  commencing  business,  one  of  the  first  questions 
which  the  directors  will  have  to  consider  and  determine  is — how 
is  subscription  for  shares  to  be  invited  ?  It  is  plain  that  if  the 
necessary  capital  can  be  subscribed  privately  without  an  invita- 
tion to  the  public,  there  is  no  reason  in  law  why  this  should  not 
be  done,  but  directors  must  bear  in  mind  that  although  a  com- 
pany, "for  whose  shares  the  public  have  not  been  invited  to 
subscribe"  (Sec.  99  (6)  of  1901),  is  legally  entitled  to  commence 
business  the  moment  after  its  incorporation,  they  may  not  (apart 
altogether  from  Sec.  99  (7)  of  1903)  be  justified  in  applying  the 
company's  subscribed  capital  in  commencing  business  operations 
(and  they  may  not  be  justified  even  in  allotting  shares)  if  the 
amount  of  such  capital  is  so  small  that  such  a  course  would  be 
imprudent  from  a  business  point  of  view ;  see  Howheach  v. 
Teague,  2  L.T.  187;  Elder  v.  N.Z.  Land  A'c.  Co.,  30  L.T.  285; 
Liverpool  Household  Stores  Association,  62  L.T.  873,  876. 

Section  99  (7)  of  the  Act  of  1903  now  provides  that — 

Where  a  company  does  not  before  it  commences  business  issue  a 
prospectus  offering  shares  to  the  public,  it  shall  be  the  duty  of  the 
directors  l:)efore  commencing  business  or  undertaking  any  obligation  in 
furtherance  of  any  of  the  objects  contained  in  its  Memorandum  of 
Association  (other  than  the  exercise  of  borrowing  powers)  to  file  with  the 
Registrar  a  statutory  declaration,  signed  by  all  the  directors,  stating  the 
amount  of  capital  for  which  shares  have  been  subscribed  and  allotted  with 
a  liability  to  pay  for  the  same  wholly  or  partly  in  ciish,  and  stating  that, 
in  their  opinion,  the  capital  sul^scribed  for  and  shares  allotted  as  aforesaid, 
together  with  the  money  (if  any)  raised  under  the  company*8  borrowing 
lowers,  are  sufficient  to  justify  the  company  in  commencing  business. 

See  also  Sub-sees.  (8)  and  (9)  of  Sec.  99  of  1903. 
If  a  company  registers  without  issuing  a  prospectus  the 
directors  should  at  the  earliest  possible  moment  determine,  after 
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due   investigation    and   enquiry,  whether  the  capital  available  Part  I. 
without  issuing  a  prospectus  justifies  them,  from  the  point  of  C"*P'  *» 
view  of  prudent  business  men  acting  bona  fide,  in  commencing 
business  and  undertaking  obligations. 

Sections  95,  96,  and  99  (1)  to  (5)  apply  only  in  respect  of 
share  capital  offered  to  the  public  for  subscription. 

3. — Where  a  Prospectus  ts  Issued  more  than  Three  Years  after 
the  Date  on  xchich  the  Company  is  Entitled  to  Commence 
Business, 

Section   70   (3)    of   1903   jn-ovides   that   Sec.  70  shall   not  issue  more 
apj)ly  to  such  case,  and,  by  Sec.  75   (4),  it  is  provided  that,  y^^afj^ 
as   to   a    prospectus    so    issued,    certain    requirements    of    Sec.  company 
75  as  to  information  to  be  given  in  the  prospectus  shall  not  commence 
apply.  business. 

The  period  mentioned  in  the  corresponding  section  of  the 
E.  Act  (Sees.  2  (3)  and  10  (4)  (a)  of  E.  Act  of  1900)  is  one 
year.  That  i)eriod  was  apparently  fixed  in  the  E.  Act  to 
prevent  the  establishment  of  companies,  ostensibly  as  quasi- 
private  companies,  but  having  in  view  an  almost  immediate 
appeal  to  the  public  for  capital,  and  to  compel  such  companies 
to  comply  with  the  provisions  of  the  Act  for  the  protection  of 
the  public. 

If  a  company  were  established  as  a  private  company 
and  appealed  to  the  public  for  capital  within  a  year,  the 
inference  could  hardly  l)e  otherwise  than  that  the  com- 
pany was  in  its  inception  really  a  public  company,  and 
should  be  treated  as  such.  The  extension  of  the  period 
to    three    years    in    the    N.Z.    Act    of    1901,    and    again    in 

the   Act  of   1903,   is   perhaps   of   questionable    utility.     What  „ 

-  .  •      ,  -i      iL  1    .         1        1  .  1      ii  Meamng  of 

IS  the   meaning  of  the   words  "date   at   which   the    company  *•  commence 

is  entitled  to  commence   business  "  in  Sees.  70  (3)  and  75  (4)  business." 

of   1903  ?     If   these    words    refer   merely    to    the    date  of   the 

certificate  to  be  issued  under  Sec.  99  of   1903  the  assumption 

is  involved   that  a  prospectus  has   already   been   issued,   and 

the  "minimum   subscription"   allotted;   see   Sec.   95   (1).      A 

company  for   whose   shares  the  public  have   not  been  invited 

to  subscribe  is  entitled  to  commence  business  at  once.     Sec.  26 

(5)  of  1903  provides  that  upon  the   issue  of  the  certificate  of 

incorporation  the  members  shall  be  a  body  corporate  "  capable 

forthwith    of   exercising   all  the  functions   of   an   incorporated 
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Part  I.  company."      In    Salomon    v.    Salomon,    1897,    A.C.    22,    Lord 

^^-^_?'   _  Macnaghten   in   referring   to  the  same  phrase  in  the   English 

Act  said  (p.  51)  : — 

"  Those  are  strong  words.    The  company  attains  maturity  on   its 

birth.    There  is  no  period  of  minority — no  interval  of  incapacity." 

Therefore,  if  the  words  "  the  date  at  which  the  company  is 
entitled  to  commence  business  "  in  Sees.  70  (3)  and  75  (4)  are 
limited  in  their  application  to  companies  obtaining  a  certificate 
under  Sec.  99,  it  follows  that  a  company  which  is  incorporated 
without  issuing  a  prospectus,  without  issuing  any  invitation  to 
the  public  to  subscribe  for  its  shares,  need  not,  if  it  subsequently 
issues  a  prospectus,  even  within  three  years,  comply  with  Sec. 
70,  and  may  avail  itself  of  Sec.  75  (4).  The  writer's  view  is  that 
the  words  "  date  at  which  the  company  is  entitled  to  commence 
business,"  when  applied  to  a  company  which  has  issued  a 
prospectus  on  its  formation,  mean  the  date  of  the  certificate 
under  Sec.  99,  and  when  applied  to  a  company  which  has  bona 
fide  commenced  business  without  issuing  a  prospectus,  mean  the 
date  of  incorporation. 

Prior  to  the  passing  of  the  Act  of  1901  companies  were  often 
constituted  on  the  basis  that  the  company  should  not  commence 
business  until  a  certain  proportion  of  the  capital  had  been  sub- 
scribed ;  see  Sharpley  v.  Lovth  &c,  Co,,  2  CD.  663,  and  Elder 
V.  The  N.Z.  Land  <Ct.  Co.,  30  L.T.  285  ;  and,  by  the  rules  of  the 
London  Stock  Exchange,  the  Committee  will  not  appoint  a 
settling  day,  nor  order  the  quotation  in  the  official  list,  of 
any  shares  of  a  new  company,  unless  two-thirds  of  the  shares 
proposed  to  be  issued  (exclusive  of  vendors'  shares)  shall  have 
been  applied  for  and  unconditionally  allotted  to  the  public. 
These  rules  are  the  foundation  of  Sees.  95,  96,  and  99,  of 
1903.  Although  Sees.  95  and  96  apparently  apply  to  a  first 
issue  of  shares  to  the  public  by  a  company  established  as  a 
gtioat-private  company  which  has  justifiably  commenced  busi- 
ness operations  on  capital  privately  subscribed,  the  writer's  view 
is  that  Sec.  99  of  1901  would  not  apply  to  such  a  case,  as  the 
words  "  for  whose  shares  the  public  have  not  been  invited  "  to 
subscribe  in  Sec.  99  (6)  have  reference  to  the  facts  at  the  date  of 
incorporation ;  see  notes  in  Chap.  I.,  p.  9  et  sec,,  supra, 

4.—  Where  a  Prospectus  is  issued  by  a  Company  registered  before 
8th  November,  1901. 
In  the  case  of  a  prospectus  issued  by  a  company  registered 
before  the  commencement  of  the  Act  of  1901,  Sees.  70  and  99  of 
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1908  do  not  apply  :  Bees.  70  (8)  and  99  (6).  And  it  seems  that,  Part  I. 
if  such  a  company  has  already  made  an  allotment  of  shares  Chap.  4, 
offered  to  the  public  for  subscription,  Sec.  95  of  1908  (excepting 
sub-sec.  (8)  thereof)  does  not  apply  :  Sec.  95  (6).  It  seems  also 
lliat  a  company  existing  at  the  passing  of  the  Act  of  1901  comes 
within  th(»  exception  provided  by  Sec.  75  (4)  of  1908,  if  three 
yearp  have  elapsed  from  the  date  when  it  was  entitled  to 
rommence  business  before  it  issues  a  prospectus  under  the  Act  of 

190:^. 

The  Preparation   of  a  ProBpeotuB. 

The  practical  object  of  a  prospectus  is  to  show  investors  how  In  preparing 
their  capital  will  be  secured  and  what  income  they  may  expect  mafcwrtalXcr 
to  receive  from  their  investment.      In  preparing  a  prospectus  it  mustbemiR- 
niUHt  be  borne  in  mind  that,  apart  from  the  matters  required  by  omitted. 
statute  to  be  set  out   therein,  there  must  not,  in  making  the 
prospiH'tus  attractive  to  investors,  be  any  material  misstatement 
or  omission  of  fact. 

"  If  it  be  asked  in  general  terms  what  is  a  material  fact,  we  may 
answer  by  an  extension  of  the  language  adopted  by  the  Queen's  Bench  in 
a  case  of  marine  insurance,  that  it  is  anything  which  would  affect  the 
jadgment  of  a  reasonable  man  governing  himself  by  the  principles  on 
which  men  in  practice  act  in  the  kind  of  business  in  hand  " :  Pollock  on 
(Vniractti,  7th  ed.,  p.  560 ;  and  see  lonidea  v.  Pender,  L.R.  9  Q.B.  531. 

"The  public  who  are  invited  by  a  prospectus  to  join  in  any  new 
a^Wenture  ought  to  have  the  same  opportunity  of  judging  of  everything 
which  has  a  material  bearing  on  its  true  character  as  the  promoters  them- 
sielves  possess.  It  cannot  be  too  frequently  or  too  strongly  impressed  upon 
thotie  who,  having  projected  any  undertaking,  are  desirous  of  obtaining 
the  co-ojieration  of  i)er8ons  who  have  no  other  information  on  the  subject 
than  that  which  they  choose  to  convey,  that  the  utmost  candour  and 
honesty  ought  to  characterise  their  published  statements.  As  was  said  by 
Vice-Chanceilor  Kindersley  in  the  case  of  the  New  Brunswick  and  Canada 
Railway  Co,  v.  Muggeridge,  1  Dr.  <&  8m.  381, '  Those  who  issue  a  prospectus 
holding  out  to  the  public  the  great  advantages  which  will  accrue  to 
persons  who  will  take  shares  in  a  proposed  undertaking,  and  inviting  them 
to  take  shares  on  the  faith  of  the  representations  therein  contained,  are 
boand  to  state  everything  with  strict  and  scrupulous  accuracy,  and  not  only 
to  abstain  from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one  fact 
within  their  knowledge  the  existence  of  which  might  in  any  degree  affect 
the  nature  or  extent  or  quality  of  the  privileges  and  advantages  which 
the  prospectus  holds  out  as  inducements  to  take  shares.'  " :  Central  Rail- 
way Co.  Ac.  V.  Kischf  L.R.  2  H.L.  99,  per  Lord  Chelmsford  at  p.  113. 

Promoters  of  a  company  are  also  obliged,  by  reason  of  the  Promoters 
fiduciary  relation  which  they  occupy  to  the  company  they  pro-  Jj^protite^ 
mote,  to  make  a  full  disclosure  to  the  company  or  its  directors 
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of  overy  transaction  out  of  which  they  derive  any  profit  in 
relation  to  the  formation  of  the  company,  but  this  matter  will  be 
dealt  with  in  considering  what  are  "  material  contracts  "  within 
the  meaning  of  Sec.  75  (1)  (k)  of  1903,  p.  104  infra,  and  in 
chapter  on  Promoters  infra. 

Ambiguous  expressions  in  a  prospectus  will  l>e  taken  to 
mean  what  the  allottee  shows  he  understood  them  to  mean  if 
they  can  reasonably  bear  such  a  construction :  Smith  v.  Ohad- 
mcit,  20C.D.  27;  9  A.C.  187. 

A  misleading  prospectus  may  be  most  serious  in  its  conse- 
quences. Not  only  will  it  afford  allottees  of  shares  an  oppor- 
tunity of  repudiating,  but  it  may  render  directors  and  other 
persons  responsible  for  its  issue,  liable  to  an  action  for  deceit, 
or  to  proceedings  for  the  recovery  of  compensation  under  Sec. 
76  of  1903,  corresponding  to  Sec.  3  of  The  Promoters'  and 
Directors'  Liability  Act,  1891,  and  to  proceedings  for  the 
recovery  of  damages  for  breach  of  statutory  duty  under  The 
Companies  Act,  1903. 

See  also  Sees.  235  and  238  of  the  Criminal  Code  Act,  1893. 

The  sections  of  the  Act  of  1903  regulating  the  issue  and 
contents  of  prospectuses  are  Sees.  70,  and  74  to  81. 

The  effect  of  Sec.  76  et  seq,,  corresponding  to  The  Promoters' 
and  Directors'  Liability  Act,  1891,  now  repealed,  is,  that  if  an 
allottee  of  shares  or  a  debenture-holder  can  prove  that,  by  reason 
of  any  untrue  statement  in  a  prospectus,  he  has  been  induced  to 
take  up  shares  or  debentures,  and  has  by  reason  of  such  untrue 
statement  suffered  damage,  he  is  entitled  to  recover  compensation 
for  his  loss  or  damage  from  every  director,  promoter,  or  other 
person  who  authorised  the  issue  of  the  prospectus,  unless  the 
director,  promoter,  or  other  person  sued  can  prove  that  he  had 
reasonable  grounds  to  believe  the  statement  to  be  true,  and  that 
he  did  in  fact  believe  it  to  be  true ;  or  he  must  prove  that  the 
statement,  if  purporting  to  be  made  on  the  authority  of  an 
expert,  was  in  fact  so  made,  and  that  he  believed  the  expert  to 
be  competent.  These  provisions  are  substantially  identical  with 
those  of  The  (E.)  Directors'  Liability  Act,  ISyO,  which  was 
passed  in  conseciuence  of  the  decision  of  Dcrry  v.  Peek,  14  A.C. 
337,  in  order  to  shift  the  burden  of  proof.  In  that  case  the 
House  of  Lords  held  that  a  plaintiff  could  not  recover  damages 
for  loss  sustained  in  consequence  of  a  misstatement  unless  he 
could  prove  that  the  defendant  made  the  misstatement  knowing 
it  to  be  false,  or  recklessly,  not  knowing  whether  it  was  false  or 
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true,    and   not  believing   it   to   be  true.     That  is,  the  plaintiff  Part  I. 
8uing  for  damages  on  a  false  statement  in  a  prospectus  had  to  ChftP«  ^« 
bring  an  action  of  deceit;  and  see  Glnsier  v.  RoUs^  42  CD.  436. 

The  reader  is  referred  to  the  notes  to  the  various  sections  of 
the  statute,  and  to  the  chapters  on  Promoters  and  Directors  infra. 

The  following  form  of  prospectus  and  the  notes  to  the 
various  paragraphs  will  show  what  must  be  stated  : — 

Form  of  Prospectus. 

In  the  following  form  of  prospectus  the  {taragraphs  have  been  numbered  for 
i-onvenience. 

The  following  points  should  be  noted  with  i*eference  to  prospectuses : — 

1.  Where  a  prospectus  is  published  more  than  three  years  after  the  company 
is  entitled  to  commence  business  (see  p.  94  mpra) — 

(a)  Pars.  6,  11,  16,  17,  and  18  may  be  omitted  (Sec.  75  (4)  (q)  of  1903). 

(b)  Particulars  of  material  contracts  (see  par.  18)  made  more  than  two  years 

before  issue  of  prospectus  need  not  be  given  (Sec.  75  (4)  (r)  of  1903). 

2.  In  advertising  a  pixffipectus  in  a  newspaper  the  Memorandum  of  Associa- 
tion need  not  be  set  out  (Sec.  75  (6)  of  1903). 

3.  Sec.  75  of  1903  does  not  apply  to  circulars  issued  to  existing  members  or 
debenture  holders  of  a  company  (Sec.  75  (4)  of  1908). 

4.  Any  clause  waiving  compliance  with  the  provisions  of  Sec.  75  of  1903  is 
void  (Sec.  75  (5)  of  1903). 

5.  The  provisions  of  the  Act  as  to  minimum  subscription  (par.  10)  apply 
only  to  a  company's  first  allotment  of  shares  offered  to  the  public. 

6.  As  to  companies  existing  when  the  Act  of  1901  passed,  see  p.  96  supra. 

Prospectus 

OP 

The  New  Zealand  Land  and  Timber  Company,  Liimited. 

A   annpany  incorpornttd   (or  intended  to  he  incorporated)  under  The 
Companieif  Act,  1903. 

1.  DiivctorH  (or  Proposed  Directors).  y^c.  76  (1)  (c) 

fXameSy  addresses,  and  occupations  or  descriptions.)  of  1903. 

The  names,  addresses,  and  descriptions  of  the  directors  or  proposed  directors 
are  required  to  be  stated  by  Sec.  75  (1)  (c)  of  1903. 

It  was  formerly  considered  to  be  the  duty  of  promoters  of  a  company  to  pro- 
vide it  with  an  independent  boanl  of  directors  (see  KrUimjer  v.  Sew  Sombrero 
Vhmphate  Co.,  3  A.C.  1218),  but  it  seems  that,  if  the  promoters  make  a  full  dis- 
closure to  the  shareholder*  of  the  company  of  all  matters  which  their  fiduciary 
relation  entitles  the  shareholders  to  know,  the  appointment  of  a  board  not  inde- 
pendent is  immaterial ;  see  Sec.  75  (1)  (m)  of  1903,  and  LatfuuaH  Nitrate  Co.  v. 
LnfftmaM  Synd.,  1899,  2  Ch.  392,  per  Lindley,  M.K.  at  pp.  425  and  426.  Dis- 
cloeare  to  directors  not  independent  of  the  promoters  is  not  sufficient :  Gluekstein 
v.  names,  1900,  A.C.  240,  per  Lord  Macnaghten,  at  pp.  248  and  249  ;  see  chapter 
on  Promoters  infra  ;  see  also  Sec.  70  (1)  of  1903,  and  Chap.  I.  supra. 

2.  Bankers. 

(Names  and  addresses.) 
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Part  I.  8.    Auditors. 

Chap.  4.  (Naines  and  dddresaes.) 

~  ""  The  prospectus  must  state  the  names  and  addresses  of  the  auditors  of  th» 

of  ml  ^^^        company  (Sec.  75  (1)  (1)  of  1903). 
4.    Solicitors. 

(Names  and  addresses.) 

6.    Brokers. 

(Names  and  addresses.) 
8.    Secretary. 

(Name,  address,  and  description.) 

Sec.  75  (1;  (a)  7.    The  objects  and  powers  of  the  company  are  set   out  in  the 

of  1903.  Memorandum  of  Association,  a  copy  of  which  is  printed  at  the  end  hereof 

Memorandum   and  forms  part  of  this  prospectus. 

o      socia  lOTi.  rpj^^  Memorandum  should  be  set  out  at  length  so  as  to  show  the  names, 

addresses,  and  descriptions  of  the  signatories,  and  the  number  of  shares  subeoribed 
for  by  them  respectively.    It  is  usually  printed  in  the  fold  of  the  prospectus. 

Capital.  8.    The  capital  of  tlie  company  is  £50,000,  divided  into  50,000  shares 

of  £1  each. 

Of  these  25,000  are  preference  shares. 
24,500  are  ordinary  shares. 
500  are  founders'  shares. 


Total  . .  50,000  shares. 
Kights  of  The  rights  attaching  to  the  various  classes  of  shares  are  fixed  by  the 

shareholders     Memorandum  of  Association  (or  Articles  of  Association,  as  the  ease  may 
p°46^^i^ra^  6<?).    The  preference  shares  entitle  the  holders  thereof— 
Preference  W  "^^  *  fixed  cumulative  preferential  dividend  at  the  rate  of  £7  per 

shares.  cent,  per  annum  on  the  amount  paid  up  thereon  for  the  time 

being, 
(b)  To  priority  over  the  ordinary  and  founders*  shares  in  the  dis- 
tribution of  surplus  assets  on  a  winding-up,  but  to  no  further 
rights  in  the  profits  and  assets  of  the  company. 
Founders'  The  founders'  shares  are  to  be  (or  have  been)  paid  for  in  cash,  and 

shares.  entitle  the  holders  thereof  to  (here  state  the  rights,  privileges,  or 

conditions  aitaching  to  the  founders*  shares,  and  the  nature  and 
extent  of  the  interest  of  the  holders  in  the  profits  and  property  of 
the  connpany,  and  the  consideration  for  which  such  shares  were 
issued,  or  are  proposed  or  intended  to  be  issued,  as  required  by  Sec. 
75(l)(e)of  1909). 
Sec.  2  of  the  Act  of  1900  as  to  promoters'  shares  has  not  been  re-enacted  in 
the  Act  of  1903.    The  reference  to  promoters'  shares  in  Sec.  15  (1)  (a)  of  1901  has 
also  been  omitted,  and  in  lieu  of  these  provisions  Sec.  75  (1)  (e)  has  been  amplified 
BO  as  to  require  a  statement  of  * '  the  number  and  amount  of  shares  issued  or  agreed 
to  be  issued  with  preferential,  deferred,  qualified,  special,  or  limited  rights,  privi- 
leges, or  conditions  attaching  thereto,  and  the  nature  and  extent  of  the  interest  of 
the  holders  of  such  shares  in  the  property  and  profits  of  the  company." 

Sec.  75  (1)  (e)  8.    Of  the  above-mentioned  shares  ordinary  shares,  repre- 

of  1903.  senting  £  of  the  company's  nominal  capital,  are  to  be  (or  have 
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been)  issued  and  credited  as  paid  up  in  full  [or  to  the  amount  of  (ten) 
shillings  per  share]  in  part  consideration  of  the  sale  to  the  company,  par- 
ticulars of  which  are  given  in  par.  13  hereof,  and  there  raaiuing  ordinary 
shares  and  all  the  preference  shares  are  now  offered  to  the  public  for  sub- 
scription, to  be  paid  as  follows: — 

28.  6d.  x>er  share  on  application. 

28.  6d.  per  share  on  allotment. 

2s.  6d.  per  share  on  the  day  of 

2s.  6d.  per  share  on  the  day  of 

and  the  remaining  10s.  per  share  shall  be  payable  as  the  same  may  be 
called  up  by  the  directors  in  accordance  with  the  Articles  of  Association. 

Where  shares  are  offered  to  the  public  the  amount  payable  on  application  on 
each  share  shaU  not  be  less  than  ten  per  cent,  of  the  nominal  amount  of  the  share : 
See.  95  (8)  of  1903. 

**  Consideration  '' ;  aee  S,  Frost  d:  Co.,  1899,  2  Ch.  207. 

10.  The  minimum  subscription  on  which  the  directors  may  proceed 
to  allotment  is  shares. 

Shares  to  be  issued  as  fully  or  partly  paid  up  cannot  be  reckoned  in  the 
minimum  subscription  (Sec.  95  (2)  of  1908).  This  clause  is  required  only  on  a 
fint  offer  of  shares  to  the  public  (Sec.  95  (6)  of  1908). 

11.  The  company  has  already  offered  shares  of  £ 

each  for  subscription  to  the  public,  viz. :  On  the  day  of  , 

19    ,  shares  were  offered ;  of  these  shares  were  allotted, 

and  the  amount  which  has  been  paid  on  such  shares  is  £  {and  so 

<m,  giving  the  like  particulars  as  to  each  previous  offer  of  shares). 

12.  This  company  has  been  formed  for  the  purpose — 

Here  state  the  objects,  position,  and  prospects  of  the  company  concisely  and 
aoeurately.  If  the  company  is  formed  to  acquire  a  property  state  the  particulars  of 
the  property  and  values.  Statements  of  value  ought  to  be  supported  by  valuations 
of  competent  men,  and  it  is  usual  to  set  out  the  reports  of  valuers,  if  not  too  long, 
in  full.  If  extracts  only  are  set  out,  the  prospectus  should  state  where  t^e  original 
reports  may  be  seen,  but  in  any  case  the  utmost  care  should  be  taken  that  the 
extracts  are  not  misleading. 

Where  a  going  concern  is  to  be  acquired  by  an  intended  company,  or  where  a 
new  issue  of  shares  is  made  by  an  existing  company,  it  is  usual  to  show,  by  the 
report  of  accountants,  the  result  of  from  three  to  five  years'  operations,  so  that 
intending  investors  may  see  what  the  company  may  be  expected  to  do. 

In  the  case  of  the  proposed  acquisition  of  a  new  business,  the  prospectus  will 
state  as  particularly  as  need  be  the  nature  and  circumstances  of  the  business,  the 
property  and  assets  to  be  acquired,  their  values,  what  sum  will  be  required  for 
working  capital,  and  how  it  is  to  be  provided.  If  it  is  proposed  to  retain  the 
existing  staff,  or  appoint  the  vendors,  or  any  of  them,  as  managing  directors,  the 
fact  should  be  stated  and  the  terms  of  any  contract  set  out ;  also,  if  the  vendors  pay 
any  part  of  the  preliminary  expenses,  and  what  obligations  the  company  takes 
over,  but  particulars  of  contracts  entered  into  in  the  ordinary  course  of  trade  or 
bosiness  need  not  be  given  (Sec.  75  (1)  (k)  of  1908).  Where  any  arrangements 
have  been  entered  into  by  the  company  or  its  promoters  for  the  sale  of  any  property 
or  business  to,  or  its  acquisition  by  the  company,  the  following  particulars  are 
required  to  be  stated,  if  the  property  is  to  be  paid  for  wholly  or  partly  out  of  the 
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Chap.  4. 

Shares  fully 
or  partly  paid 
up. 

Sec.  75  (1)  (d) 
of  1903. 
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money. 
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Sec.  76  (1) 
of  1903. 

8ec.  75  (2) 
1903. 


(K) 


of 


Sec.  75  (3) 
1903. 


of 


Particulars  of 
contract  for 
sale  to  com- 
pany. 


Sec.  75  (1)  (f) 
of  1903. 


Sec.  76  (1)  (g) 
of  1903. 


Sec.  76  (1)  (g) 
of  1903. 


Particulars 
where  com- 
pany a  sub- 
pnrchaaer. 
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proceeds  of  the  uunte  of  share*  or  debentures  offered  for  subscription  by  the  prospectus, 
or  if  the  purchase  or  acquisition  has  not  been  completed  at  the  date  of  publication  of 
the  prospectus : — 

1.  The  names  and  addresses  of  the  vendors ; 

2.  The  amount  payable  in  cash,  shares,  or  debentures  to  the  vendors ; 

3.  And,  where  there  is  more  than  one  vendor  or  the  company  is  a  sub- 
purchaser, the  amount  so  payable  to  each  vendor  ; 

4.  The  amount  paid  or  payable  as  purchase  money  in  cash,  shares,  or  deben- 
tures, specifying  the  amount  payable  for  goodwill. 

**  Vendor  "  means  any  person  who  has  entered  into  any  contract  absolute  or 
conditional  for  the  sale  or  purchase,  or  for  any  option  of  purchase,  of  any  property 
to  be  acquired  by  the  company  in  any  case  where — 

(a)  The  purchase  money  is  not  fully  paid  at  the  date  of  publication  of  the 

prospectus  ;  or 

(b)  The  purchase  money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of  the 

proceeds  of  the  issue  offered  for  subscription  by  the  prospectus ;  or 

(c)  The  contract  depends  for  its  validity  or  fulfilment  on  the  result  of  such 

issue. 

Where  the  property  is  to  be  taken  on  lease  *' vendor  *'  includes  lessor,  "  sub- 
purchaser "  includes  sub-lessee,  and  "purchase  money  "  includes  the  consideration 
for  the  lease. 

A  clause  in  the  following  form  will  meet  the  requirements  of  Sec.  76  (1),  sub- 
sees,  (f)  and  (g)  of  1903,  in  the  case  of  a  contract  for  the  sale  of  a  property  to  the 
company  where  the  company  is  not  a  sub-purchtiser :  - 

18.  The  contract  for  the  sale  to  the  company  of  the  property  known 
as  Totaranui,  and  of  the  business  of  sawmillers  and  sash  and  door  and 
woodware  manufacturers  carried  on  there  by  John  Brown  and  William 
Jones,  and  of  the  stock-in-trade,  plant,  machinery,  and  other  assets  before 
enumerated,  is  dated  the  day  of  19         ,  and  is  made 

between  John  Brown  and  William  Jones,  both  of  Totaranui,  in  the  County 
of  ,  Hawmillei*s,  of  the  one  part,  and  the  company  of  the  other 

part.    The  price  to  be  paid  therefor  by  the  company  is  £  ,  of 

which  the  sum  of  £  is  payable  for  goodwill.    The  price  will  be 

paid  to  the  vendora  in  equal  shareH  as  follows: — Each  of  the  vendoi-s  will 
receive  the  sum  of  £  in  cash  and  ordinary  shares  in  the 

capital  of  the  company  of  the  nominal  value  of  £1  each,  to  be  issued  as 
fully  paid  up. 

The  vendors  are  promotei-s  of  the  company,  and  fixed  the  said  pur- 
chase price. 

If  any  sum  has  ah-eady  been  paid  to  the  vendors  on  account,  the  amount  of 
such  payment  must  be  stated. 

Where  the  company  is  a  sub-purchaser,  adapt  the  following  clause : — 

The  contract  for  the  sale  of  the  (here  specify  property)  to  the  company 
is  dated  the  day  of  19        ,  and  is  made  between  John 

Thomson,  of  ,  commission  agent;  William  Robinson,  of  , 

sheepfarmer;  Matthew  White,  of  ,  sawmiller,   and  Thomas 

Ferguson,  of  ,  commission  agent  (hereinafter  called  "  the  syn- 

dicate '*)  of  the  (me  part,  and  the  company  of  the  other  part.  The  price 
to  be  paid  for  the  property  by  the  company  is  £10,000,  of  which^the  sum 
of  £2500  is  payable  for  goodwill.    The  syndicate  has  a  contract  for  the  sale 
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of  the  property  to  them  dated  the  day  of  19         ,  made  Part  I. 

between  John  Brown  and  William  JoneH,  both  of  ,  sawmillers,  of  Chap.  4. 

the  one  part  and  the  syndicate  of  the  other  part.  The  purchase  price 
under  such  contract  is  £7500,  of  which  the  sum  of  £500  has  been  paid  by 
the  syndicate  to  the  said  John  Brown  and  William  Jones  in  equal  sharen, 
and  the  sum  of  £7000  will  be  paid  by  the  syndicate  to  their  vendors  (or  by 
the  company  on  the  direction  of  the  syndicate)  on  the  completion  of  the 
sale  by  the  syndicate  to  the  company.  Of  the  said  sum  of  £7500  to  be 
paid  to  John  Brown  and  William  Jones  the  sum  of  £1000  is  payable  for 
goodwill.  The  purchase  price  will  lx»  paid  by  the  company  on  the  com- 
pletion of  the  purchase  as  follows: — Each  member  of  the  syndicate  will 
receive  the  sum  of  £125  in  cash  and  625  shares  in  the  capital  of  the  com- 
pany of  the  nominal  value  of  £1  each,  to  be  issued  as  fully  paid  up,  and 
.Fohn  Brown  and  William  Jones  will  each  receive  the  sum  of  £3500  in  cash 
from  the  company  by  direction  of  the  syndicate. 

The  membera  of  the  syndicate  and  the  said  John  Brown  and 
William  Jones  art*  promoters  of  the  company. 

See  Ghtckxtnii  v.  Jiame*^  1900,  A.C.  240  ;  and  chapter  on  Promoters  infra. 

14.    The  vendcn-a  have  paid  (or  will  pay)  to  Messrs.  Sec.  7-5  (1)  (j) 

(in   equal  shares)  for  their  services   in  the  promotion   of  the  °'  ^^''^* 

company,  and  in  particular  for  arranging  the  said  sale  to  the  syndicate  Payments  to 

and  obtaining  the  consent  of  Messi-s.  to  join  the  lH>ard  of  P^'O'^^o^ers. 

directors,  the  sum  of  £  in  cash. 

16.    The  preliminarj'  expenses  of  and  incidental  to  the  formation  Soc.  75  (1)  (i) 

and  establishment  of    the  company  and  until  the   company   shall    l^  ^'  ^^•'^• 

entitles!  to  commence  business  are  estimated  to  amount  to  £  ,  and  Preliminary 

will  be  borne  by  the  vendors  {or  by  the  company).  expenses. 

16.  The  amount  iKayable    {or  paid)   by  the  company   {or  by  the   Sec.  75  (1)  (h) 
vendors)  as  commission  for  underwriting  the  shares  offere<l  to  the  public  ^^  l^'^'^- 

by  tbitt  pruBpectus  is  £  ,  being  at  the  rate  of  £  per  cent,  on  Commission 

the  amount  thereof.  for  under- 

wntmg  and 
Or,  as  the  case  may  be—  brokerage. 

The  company  has  {or  the  vendors  have)  agreed  to  pay  a  commission 
at  the  rate  of  £  per  cent,  to  the  brokers  (m  all  shares  of  which  they 

pnK»ure  the  subscription. 

It  is  to  be  noted  that  Sub-sec.  (3)  of  Sec.  8  of  the  E.  Act  of  1900,  which  was 
omitted  from  the  corresponding  section  in  the  N.Z.  Act  (Sec.  13)  of  1901,  has  been 
included  in  Sec.  57  of  1903,  Sub-sec.  (3).  The  sub-section  is  as  follows:— "  But 
nothing  in  this  section  shall  affect  the  power  of  any  company  to  pay  such  brokerage 
as  it  has  heretofore  been  lawful  for  a  company  to  pay." 

The  Articles  must  contain  a  clause  authorising  the  payment  of  commission 
onder  clause  57  (1)  of  1903. 

An  agreement  to  pay  a  lump  sum  for  underwriting  is  not  a  **  rate  "  within 
Sec.  13  of  1901 ;  see  Booth  v.  New  Afrikatider  dtc,  1903,  1  Ch.  295. 

17.  Mr.  John  Brown  and  Mr.  Matthew  White,  directors,  are  inter-  Sec.  76  (1)  (m) 
ested  in  the  promotion  of,  and  in  the  property  proposed  to  be  acquired  of  1908. 

by  the  company  to  the  extent  only  of  their  interests  as  vendors  under  Directors*  in- 

the  contracts,  particulars  of  which  are  given  in  clause  13  hereof,  and  ^^^^^  *°  *"® 
'  *^  °  company. 
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Mr.  is  to  receive  from  Messrp.  John  Brown  and  William  Jones 

the  sum  of  £        to  enable  him  to  acquire  his  director's  qualification 
shares. 

18.  The  following  are  the  clauses  in  the  Articles  of  Association 
fixing  the  number  of  shares  required  for  a  director's  qualification  and 
as  to  the  renmneration  of  directors : — 

Here  insert  copies  of  Articles  refen-ed  to. 

19.  The  reports  and  valuations  of  Messrs.  ,  the 
certificates  of  Messrs.  ,  copies  of  the  Memorandum  and 
Articles  of  Association  of  the  company,  and  of  the  contracts  referred  to 
in  par.  18  hereof,  and  of  all  other  material  contracts  (particulars  of 
which  are  given  in  the  following  schedule)  can  be  inspected  at  the  office 
of  the  company's  solicitors,  No.  ,  Street,  Wellington,  during 
business  hours. 

Schedule  of  Contracts. 


DATE   OF   CONTRACT. 


SUBJECT   MATTER. 


In  order  to  understand  what  is  meant  by  the  words  •*  material  contracts  "  in 
What  are  ^^-  75  (1)  (k)  of  1903  reference  must  be  made  to  Sec.  23  of  1B82,  subsUntially 

**  material  identical  with  Sec.  H8  of  the  E.  Act  of  18G7,  and  to  the  decisions  on  the  latter 
contracts  "  ?  section.  Sec.  23  of  1882  was  repealed  by  Se-.  li)  (9)  of  1901,  and  Sec.  75  (1)  (k), 
1903,  is  the  substitated  provision.  The  words  "  any  contract "  in  the  repealed 
section  have,  by  a  long  series  of  decisions,  received  a  limited  construction.  In 
Sulliran  v.  Mitcalfe,  5  C.P.D.  455,  Baggallay,  L.J.,  said  (p.  464):  **If  such  was 
the  intention  of  the  Legislature  it  is  difiicult  to  suggest  any  other  class  of  contracts 
as  being  within  its  contemplation  than  such  ns,  if  made  known  to  the  person 
reading  the  prospectus  or  notice,  would  l^e  likely  to  influence  him  in  determining 
whether  he  would  or  would  not  become  a  shareholder  in  the  projected  company.'* 
In  the  recent  case  of  Hrmmie  v.  Speak^  1903,  51  W.R.  258  (in  the  Court  of  Appeal), 
Collins,  M.R.,  says  (p.  200)  :  "  The  judgment  of  Baggallay,  L.J.,  in  Sullivan  v. 
Mitcalfe,  gives  the  real  meaning  of  materiality.  Mr.  Astbury  has  pointed  out  that 
you  are  demanding  impossibilities  from  the  Court  if  you  ask  us  to  find  whether  a 
person  would  have  been  influenced  by  a  contract  which  he  had  never  seen.  A 
person  in  considering  whether  he  should  take  shares  is  entitled  to  have  every 
material  element  clearly  put  before  him,  and  the  section  deems  it  fraudulent  if  any 
material  contract  is  not  put  before  him.  Coleridge,  L.J.,  in  Twycrwn  v.  (iranty  2 
C.P.D. ,  at  p.  483,  points  out  how  important  it  is  that  an  applicant  for  shares 
should  know  what  sort  of  people  are  to  have  control  of  his  money." 

**  Any  contract "  within  the  meaning  of  Sec.  23  of  1882  is,  it  is  submitted,  a 
*•  material  contract  "  within  the  meaning  of  Sec.  75  (1)  (kj  of  1903. 

If  B  acquires  a  property  from  A  and  sells  it  to  a  company,  the  price  which  B 
paid  to  A  is  not  material  if  the  relation  between  A  and  B  was  merely  that  of  vendor 
and  purchaser.  But  if  A  is  directly  or  indirectly  interested  in  the  disposal  of  the 
property  by  B  to  the  company,  the  contract  under  which  he  is  so  interested  would 
be  material,  if  not  the  contract  for  sale  to  B  ;  see  per  Baggallay,  L.B.,  5  C.P.D.,  at 
p.  467.    And  if  B  purchased  for  the  purpose  of  selling  the  property  to  the  company, 
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and  B  was  a  promoter  at  the  time  of  eaeh  porohase,  the  contract  with  A  would  be  a   Part  I. 
malerial  contract:  Gluek»tein  v.  Barnes,  1900,  A.C.  240 ;  Burland  y.  Earle,  1902,   Ghap.  4. 

A.C.  83  at  p.  99.    Prom  Broome  v.  Speake,  ut  sup,  it  woald  appear  that  an  agree- 

ment  for  the  recission  of  what  was  a  material  contract,  is  iteelf  a  material  contract, 
and,  therefore,  the  rescinded  contract  itself  is  still  material.  In  that  case  an  agree- 
ment that  a  promoter  should  receive  £7500  by  way  of  bonus  was  held  material 
though  rescinded.     See  also  Gackett  v.  Kestoick,  1902,  2  Ch.  456. 

Sec.  75  (1)  (k)  of  1903  does  not  require  particulars  to  be  stated  of  any  contract 
entered  into  in  the  ordinary  course  of  business  carried  on  or  intended  to  be  carried 
on  by  the  company,  nor  of  any  contract  entered  into  more  than  three  years  before 
the  issue  of  the  prospectus. 

See  further,  chapter  on  Promoters  infra . 

90.    Applications  for  shares  should  be  made  upon  the  form  accom-  Applications 
panying  this  prospectus,  and  sent  to  the  Bank  of  ,  Wellington,  or  ^or  shares, 

to  one  of  its  branches,  together  with  the  amount  payable  on  application. 
If  no  allotment  is  made  the  deposit  will  be  returned  in  full,  and  if  the 
number  of  shares  allotted  on  any  application  is  less  than  the  number 
applied  for,  the  balance  of  the  application  money  will  be  applied  in  reduc- 
tion of  the  allottee's  future  liability  on  the  shares  allotted.  Prosjiectuses 
and  forms  of  application  for  shares  may  be  obtained  at 

This  clause  may  be  modified  to  meet  circumstances.  It  may  be  advisable  to 
add  the  following  clause :   - 

As  the  minimum  subscription  must  be  allotted  within  ninety  days 
after  the  first  issue  of  this  prospectus  the  subscription  list  will  close  on 
the  day  of  next. 

See  Sec.  95  (4)  of  1903  as  to  issue  of  prospectus,  and  chapter  on  Meetings 
(Directors')  infra.  If  the  minimum  subscription  is  not-received  so  as  to  enable  Sec. 
95  (4)  to  be  complied  with,  it  seems  that  there  is  no  course  open  but 'to  jile  a  new 
proqsectus,  and  get  applicants  for  shares  to  renew  their  applications,  or  return  their 
deposits  under  Sec.  95  (4). 

The  time  for  allotting  the  minimum  subscription  has  been  extended  by  Sec. 
95  (4)  of  1903  from  60  to  90  days. 

21.    This  prospectus  has  been  duly  filed  with  the  Registrar  of  Joint   Sec.  74  (4)  of 
Stock  Companies.  1903. 

Dated  the  day  of  ,190    .  ^8.^^  ^^^  ""^ 

(tSignatures  of  all  persons  named  in  prospectus   as  directors  or  proposed  Sec.  74  (2)  of 

directors.)  1908. 

Any  signatory  of  the  prospectus  may  sign  by  his  agent,  authorised,  in  writing 
(Sec.  74  (2)  of  1903). 

Form  of  Application  for  Shares. 

(To  be  annexed  to  or  enclosed  in  Prospectus.)- 

To  the  Directors  of  *'  The  Company,  Limited,"  (or 

if  the  company  is  not  yet  registered, 
To  the  Proposed  Directors  of  "  The  Company,  Limited," 

Intended  to  Ik*  registered  under  The  Companies  Act,  1903). 
Gentlenwn, — 

I  hereby  request  you  to  allot  me  shares  in  the  above- 

named  company  upon  the  terms  of  the  company's  prospectus  (or  of  the 
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Part  I.  pro8()ectu8  issued  in  relation  to  the  said  intended  company)  dated  the 

Oh&p.  4.  day  of  ,  and  I  hereby  agree  to  accept  the  same  or  any 

less  number  that  may  be  allotted  to  me. 

I  have  paid  to  (the  company's  bankers,  the  Bank  of  )  the 

sum  of  £  ,  being  the  amount  payable  on  application  for  the  said 

shares,  and  I  agree  to  pay  the  further  sum  of  £  per  share  on  allot- 

ment and  the  balance  as  provided  by  the  said  prospectus. 

And  I  request  and  authorise  you  to  register  me  as  the  holder  of  the 
shares  so  allotted. 

(Name  in  full) 
(Address) 
(Description) 
DatiHl  the  day  of  ,  19     . 

(Signature) 

See  Domiea  v.  Ship,  L.R.  3  H.L.  343 ;  WegtjM/rt  Cardiff  Coal  Co.,  12  N.Z. 
410.  In  the  latter  case  the  application  was  addressed  to  the  provisional  directors. 
In  Pahnemton  Jireicenj  Co.  v.  JVoUerman,  N.Z.  2  S.C.  223,  Mr.  Justice  Richmond 
said  :  *'  The  term  *  provisional  director*  has  no  sense  except  as  applicable  to  sub- 
scribers to  a  Memorandum  of  Association  or  to  some  "  [pemomt  named  a*  directors) 
'*  provisionally  in  the  Articles  of  Association.  Before  the  company  is  constituted 
these  cannot  be  provisional  directors.  They  are  merely  persons  favourable  to  the 
foiTuation  of  the  company.*' 

Persons  named  as  provisional  directors  in  a  prospectus  issued  before  registra- 
tion would,  however,  be  promoters. 


Circum- 
stances under 
which 
preliminary 
contracts  are 
required. 


Preliminary  Contraete. 

The  majority  of  companies  are  formed  for  the  purpose  of 
enabling  persons  to  share  in  an  investment  or  speculation,  which 
by  reason  of  limited  means  they  would  otherwise  lose  the  oppor- 
tunity of  acquiring.  A  few  individuals  may  see  good  prospects 
in  a  patent,  a  mine,  or  some  scheme  for  which  the  acquisition  of 
some  property  is  essential,  but,  though  capable  of  judging  what 
may  be  achieved  by  capital  and  enterprise,  they  may  be  quite 
unable,  from  want  of  means,  to  acquire  the  necessary  basis 
for  the  proposed  venture,  or,  if  able  to  acquire  it,  may  be 
unable  to  carry  it  on,  and  so  they  negotiate  for  and  obtain 
an  option  or  concession  from  the  owner  of  the  property,  who 
is  usually  content  to  accept  a  lower  price  than  he  would,  if  he 
had  the  capital  to  work  and  develope  the  property  himself.  It 
may  be  that  the  purchasers  buy  the  property  outright,  in  which 
case  the  vendor  is  paid  his  price,  and  has  no  interest  in  or 
concern  with  any  company  w^hich  may  be  formed  to  take  the 
property  over,  or  it  may  be  that  those  intending  to  float  a  com- 
pany to-  develope  the  property,  obtain  in  one  form  or  another 
what  is  merely  an  option.     Sometimes  the  intending  promoters 
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form  a  syndicate,  and,  if  their  number  be  more  than  ten.  Part  I. 
they  register  the  syndicate  as  a  limited  company,  with  a  short  ^'*^*^' 
Memorandum  of  Association  and  a  capital  just  sufficient  to 
enable  them  to  acquire  the  desired  property  ;  their  object  bein*^ 
to  dispose  of  the  property  again  to  a  larger  company  in  order 
to  obtain  capital  to  work  or  develope  the  property,  and  a  profit 
for  themselves — taking  i)art,  or  it  may  be  the  whole,  of  the 
purchase  money  in  paid-up  shares  in  the  larger  company.  For 
a  concrete  example  of  the  modus  operandi  in  cases  of  this 
kind,  see  statement  of  facts  in  Olympia  Ltd,,  1898,  2  Ch.  153, 
reported,  as  decided  by  the  House  of  Lords,  as  Glnrksteiv  v. 
Barneii,  1900,  A.C.  240;  (in  this  case  the  syndicate  was 
ultimately  compelled  to  account  to  the  receiver  and  liquidator 
of  the  company  for  secret  profits  made  in  the  course  of  the 
transactions). 

Before  the  company  which  all  parties  have  in  view  can  be 
formed,  it  is  essential  that  the  rights  or  properties  which  are  to 
form  the  basis  of  the  company's  operations  must  be  secured. 
It  may  be  that  the  nominal  vendor  is  dependent  on  the  flotation 
of  the  company  for  his  price,  in  which  case  every  step  taken  by 
him  and  the  nominal  purchasers  are  links  in  the  chain  of 
promotion,  and  may  clothe  all  parties  with  the  duties  and 
responsibilities  of  promoters  ;  see  chapter  on  Promoters  infra. 
The  rights  are  secured  to  the  intended  company  by  what  is 
called  a  "  preliminary  contract "  which,  according  to  the  practice 
adopted  may  be 

(1)  Executed  before  the  registration  of  the  company  whicli 
is  intended  to  acquire  the  property  ;  or 

(2)  Executed  after  the  registration  of  the  company. 

In  practice  it  is  important  to  bear  in  mind  that  the  various 
provisions  in  The  Companies  Act,  1903,  as  to  stating  particulars 
of  contracts  in  the  prospectus  have  special  reference  to  pre- 
liminary contracts,  and  the  whole  question  of  these  contracts 
should  be  considered  in  the  light  of  the  principle  that  promoters 
stand  in  a  fiduciary  relation  to  the  company  for  whose  existence 
they  are  responsible.  As  to  this  aspect  of  the  subject  the  reader 
is  referred  to  the  chapter  on  Promoters  infra. 

It  will  be  sufficient  here  to  deal  shortly  with  the  methods 
adopted  in  practice  for  securing  to  the  proposed  company  the 
right  of  acquiring  the  property  which  is  to  be  the  basis  of  its 
establishment. 
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Part  I.  As  to  Contracts  executed  before  Incorporation  of  the   Company, 

Chap.  4, 

Where  the  vendor  is  not  specially  interested  in  the  forma- 

wh  ti  ^^^^  ^^  flotation  of  the  proposed  company,  and  it  is  desired  to 
should  be  bind  him  to  sell  if  the  company  is  floated,  an  agreement  is 
executed  prepared  between  the  vendor  and  some  person  expressed  to  be 

poration.  a  trustee  or  agent  for  the  proposed  company.     The  agreement  is 

an  ordinary  agreement  for  sale  and  purchase,  with  a  clause 
enabling  the  trustee  or  agent  to  rescind  without  any  liability 
in  the  event  of  the  contract  not  being  adopted  by  the  company, 
or  in  the  event  of  the  company  not  becoming  entitled  to  com- 
mence business  within  a  fixed  period,  and  a  provision  that  on 
such  adoption  the  trustee's  or  agent's  liability  is  to  cease  ;  see 
form  p.  112  infra.  Such  a  contract  is  in  effect  a  mere  option. 
Does  not  bind  It  is  of  the  utmost  importance  to  bear  in  mind  that  a  con- 

AdoSedf  ^'^  *  tract  expressed  to  be  made  with  a  trustee  or  agent  of  a  company 
not  yet  in  existence,  and  executed  before  incorporation,  will  not 
bind  the  company  when  formed,  unless  and  until  the  company, 
after  incorporation,  enters  into  a  contract  expressly  adopting 
such  preliminary  contract,  and  the  company  is  entitled  to  com- 
mence business  (Sec.  99  (3)  of  1903).  The  reason  for  this  rule  is 
stated  by  Jessel,  M.R.,  in  Empress  Engineering  Co.,  16  CD.  125, 
as  follows  : — 

"  The  contract  between  the  pronioterH  and  the  so-called  agents  for 
the  company  was  not  a  contract  binding  upon  the  company,  for  the 
company  then  had  no  existence;  nor  could  it  become  binding  on  the 
company  by  ratification,  because  it  has  been  decided,  and,  as  it  appears  to 
me,  well  decided,  that  there  cannot  in  law  be  an  effectual  ratification  of  a 
contract  which  could  not  have  been  made  binding  on  the  ratifier  at  the 
time  it  was  made,  because  the  ratifier  was  not  then  in  existence." 

Acts  of  the  company  which  would  amount  to  ratification  and 
adoption,  if  the  preliminary  contract  had  been  entered  into  after 
its  incorporation,  may  be  quite  ineffectual  as  to  a  contract  made 
with  an  agent  or  trustee  for  the  company  before  its  incorpora- 
tion :  Kelnery.  Baxter,  L.R.  2  C.P.  174  ;  Empress  Engineering  Co., 
16  CD.  125.  Even  where  a  contract  was  expressly  adopted  by 
the  Articles  of  Association,  as  in  Northumberland  Avenue  Hotel 
Co.,  33  CD.  16  (and  see  Lagunas  Nitrate  &c.  v.  Lagunas  Synd., 
1899,  2  Ch.,  at  p.  424),  and  even  where  the  directors  expressly  re- 
solved to  adopt  and  confirm  such  a  contract,  as  in  Noi^th  Sydney 
&c.  V.  Higgins,  1899,  A.C  263,  it  was  held  not  to  be  binding 
on  the  company.     In  that  case  Lord  Davey  said  (p.  271  : — 

"  Their  lordships  do  not  think  that  the  adoption  and  confirmation  by 
directors  of  a  contract  made  before  the  formation  of  the  company  by 
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pensonB  purporting  to  act  on  behalf  of  the  company  creates  any  con-  Part  I. 
tractual  relation  whatever  between  the  company  and  the  other  party  to  Ghap.  4. 

the  contract,  or  imposes  any  obligation  whatever  on  the  company  towards  

that  party." 

In  the  Northuviberland  Avenue  Hotel  case,  ut  snp,  the  company 
had  taken  possession  of  the  land  under  the  agreement,  and  spent 
money  thereon,  and  had  paid  rent  to  the  lessor,  but  it  was  held 
that  these  acts  were  done  on  an  erroneous  assumption  that  the 
contract  was  binding  on  the  company.  Of  course,  it  may  be 
that  the  acts  of  a  company  after  its  formation  would  be  evidence 
of  a  new  contract  to  the  same  effect  as  the  old  one  ;  see  per 
Jessel,  M.R.,  in  Empress  Engineering  Co.,  16  CD.  125  at  p.  128  ; 
Howard  v.  Patent  Ivory  Co,,  38  CD.  156  ;  Isaacs'  case,  1892,  2 
Ch.  158  ;  Salisbury  Jones's  case,  1894,  3  Ch.  356  ;  Bagot  Pneu- 
matic cCt.  v.  Clipper  Pneumatic  &c.,  1901,  1  Ch.  196. 

As  to  Contracts  Executed  after  Incorporation. 

In  the  majority  of  cases,  however,  the  real  vendor  is  directly  when  con- 
interested  in  the  acquisition  of  his  property  by  the  company.  *^*  signed 
¥  u  ^u         •  •        *      u  ^-        u-    J-  after  moor- 

In  such  a  case  there  is  no  occasion  to  have  an  option  binding  as  poration. 

against  the  vendor  before  the  incorporation  of  the  company,  but 
it  is  essential  that  intending  shareholders  should  see  the  terms 
on  which  the  property  proposed  to  be  acquired  is  to  be  pur- 
chased. A  contract  is  therefore  prepared  before  incorporation, 
and  is  expressed  to  be  made  by  the  vendor  either  wuth  the  com- 
pany or  with  a  trustee  or  agent  for  the  company.  In  either 
case  it  is  executed  after  incorporation,  and,  if  made  with  a  trustee 
or  agent,  is  ratified  by  the  company  and  adopted  usually  by  reso- 
lution of  the  directors.  Where  the  contract  is  signed  after  incor-  if  made  on 
poration  an  adopting  contract  is  unnecessary.  Sometimes  the  company. 
Memorandum  and  Articles  contain  power  to  adopt  the  specific  ratification  by 
contract  which  has  been  prepared  (see  clauses  1  and  2  in  ficient."^ 
Memorandum,  p.  39  supra,  and  clause  8  in  Articles,  p.  51 
supra),  or  it  may  be  that  the  company  is  empowered  in  general 
terms  to  acquire  properties  or  businesses  of  the  nature  intended 
to  be  sold  to  the  company.  As  to  the  possible  advantage  of  the 
latter  course,  see  chapter  on  Memorandum  (Objects),  p.  26  supra. 
Where  the  company  is  promoted  by  the  vendor,  and  is  formed 
really  on  the  basis  that  the  proposed  sale  shall  be  carried  into 
effect,  first  directors  are  usually  appointed  by  the  Articles,  or  the 
signatories  of  the  Memorandum  may  be  selected  with  a  view  to 
the  appointment  of  first  directors  ;  see  chapter  on  Articles,  p.  50 
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Part  I.  sn}^ra.     It  is  clearly  the  duty  of  directors  to  consider  and  deter- 

Chap.  4.        mine  whether  any  contract  should,  in  the  company's — that  is, 

the   ahareholders^ — interests,    \)c   adopted    hy    it,    either   with    or 

without  modification. 

Forms  of  Preliminary  Contracts. 

Agreement   for   the   Sale  of  a  Property  to  a  Tmetee   for  an 
intended  Gompany  to  be  executed  before  Incorporation. 

[Mr.  Palmer  suggests  in  his  Company  Precedents,  8th  ed.,  p.  302,  that  there 
may  be  a  disadvantage  in  making  the  preliminary  contract  with  a  trmtee  for  the 
company,  and  that  it  is  better  to  refer  t)  the  contracting  purchaser  as  an  agent,  for 
the  reason  that  it  is  doubtful  whether  a  trustee  of  the  benefits  of  a  contract  could 
agree  to  a  variation  thereof.  The  practice  is,  however,  to  make  the  contract  with* 
some  person  expressed  to  be  a  trustee  for  the  intended  company.] 

Aglpeement  nia<ie  the  day  of  ,  19      ,  between 

A.B.,  of  (hereinafter  called  **  the  vendor  '*),  of  the  one  part,  and 

(M).,  of  (as  trustee  for  and  on  behalf  of  the  comimny  intended 

to  be  incoriK)rated  as  hen  mafter  mentioned,  and  hereinafter  called  **  the 
trustee  '*),  of  the  other  part.  Whkreas  the  vendor  is  the  owner  of  the 
business  and  g<XKlwill  thereof,  lands,  property,  and  effects  more  par- 
ticularly set  out  in  the  Ist  Schedule  hereto.  Axd  whrrbas  it  is  intende<l 
that  a  company  limite<l  by  shares  to  be  called  "The  Company, 

I.til.,"  and  hereinafter  referred  to  as  "the  company,"  shall  be  incor- 
porat4*d,  having  for  one  of  its  objects  the  acquisition  of  the  said  business, 
^^oodwill,  and  properties.  And  whereas  the  Memorandum  and  Articles  of 
Association  of  the  said  intended  company  have  been  prepared  and  ai>- 
l)roved  by  the  vendor,  testified  by  the  endorsement  of  his  signature 
thereon.  And  whereas  the  nominal  capital  of  the  company  is  to  Ije 
£  ,  divided  into  shares  of  £  each.    Now  it  is  hereby 

a^eed  by  and  l)etween  the  parties  hereto  as  follows : — 

1.  That  the  vendor  shall  sell  to  the  company  an<l  the  company  shall 
pun'hase,  (1)  The  business  as  a  going  concern,  g<K)dwill,  lands,  properties, 
and  effects  specified  in  the  Ist  Schedule  hereto ;  (2)  The  lK)ok  and  other 
debts  due  to  the  vendor  in  his  said  business,  and  all  his  rights  and 
securities  in  resi)ect  thereof ;  (3)  The  l^enefit  of  all  eontract.M  and  engage- 
ments of  the  vendor  in  the  said  business ;  (4)  All  cash  in  hand  and  at  the 
bank,  and  all  negotiable  instruments  of  the  vendor  in  connection  with  the 
sai<l  business  ;  (o)  All  IxKjks  of  account  and  reference,  and  all  other  l)ook8, 
documents,  paiK'rs,  and  writings  used  in  conne<'tion  with  the  said  business 
or  containing  information  relating  thereto;  (tt)  All  other  proi)erty  over 
whicli  the  vendor  has  any  power  of  disiwsal  in  connection  with  the  said 
business. 

The  above  details  may  be  modified  according  to  the  terms  arranged. 

Sec.  75  (1)  (g)  2-     [Part  of]   see  clause  4  infra,  the  consideration  for  the  said  sale 

of  1903.  shall  Ix?  the  sum  of  £  (of  \vhich  the  sum  of  £  is  payable  for 

goodwill)  and  the  consideration  shall  be  payable  as  follows :  The  dii^ectors 
of  the  company  may  satisfy  any  portion  of  the  8ai<l  consideration  not  ex- 
ceeding £  ,  by  allotting  to  the  vendor  shares  in  the  capital  of  the  said 
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company  to  the  nominal  amount  of  the  Huni  intended  to  be  so  HatiHfied,   Part  I. 
the  paid  shares  to  be  credit^l  an  fully  paid-up.    The  remainder  of  the  said  Chap.  4. 
coHMderation  shall  lie  paid  to  the  ven<lor  in  rash.  " 

3.  For  the  puriK>se  of  stamp  <luty  the  consideration  shall  ])e  apixjr- 
tioned  as  follows: — 

Sec  Sec.  92  of  The  Stamp  Act,  1882.  Where  the  property  sold  consists  of 
freehold  or  leasehold  lands  and  the  goodwill  of  a  business  carried  on  in  connection 
therewith  the  price  ought  to  be  apportioned,  and  a  part  allotted  to  goodwill,  if 
merely  to  save  the  unnecessary  payment  of  stamp  duty. 

See  also  Sec.  18  of  The  Stamp  Act  1882  Amendment  Act,  1885,  and  in  re 
l>HthU,  19  N.Z.  369. 

4.  As  the  other  part  of  the  consideration  for  the  said  sale  the  com- 
|iany  shall  undertake  to  pay  or  satisfy,  discharge,  and  perform  all  the 
debts  and  liabilities,  contracts,  obligations,  and  engagements  of  the  vendor 
in  relation  to  the  said  business  (of  which  particulars  are  set  forth  in  the 
2nd  Schedule  hereto). 

As  to  stamp  duty,  see  Surai/ne  v.  Inland  Revenue,  1900,  1  Q.B.  172. 

It  may  be  preferable  to  bind  the  company  to  discharge  engagements  without 
expressing  that  such  obligation  is  part  of  the  consideration.  The  following  is  an 
alternative  clause : — 

The  company  shall  pay  or  satisfy,  discharge,  and  perform  all  the  con- 
tinuing debts  and  liabilities,  contracts,  obligations,  and  engagements  of 
the  vendor  in  relation  to  the  said  business,  and  shall  indemnify  the  vendor 
against  all  claims,  demands,  or  actions  in  respect  thereof,  but  the  vendor 
shall  pay  all  other  debts  and  liabilities  incurred  by  him  in  the  said 
business,  and  shall  deliver  up  possession  of  the  various  i)roperties  hereby 
agreed  to  be  sold  freed  from  all  charges  or  encumbrances  whatsoever, 
excepting  as  is  herein  expressly  mentioned. 

6.  (Here  insert  any  stipulations  as  to  title,  &c.) 

8.  The  shares  to  be  allotted  to  the  vendor  in  lieu  of  cash  shall  be 
allotted  to  the  vendor  on  or  before  the  day  of  next  (or 

within  aft<»r  the  registration  of  the  company). 

7.  The  purchase  shall  be  completed  on  the  day  of  next, 
at  ,  and  the  cimipany  shall  then  pay  to  the  vendor  so  much  of  the 
said  consideration  as  is  jiayable  in  cash,  and  (if  the  company  has  a  dU- 
rretion  <w  to  the  proportion  of  the  purchase  money  they  will  satisfy  with 
paid-up  shares)  shall  <leclare  what  jwrtion  of  the  consideration  it  proixjses 
to  satisfy  by  the  allotment  of  shares,  and  the  parties  shall  then  execute 
the  contracts  required  to  be  filed  under  Sec.  97  of  The  Companies  Act, 
1SK)3,  and  all  assurances  necessary  for  vesting  in  the  company  the 
properties  purchased,  the  same  to  be  prepared  by  and  at  the  expense 
of  the  company. 

8.  If  from  any  cause  whatever  (other  than  the  default  of  the  vendor) 
the  purchase  shall  not  be  completetl  on  the  day  of  ,  the 
f*ompany  sliall  pay  to  the  vendor  interest  from  that  date  on  the  said  sum 
of  £  ,  or  on  so  much  thereof  as  shall  from  time  to  time  remain  uniiaid, 
at  the  rate  of  £  \>er  cent,  per  annum  until  the  said  purchase  shall  be 
complete<l  or  purchase  money  paid. 
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Part  I.  0.    Possession  of  the  properties  the  suhject  matter  of  this  agreement 
Ohap.  4.        shall  he  delivered  up  hy  the  vendor  to  the  company  on  the         day  of 
next  (or  on  payment  of  the  sum  of  £        ,  part  of  the  said  cash  considera- 
tion, or  on  completion  of  the  purchase),  and  in  the  meantime  the  vendor 
shall  carry  on  the  said  business  as  heretofore,  and  maintain  the  same 
as  a  going  concern,  and  he  shall,  as  from  the  date  hereof  (or  as  from  the 
day  of  next),  be  deemed  to  have  been  and  to  be  carrying  on  such 
business  on  behalf  of  the  company,  and  shall  account  to  and  be  entitled 
to  be  indemnified  by  the  company  accordingly  (or  until  the  company  shall 
be  entitled  to  possession  of  the  said  properties  the  vendor  shall  be  deemed 
to  be  carrying  on  the  said  business  on  his  own  behalf,  and  shall  not  be 
liable  to  account  to  the  company  in  respect  thereof). 

All  rents,  rates,  insurance  premiums,  licence  fees,  and  other  periodical 
payments  shall  be  apportioned  as  on  the  day  when  the  company  shall  be 
entitled  to  possession. 

10.  The  company  sliall  afford  the  vendor  reasonable  access  to  all 
the  books,  papers,  writings,  and  documents  of  the  said  business  necessary 
to  enable  the  vendor  to  get  in  all  moneys  due  to  him,  and  for  the  purpose 
of  liquidating  his  affairs. 

11.  (If  vendor  is  to  be  manager  or  to  be  employed  by  the  company  insert 
clause  embodying  terms  of  engagement.) 

12.  (Insert  usual  clause  binding  vendor  not  to  compete.) 

18.  If,  and  so  soon  as  this  agreement  shall  have  been  adopted  by 
the  company  with  or  without  modifications,  all  liability  of  the  said  (trustee 
or  agent)  hereunder  shall  absolutely  cease,  and  the  liability  of  the  com- 
pany shall  thenceforth  be  and  be  deemed  to  have  been  accepted  by  the 
vendor  in  lieu  of  the  liability  of  the  said  (trustee  or  agent), 

14.  If  the  company  shall  not  have  adopted  this  agreement  with  or 
without  modifications  on  or  before  the  <lay  of  next,  or  if  the 

company  shall  not  be  entitled  to  commence  business  (or^  in  the  com  of  a 
quasi-private  company,  if  the  capital  of  the  company  shall  not  have  been 
subecrilxnl  for  by  resi^nsible  persons  to  the  extent  of  £  on  or  before 

the  day  of  next,  the  vendor  or  the  said  (trustee) y  or  if  the 

company  shall  have  adopted  this  agreement  as  aforesaid,  the  company 
may,  by  notice  in  writing  to  the  other  party  hereto,  rescind  this  agree- 
ment, and  thereupon  all  liability  of  all  parties  hereunder  shall  absolutely 
cease  and  determine). 

Any  contract  made  by  a  company  before  the  date  at  which  it  is  entitled  to 
commence  business  shall  be  provisional  only,  and  shall  not  be  binding  on  the  com- 
pany until  that  date,  and  on  that  date  it  shall  become  binding  (Sec.  99  (8)  of  1903). 

16.  The  determination  of  this  freemen t  under  clauses  13  or  14 
hereof  shall  not  afford  a  ground  for  any  claim  for  damages,  expenses,  or 
otherwine. 

In  witness  whereof  the  said  parties  to  these  presents  have  hereunto  sub- 
scribed their  names. 

The  1st  Schedule  hereinbefore  referred  to : — 
The  2nd  Schedule  hereinbefore  referred  to : — 

Signed  by  the  said  A.B.  and  CD.   I 
in  the  presence  of  )' 


ESTABLISHMENT  OF  A  COMPANY.  113 

PreliminaFy  Contracsts. 

A^riwtnint   by   a  Oompany   adopting   with   or   without   Modi-   Part  I. 
Iloations    an    Agroemant    made    on     its    behalf    before   Chap.  4. 
Inoorporatlon. 

(To  be  endorsed  on  the  Preliminary  Contract.) 

Agreement  made  the  day  of  190    ,  between  the 

within  mentioned  "  The  N.Z.  Land  and  Timber  Company,  Ltd.,"  of  the 
first  part,  the  within  named  {the  t^eridors)  of  the  second  part,  and  the 
within  named  {the  trustee  or  agent)  of  the  third  part.  Wheheas  since  the 
execution  of  the  within  written  agreement  **The  N.Z.  Land  and  Timber 
Company,  Ltd."  (hereinafter  called  '*  the  company  '*),  was  on  the 
day  of  ,  19      ,  registered  and  incorporated  in  accordance  with  the 

intention  of  the  parties  to  the  within  written  agreement.  And  whereas 
the  company  is  desirous  of  obtaining  the  benefit  of  the  within  written 
agreement  on  the  terms  thereof  {or^  if  it  has  been  adopted  with  modifi- 
rations,  subject  to  and  with  the  modifications  hereinafter  expressed, 
which  have  been  agreed  to  by  the  company  and  the  parties  to  the  said 
agreement).  Novr  it  is  hereby  agreed  by  and  between  the  parties 
hereto  as  follows  : — 

1.  The  within  written  agreement  is  hereby  adopted  by  the  company 
(subject  to  and  with  the  modifications  set  out  in  clause  8  hereof),  and 
shall  be  binding  on  the  said  {vendors)  and  the  company  in  the  same 
manner,  and  shall  take  effect  as  if  the  company  had  been  incorporated 
before  the  execution  thereof  and  had  been  a  party  thereto  and  had 
executed  the  same  instead  of  the  said  (trustee  or  agent). 

2.  The  said  (vendors)  do  and  each  of  them  doth  hereby  accept  the 
liability  of  the  company  instead  of  the  liability  of  the  said  (trustee  or 
agent),  Sknd  the  said  (trtintee  or  agent)  is  accordingly  hereby  discharged  by 
the  vendors  and  by  the  company  from  all  liability,  present  and  future, 
under  or  in  relation  to  the  said  agreement. 

8.  The  said  agi'eement  shall,  an  between  the  oompany  and  the  said 
(vendors),  be  and  be  deemed  to  have  been  modified  as  follows,  that  is  to 
say: —  (Here  insert  any  modijications  agreed  to.) 

4.  This  contract  is,  as  between  (the  vendors)  and  the  company,  pro- 
visional only,  and  will  bind  the  eonjpany  only  when  approved  by  the 
shareholders  at  the  statutory  meeting.  As  between  (the  vendors)  and  (the 
trustee)  it  is  absolutely  binding  as  from  its  execution. 

This  daase  is  only  applicable  where  there  is  a  modification  of  a  contract 
referred  to  in  the  prospectUH,  and  is  a  reminder  ;  see  Sec.  121  of  1903,  and  Sec.  99 
(3)  of  1903.  But  it  may  be  advisable  to  insert  it  in  this  form  to  release  the  trustee 
or  agent. 

In  witness  whereof  the  company  has  caused  its  common  seal  to  be 
afiUxed  hereto,  and  the  other  jarties  hereto  have  set  their  hands  the  day 
and  year  first  before  written. 

The  common  seal  of  the  company  was) 

hereunto  afiixed  in  the  presence  (l.s.) 

of—  ) 

;V^*'-   Directorj4. 
C  .1)., ) 

K.F.,  Secretary. 

Signe<l  by  the  said,  Ac. 
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Part  I.  Agreement   for  Sale   to   a  New  Oompany,  to  be  exeouted  by 

Ohap.  4.  the  Oompany  or  by  a  Trustee  or  Agent  for  the  Company 

after  Incorporation. 

Agreement  made  the  day  of  ,  19    ,  between  A.B.,  of 

,  and  CD.,  of  (hereinafter  called  **  the  vendors  "of  the  one 

part,  and  "The  N.Z.  Land  and  Timber  Company,  Ltd.,"  a  company  duly 
incorporated  under  The  Companies  Act,  1903,  (hereinafter  called  **  the 
company")  [or  E.F.,  a  trustee  (or  agent)  for  and  on  behalf  of  "The 
Company,  Ltd.,"  a  company  incorporated,  &c.]  of  the  other 
part.  Whbreas  the  vendor  is  the  owner  of  the  business  and  the  goodwill 
thereof,  lands,  property  and  effects,  more  particularly  set  out  in  the  Ist 
•Schedule  hereto.  And  whbreas  the  company  has  been  formed  with  the 
object  (inter  alia)  of  acquiring  the  said  business,  lands,  proixjrty,  and 
effects.  And  whereas  by  clause  8  of  the  Company's  Articles  of  Ar*socia- 
tion  it  is  provided  that  the  directors  of  the  company  shall  take  into 
consideration,  and,  if  they  think  fit,  may  adopt  with  or  without  modi- 
fication the  contract  therein  referred  to,  being  these  presents. 

It   is   hereby   agreed   by   and    between    the    parties    hereto   as 
follows : — 

(Take  in  clauses  1  to  18  in  form  at  p.  110  mpra,  or  such  of  them  as  may  be 
suitable.) 

In  witness,  &c. 

Contracts  for  the  Issue  of  Paid-up  Nharex. 

Liability  to  Under  the  English  Companies  Act,  1862,  the  obligation  of 

P*y 'or^^'J-fes  a  shareholder  in  a  company  was  to  pay  for  his  shares  iv  /^ash, 

law  prior  to      unless   the   company   had   agreed   to  take,   instead    of   money, 

l^^7.  money's  worth  :   Baglan  Hall   Colliery  Co.,  5  Ch.  34B.     If  the 

company  validly  contracted  to  accept  property  in  payment  for 

its  shares,  the  question  whether  such  property  was  equal  in  value 

to  the  nominal  value  of  such  shares  could  not  be  raised  :    PelVs 

case,  5  Ch.  11. 

If  the  consideration  were  a  debt  due  from  the  company  to 

the  subscriber  it  made  no  difference  at  what  time  the  debt  was 

contracted.     The  only   question  was  whether  at  the  time  the 

shares  were  to  be  paid  for  there  was  a  valid  debt  due  from  the 

company  to  the  subscriber  and  immediately  payable,  so  that  the 

demands  could  be  set  off  against  each  other :  Forbes  and  JudtTs 

case,  5  Ch.  270. 

Liability  By  Sec.  25  of  the  E.  Act  of  1867,  with  which  the  last  para- 

Acfof^m?^^  graph  of  Sec.  34  of  the   N.Z.   Act  of  1882  (now  repealed)  is 

and  N.Z.  Act    identical,  it  was  provided  as  follows:  — 

tA  1A82 

*'  Every  share  in  any  company  shall  be  deemed  and  taken  to  have 
heen  issued  and  to  be  held  subject  to  the  payment  of  the  whole  amount 
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thereof  in  cash,  unlesR  the  same  shall  have  been  otherwise  determined  by    Part  I. 
a  contract  duly  made  in  writing  and  filed  with  the  Registrar  at  or  before    Chap.  4. 
the  issue  of  such  shares. 

On  this  provision  it  was  held  that  any  bona  fide  transaction 
between  a  company  and  a  shareholder  which,  if  the  company 
brought  an  action  against  him  for  calls,  would  support  a  plea  of 
payment  (and  not  merely  a  plea  of  accord  and  satisfaction) 
would  be  a  "payment  in  cash";  FothevgilVs  case,  8  Ch.  270; 
Spargo^s  rase,  8  Ch.  407  ;  Lnrocque  v.  Reauchemin,  1897,  A.C. 
358 ;  North  Sydney  Co,  v.  Higgins,  1899,  A.C.  263. 

Section  25  of  the  E.  Act  of  1867  was  repealed  by  Sec.  33  (1) 
of  the  E.  Act  of  1900,  and  the  corresponding  provision  in  the 
N.Z.  Act  of  1882  was  repealed  by  Sec  12  (3)  of  the  Act  of  1901. 

The  obligation  of  a  shareholder  now  to  pay  for  his  shares  is  Liability 
SIS  it  was  before  the  passing  of  the  E.  Act  of  1867,  as  defined  by   ^"^  of^mi 
PelVii  rase  and  Bnglan  Hall  Co.  nt  sup.     There  is  still,  however,  and  1903. 
a  provision  as  to  the  filing  of  a  contract  in  writing  with  the 
Registrar  where  shares  are  issued  for  a  consideration  wholly  or 
l)artly  other  than  cash— viz.,  Sec.  97  (1)  (b)  of  1903. 

**  Whenever  a  limited  company  makes  any  allotment  of  its  shares 
tlie  company  shall  within  one  month  thereafter  file  with  the  Registrar 
.  .  .  .  in  the  case  of  shares  allotted  in  whole  or  in  part  for  a  con- 
Hiileration  other  than  cash,  a  contract  in  writing  constituting  the  title  of 
the  allottee  to  such  allotment,  together  with  any  contract  of  sale,  or  for 
wrvices  or  other  consideration  in  respect  of  which  such  allotment  was 
made,  such  contracts  being  duly  stamped,  and  a  return  stating  the 
number  and  nominal  amount  of  such  shares  so  allotted,  the  extent  to 
whicli  they  are  to  be  treated  as  paid  up,  and  the  consideration  for  which 
they  wore  allotted." 

Under  the  provisions  of  the  last  paragraph  of  Sec.  34  of 
1882  a  failure  to  comply  with  the  conditions  imposed  thereby 
entailed  a  liability  on  the  part  of  the  shareholder  to  pay  up  the 
whole  amount  of  the  nominal  value  of  his  shares  in  cash — that 
is  to  say,  if  a  vendor  sold  property  to  a  company  for  paid-up 
shares,  and  failed  to  file  the  contract  required  by  Sec.  34  of  1882, 
he  was  liable  to  contribute  to  the  company  the  full  nominal 
value  of  such  shares  ;  see  per  Lord  Bowen,  L.J.,  in  London  Cellu- 
loid Co.y  39  CD.  204 ;  Ooregum  Gold  Mining  Co.  v.  Roper,  1892, 
A.C.  125.  There  are  many  cases  of  great  hardship  under  the 
old  law.  Under  the  new  provisions  for  filing  contracts  the  only 
consequence  of  non-compliance  with  the  section  seems  to  be  a 
liability  on  the  part  of  the  directors  and  officers  of  the  company 
to  the  penalty  imposed  by  Sub-sec.  (2)  of  Sec.  97.     The  right  of 
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the  Bhareholder  under  the  contract  to  have  his  shares  treated  as 
fully  or  partly  paid  up  remains  unaffected :  Wright  v.  Horton, 
12  A.C.  371.  As  to  cases  where  shares  were  issued  as  fully  or 
partly  paid  up  before  the  passing  of  The  Companies  Act,  1901, 
but  no  contract  was  filed  as  required  by  Sec.  34  of  1882,  see  the 
new  provisions  of  Sec.  98  of  1903. 

Requisites  of  the  Contracts, 

"A  contract  in  writing." 

The  whole  contract  must  be  in  writing,  and  must  therefore 
show  "what  shares  are  to  be  fully  paid  up,  and  for  what  con- 
sideration they  are  to  be  issued":  Crickmer^s  case,  10  Ch.  614. 
The  contract  here  contemplated  seems  to  be,  not  the  contract  for 
sale  or  services  for  which  paid-up  shares  are  issued,  but  a  sub- 
sidiary contract;  see  Kharaskhoma  Syndicate,  1897,  2  Ch.  451, 
456,  and  S.  Frost  &  Co.,  1899,  2  Ch.  207,  as  to  such  a  contract, 
and  as  to  a  sufficient  statement  therein  of  the  consideration. 
But  the  section  requires,  in  addition  to  any  subsidiary  contract, 
that  the  contract  of  sale  or  for  services  or  other  consideration  in 
respect  of  which  such  allotment  was  made  shall  also  be  filed. 
This  goes  further  than  Sec.  34  of  1882. 

"Constituting  the  title  of  the  allottee  to  such  allotment." 

The  contract  must  bind  the  company,  and  therefore  must  be 
duly  executed  by  the  company,  or  if  entered  into  with  a  trustee 
for  an  intended  company  must  have  been  duly  adopted  by  the 
company  so  as  to  be  enforceable  against  it :  Hartley^ s  case,  10 
Ch.  157;  and  see  Smith  v.  Brown,  1896,  A.C.  614. 

It  ought  to  bind  the  company  to  allot,  and  not  merely  give 
an  option  to  allot:  Coolgardie  Mines,  14  T.L.R.  277.  But  an 
obligation  binding  the  company  to  allot  if  an  option  is  exercised 
appears  to  be  sufficient:  Transvaal  Exploring  <tc.  v.  Albion  rf*c.» 
1899,  2  Ch.  370.  The  contract  must  be  executed  so  as  to  bind 
the  other  parties,  otherwise  it  may  be  a  mere  offer,  and  not 
amount  to  a  contract:  New  Eherhardt  Co.,  43  CD.  118;  sec 
per  Bowen,  L.J.,  at  p.  128. 

In  view  of  the  expression  "title  to  svch  allotment"  it  will 
be  the  safer  course  to  specify,  not  only  the  number  of  the  shares^ 
but  also  the  distinctive  numbers  of  the  shares  agreed  to  be 
issued  ;  see  observations  in  Eisner  tt*  McArthur^s  case,  1895^ 
2  Ch.  759. 

The  London  Stock  Exchange  requires  the  distinctive  numbers 
of  shares  allotted  in  whole  or  in  part  for  a  consideration  other 
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than   cash   to  be  specified   in   the  certificate  of  the  chairman  Part  I. 

and  secretary  on  application  for  a  quotation,  and  as  the  contract  O^^P*  *« 

to  be  filed  must  constitute  the  title  of  the  allottees  to  such  allot- 
ment^ it  will  certainly  be  unwise  to  omit  the  distinctive  numbers 
until  it  has  been  decided  that  these  particulars  are  unnecessary ; 
see  form  of  subsidiary  contract  in  S.  Frost  &  Co,,  1899,  2  Ch.  at  , 
p.  209.  The  advantage  of  stating  the  distinctive  numbers  is, 
that  should  any  dispute  arise  as  to  shares  alleged  to  have  been 
issued  as  paid-up,  there  can  be  no  question  as  to  the  identity  of 
the  shares  so  issued.  But  as  the  failure  to  file  the  required 
contracts  under  the  new  Act  does  not  affect  the  rights  of  the 
holders  of  shares  issued  as  paid-up  this  aspect  of  the  matter  is 
not  now  so  important. 

The  writer  submits  that  the  words  '*  together  with  any  What  con- 
contract  of  sale,  &c.,"  mean,  that  if  the  contract  for  sale  does  1^^*^^^**°"^^ 
not  constitute  the  title  of  the  allottee  to  such  allotment,  and  a 
subsidiary  contract  has  to  be  filed,  then  any  contract  of  sale,  &c., 
must  also  be  filed,  but  if  the  contract  of  sale  or  for  services  is 
with  the  company  and  constitutes  "  the  title  of  the  allottee  to 
such  allotment,"  then  it  seems  that  there  is  no  necessity  to  file 
anything  beyond  the  contract  of  sale  or  for  services,  &c.,  as  such 
a  subsidiary  contract  must  of  necessity  be  a  mere  repetition. 

It  is  submitted,  notwithstanding  Carling^s  case,  1  CD.  Ilt5,  Allotting  to 

and  Ehner  <Sc  McArthur^s  case,  ut  sup.,  that  directors  should  not  ^'^^^^.^^'^ 

'  "^  '  nominees. 

under  the  new  Act  allot  to  nominees  of  the  contracting  parties, 
unless  the  company,  in  the  agreement  filed,  contracts  with  such 
nominee  as  an  actual  allottee,  shewing  the  consideration  for  such 
allotments.  The  statute  is  framed  to  ensure  the  whole  circum- 
stances of  the  allotment  being  revealed  by  the  filing,  not  only  of 
a  subsidiary  contract,  but  by  the  filing  of  the  actual  contract  for 
sale  or  for  services  or  other  consideration  in  respect  of  which 
such  allotment  was  made,  so  that  the  consideration  shall  not  be 
stated  in  a  general  way  merely,  but  ascertainable  in  all  its 
details.  But  the  Court  will  not  go  into  the  question  of  the 
value  of  the  consideration  where  bona  fides  is  not  questioned  : 
PelVs  case,  5  Ch.  11.  As  to  the  degree  of  particularity  with 
which  the  consideration  must  be  stated  in  the  subsidiary  con- 
tract, see  S.  Frost  &  Co.,  1899,  2  Ch.  207. 

Where  shares  agreed  to  be  taken  by  the  signatories  of  the 
Memorandum  are  paid-up  shares,  it  is  submitted  that,  as  to  these 
shares,  the  provisions  of  Sec.  97  ought  to  be  complied  with 
within  one  month  after  filing  the  Memorandum.     Signature  of 
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Part  I.  the  Memorandum  constitutes  signatory  a  member  of  the  com- 

Chap.  4.  pany.  It  seems  that  the  shares  so  subscribed  for  are  "  issued  " 
when  the  company  is  registered  :  Dalton  Timelock  Co.  v.  Dalton, 
66  L.T.  704 ;  Ebenezer  Timmins  &  Sons,  1902,  1  C^h.  238. 

The  return  required  to  be  filed  by  clause  (b)  of  Sec.  97  (1) 
must  state  : — 
Keturns  to  be  1.  The  number  and  nominal  amount  of  the  shares  so  allotted 

^^^'  (and  it  will  be  advisable  to  give  the  denoting  numbers). 

2.  The  extent  to  which  they  are  to  be  treated  as  paid-up. 

3.  The  consideration  for  which  they  were  allotted. 

As  to  statement  of  consideration,  see  S,  Frost  tC:  Co.,  1899,  2  Ch. 
207. 

There  is  no  section  in  the  N.Z.  Act  of  1903  corresponding  to 
Sec.  33  (2)  of  the  E.  Act,  w'hich  is  as  follows  : — "  No  proceedings 
under  Sec.  25  of  The  Companies  Act,  1867,  shall  be  commenced 
after  the  commencement  of  this  Act."  See  Ebenezer  Timmins 
and  SonSy  ut  sup.  As  to  relief  from  consequences  of  non-compli- 
ance with  Sec.  34  of  1882,  see  Sec.  98  of  1903. 

Form   of  Contraot   "« Oonstituting  the   Title   of  the   Allottee*' 
within  the  meaning  of   Seo.  07  (1)  (b)  of  1008. 

Agreement  made  this  day  of  >  19     ,  between  (the 

company)  of  the  one  part  and  (the  vendor)  of  the  other  part. 

Whereas  by  an  agreement  (recite  agreement  made  between  the 
vendor  and  the  trustee  or  agent  of  the  company)  it  was  agreed  that  the 
vendor  should  sell,  and  the  company  should  purchase,  certain  freehold 
and  leasehold  lands  and  the  goodwill  of  the  business  of  sawmiller,  sash 
and  door,  and  wood  ware  manufacturer  carried  on  by  the  vendor  thereon, 
together  with  all  the  machinery,  plant,  stock-in-trade,  live  and  dead  stock, 
fixtures,  fittings,  and  effects  used  in  connection  with,  and  the  book  and 
other  debts  of,  the  said  business.  And  whereas  the  company  was  on  the 
day  of  >  19    >  duly  incorporated  under  The  Companies 

Act,  1903.  And  whereas  (recite  agreement  between  vendor,  trustee,  and 
company  adopting  the  agreement  hereinbefore  recited)  it  was  agreed  that 
the  purchase  money  of  £  should  be  paid  as  follows — that  is  to  say, 

by  the  allotment  to  the  vendor  of  fully  paid-up  shares  of  £ 

each  in  the  capital  of  the  company  and  by  the  payment  to  the  vendor  of 
£  in  cash. 

Noiv  it  is  hereby  agreed  in  consideration  of  the  premises  by  and 
between  the  parties  hereto  as  follows : — 

1.  The  company  shall  on  or  before  the  day  of  , 
190    ,  allot  to  the  vendor               fully  paid-up  ordinary  shares  of  £ 

each  in  the  capital  of  the  company  numbered  respectively  to 

inclusive. 

2.  The  said  shares  shall  be  and  they  are  hereby  accepted  by  the 
vendor  in  full  satisfaction  of  £  ,  being  that  portion  of  the  purchase 
money  of  £  ,  which  under  the  secondly  hereinbefore  recited  agree- 
ment was  to  be  satisfied  by  the  allotment  of  paid-up  shares. 

In  witness,  <&c. 
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CHAPTER  V. 


Fees  and  Stamp  Duties. 

The  statutes  relating  to  fees  and  stamp  duties  payable  in  respect  Part  I. 
of  companies  having  a  capital  divided  into  shares  are  : —  Chap.  6. 

The  Companies  Act,  1903,  Sees.  8  to  11  inclusive:  Table  C, 
Table  E  of  the  1st  Schedule  and  Sees.  116,  120,  130  (9), 
171  (3),  172  (3),  280,  282,  and  283. 
The  Stamp  Act,  1882,  Sees.  61  (3),  100  to  105,  131  to  135; 
3rd   Schedule, — headings — Annual   Licence,  Certificate 
of  Incorporation,  Transfer  of  Shares. 
The  Stamp  Act,  1882,  Amendment  Act,  1885,  Sees.  7  to  11. 
The  Stamp  Acts  Amendment  Act,  1885,  Sec.  5. 
The  Stamp  Acts  Amendment  Act,  1902,  Sees.  2  to  15. 

Section  4  of  The  Stamp  Act,  1882,  Amendment  Act,  1885, 
repeals  Sec.  46  of  The  Stamp  Act,  1882,  and  proceeds — 

Except  when  express  provision  to  the  contrary  is  made  by  this  or   stamping  of 
any  other  Act,  any  unstamped  or  insufficiently  stamped  instrument  may   instraments 
be  stamped  or  further  stamped  by  the  Commissioner    after    the    first   *'*®''  ®^®<^"" 
execution  thereof  on  payment  of  the  unpaid  duty  and  fine  in  addition 
to  the  duty  as  follows : — 

(1)  When  such  instrument  is  prenonted  to  be  stamped  more  than  one 
month  and  less  than  three  months  after  execution,  a  tine  of  25 
per  cent,  on  the  amount  of  duty  payable. 

(2)  Where  such  instrument  is  presented  to  be  stamped  more  than 
three  months  after  execution,  a  tine  of  100  per  cent,  on  the 
amount  of  the  duty  payable  ;  but  in  no  case  shall  the  last- 
mentioned  fine  be  less  than  £5. 

Provided  that  any  unstamped  or  insufficiently  stamped  instrument  which 
lias  been  first  executed  at  any  place  out  of  New  Zealand  may  be  stamped 
at  any  time  within  three  months  after  it  has  been  first  received  in  New 
Zealand  on  payment  of  the  unpaid  duty  only.  And  the  payment  of  any 
fine  shall  be  denoted  upon  the  instrument  by  a  particular  stamp. 

By  Sec.  60  of  The  Stamp  Act,  1882— 

Except  where  express  provision  is  made  to  the  contrary,  all  duties  impressed 

are  to  be  denoted  by  impressed  stamps  only.     Provided  that  where  any  stamps  except 

instrument  is  stamped  at  a  stamp  office  the  Commissioner  or  a  Deputy  wl»©fe 

Commissioner  may  use  adhesive  stamps  to  denote  the  duty  paid  thereon,  «?^^e5 
but  shall  forthwith  obliterate  every  stamp  so  used. 

For  general  directions  as  to  the  cancellation  of   adhesive 
stamps,  see  Sec.  60  (1)  and  (2)  of  the  Stamp  Act,  1882. 
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As  to  the  cancellation  by  corporate  bodies,  Sec.  60  (3) 
proceeds : — 

If  such  instrument  be  executed  by  any  corporate  body  or  quasi  cor- 
porate body  the  cancellation  shall  be  deemed  effectual  if  made  in  manner 
hereinbefore  provided,  and  by  impressing  or  marking  in  ink  the  full  name 
of  such  body  or  the  initial  letters  of  such  name,  or  the  initial  letters  of 
the  name  of  the  manager,  secretary,  or  other  person  executing  such  in- 
strument on  behalf  of  such  body,  together  with  such  date  as  aforesaid. 

Section  62. — Every  person  who,  being  required  by  law  to  cancel  an 
adhesive  stamp,  neglects  or  refuses  duly  and  effectually  to  do  so  in  manner 
aforesaid  shall  be  liable  to  a  penalty  not  excee<ling  £10. 
•    Adhesive  stamps  may  be  used  in  the  following  cases : — 


Affidavits  and  declaration Sec.  63 

Agreements  under  hand  . .  Sec  64 

Bills  of  exchange  and  promissory  notes     . .  Sec.  72 
Bills  of  exchange  or  promissory  notes  drawn 
or  made  out  of  New  Zealand  are  to  be 

stamped  with  adhesive  stamps  . .         . .  Sec.  75  (1) 

Charter  parties Sec.  84 

Notarial  Acts    ..         ..         ..  ..  Sec   III 

Policies  of  sea  insurance       . .         . .         . .  Sec.  114 

Eeceipts  Sec.  123 


of  Stamp  Act,  1882. 


Stamp  on  MemoFandum  and  Artioles. 

The  Memorandum  of  Association  and  Articles  of  Association 

deed 


Stamping 

Memorandum  shall  each  bear  and  be  liable  to  the  same  stamp  duty  as  a 

not  otherwise  charged"  (Sees.  19  and  24  of  1903). 


Fees  on 
registration 
of  company. 


By  the  3rd  Schedule  to  The  Stamp  Act,  1882,  a  deed  of  any 
kind  whatever  not  otherwise  charged  in  the  Schedule  is  liable  to 
be  stamped  with  a  ten  shilling  stamp: — 

Fees  on  Registration. 

See  Sees.  8,  9,  and  11  of  The  C^ompanies  Act,  1903. 
By  Table  C  in  the  1st  Schedule  to  The  Companies  Act,  1903, 
the  following  fees  are  payable  : — 

For  registration    of    a    company  whose    nominal 

capita]  does  not  exceed £2,000     ...     £5    0    0 

Where  the  capital  exceeds  £2,000  and  does  not  exceed — 


£ 
3,000 
4,000 
5,000 
6,000 
7,000 
8,000 
9,000 
10,000 


£ 
6 

7 
8 


s. 
0 
0 
0 
8  5 
8  10 

8  15 

9  0 
9  5 


£ 
11,000 
12,000 
13,000 
U,000 
15,000 
16,000 
17,000 
18,000 


£  s. 
9  10 
9  15 
10  0 
10  5 
10  10 

10  15 

11  0 
11    6 


£ 
19.000 
20,000 
21,000 
22,000 
23,000 
24,000 
25,000 


£  s. 
11  10 

11  15 

12  0 
12  5 
12  10 

12  15 

13  0 


d. 
0 
0 
0 
0 
0 
0 
0 


And  so  on,  increasing  the  fee  5s.  for  every  additional  £1,000  or  part  of  £1,000  of 
capital  up  to  £100,000,  and  where  the  capital  exceeds  £100,000  increasing  the  fee 
hy  Is.  per  £1,000  or  part  of  £1,000. 
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On  any  increase  of  capital  made  after  registration  of  the  company  the  same    Part  I. 
fees  per  £1,000  or  part  of  £1,000  are  payable  as  would  have  been  payable  if  such    Chap.  6. 
increased  capital  had  formed  pan  of  the  original  capital  at  the  time  of  registration.    

No  company  shall  be  liable  to  pay  more  than  £50  in  the  aggregate  for  original 
and  increased  capital. 

See  Table  G  in  the  1st  Schedule  to  Act  of  1903. 

Misoellaneous  Fees. 

Table  E  in  let  Schedule  to  Act  of  1903--  Miscellaneous 

For  recording  any  extension  of  the  objects  or  purposes  of  a  company    £    s.  d. 

under  Part  I.  ..  ..  ..  ..100 

For  registering  any  document  hereby  required  or  authorised  to  be  regis- 
tered other  than  the  Memorandum  of  Association  . .  ..050 

For  making  a  record  of  any  fact  hereby  authorised  or  required  to  be 

recorded  by  the  Registrar,  and  not  otherwise  charged,  a  fee  of     . .     0    5    0 
For  example,  entering  a  change  of  the  name  of  a  company 

under  Sec.  160  of  1903.  or  recording  an  increase  of-  capital  under 

Sec.  43,  or  recording  a  special  resolution  under  Sec.  93. 
For  any  Certificate  of  Incorporation  to  be  given  after  the  first  Certificate 

of  Incorporation  on  the  formation  of  a  company  ..060 

For  certified  copy  or  extract  of  any  document  . .  . .  ..060 

For  copy  or  extract  of  any  document,  over  and  above  the  fee  for  certifying 

the  same,  for  each  folio  of  72  words  not  exceeding  . .  ..006 

For  inspecting  any  document,  for  each  inspection       . .  . .  ..010 

Gertilloate  of  Incorporation. 

On  every  first  Certificate  of  Incorporation  the  stamp  duty  is  Certificate  of 
£5  (Sec.  102  of,  and  3rd  Schedule  to,  The  Stamp  Act,  1882).  Incorporation 

Annual  Licence. 

By  Sec.  100  of  The  Stamp  Act,  1882- 

Every  incorporated  company  carrying  on   business  in  the  colony,   Annual 
whether  incorporated  in  New  Zealand  or  elsewhere,  shall  procure  from  licence. 
the  Commissioner  every  year  a  licence  in  the  form  or  to  the  effect  in  the 
2nd  Schedule  to  the  Act. 

By  Sec.  101.— The  licence  shall  be  issuable  on  the  first  of  January  in 
each  year.  The  fee  or  duty  payable  is  specified  in  the  3rd  Schedule  to  the 
Act,  and  in  the  case  of  a  first  licence  to  a  company  the  duty  shall  be  for 
the  unexpired  portion  of  the  year  in  which  it  is  issued. 

By  Sec.  103.  -  A  penalty  of  £20  a  day  is  imposed  on  every  director, 
secretary,  or  other  person  acting  in  the  management  of  any  company 
which  shall  carry  on  business  or  operations  in  N.Z.  without  having 
obtained  such  annual  licence. 

As  to  carrying  on  business  or  operations,  see  Assets  Co.^  6  N.Z.  699,  where  the 
Assets  Co.,  Ltd.,  a  Scottish  company,  was  held  liable  to  pay  a  license  fee  on  the 
whole  of  its  nominal  capital  while  using  sheepruns  acquired  by  it  in  the  colony 
pending  the  completion  of  Native  titles,  although  it  had  no  registered  office  in  the 
colony. 
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By  the  3rd  Schedule  to  The  Stamp  Act,  1882— 
The  amount  of  the  annual  licence  fee  is  calculated  at  one  shilling  per 
cent,  on  the  nominal  capital,  but  not  to  exceed  £200. 

The  following  companies  are  exempted  from  liability  to  take 
out  an  annual  licence ;  see  3rd  Schedule  to  the  Stamp  Act,  1882. 
Companies — 

(1)  Owning  and  working  manufactories,  iron  works,  implement  and 

machine  works,  flour,  threshing,  or  saw  mills,  cheese  or  butter 
factories,  and  farmers*  co-operative  associations,  whether  incor- 
porated or  not ;  see  Sec.  20  (2)  of  The  Stamp  Act  1882  Amend- 
ment Act,  1885;  or  works  for  the  cultivation,  preparation,  or 
dressing  of  phormium  tenax. 
A  manufacturing  company  which  is  empowered  to  promote  companies,  and 
to  acquire  and  sell  patents  and  licences  is  not  a  company  formed  exclusively  for 
manufacturing  purposes,   and  not  entitled  to  be  exempted :  Electric  Light  and 
Power  Co,,  N.Z.  2  S.C.  28. 

(2)  Carrying  on  whaling  or  sealing. 

(3)  Carriage  of  passengers  or  goods  by  land  or  water. 

(4)  Towing  vessels  or  barges,  or  landing  cargo  and  passengers. 

(5)  Working  mines  or  quarries,  and  selling  coal,  stone,  or  lime. 

(6)  Owning  and  letting  or  conducting  halls  or  buildings  for  public 

meetings  or  entertainments,  or  for  conducting  or  managing 
grounds,  buildings,  or  other  places  of  public  recreation  or 
amusement. 

(7)  Owning  or  working  slips  or  docks  for  building  or  repairing  ships. 

(8)  Preserving  meat,  or  boiling-down  carcases  of  animals  for  tallow  or 

otherwise. 
A  company  having  **  butchery  "  as  one  of  its  main  objects  is  not  entitled  to 
exemption :  Gear  Meat  d-c,  Co.,  N.Z.  2  S.C,  30  in  note. 

(9)  The  introduction  and  settlement  of  immigrants. 

(10)  Carrying  on  the  business  of  friendly  societies. 

(11)  Formed  for  mining  purposes,  as  defined  in  the  5th  Sec.  of  The 

Mining  Companies  Act,  1872  (see  now,  Sec.  3,  Mining  Companies 
Act,  1894) ;  or  formed  for  working  mining  claims. 
See  Sec.  20  (2)  of  The  Stamp  Act  1882  Amendment  Act,  1885. 

(12)  Every  company  whose  business  in  N.Z.  is  confined  exclusively  to 

mining  operations,  notwithstanding  that  the  purposes  for  which 
it  is  forme<l  are  not  mining  purposes  exclusively. 

A  gold  mining  company  not  formed  for  mining  purposes  exclusively  is  not 
entitled  to  exemption:  Profire»»  Minett  of  xV.Z.,  15  N.ZI  567;  Magnetic  GoUl 
Dredging  Co.,  16  N.Z.  318;  but  see  now  Sec.  2  of  The  Mining  Companies  Acts 
Amendment  Act,  1898. 

It  is  not  necesflfM^  that  a  company  should  take  out  its  first  annual  licence 
contemporaneously  with  incorporation  Section  102  of  The  Stamp  Act,  1882, 
applies  only  to  the  duty  payable  on  the  Certificate  of  Incorporation. 

The  penalties  imposed  by  Sec.  103  of  The  Stamp  Act,  1882,  are  not  incurred 
until  the- company  shall  have  actually  carried  on  *^  business  or  operations.**  A 
company  may  be  *'  entitled  to  conmience  business"  and  yet  may  not  come  within 
the  provisions  of  Sees.  100,  101,  and  103. 
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By  Sec.  11  of  The  Stamp  Act  1882  Amendment  Act,  1885—    

Any  association  or  company  registered  or  incorporated  beyond  the  , 

cul«my  carrying  on  the  business  of  life,  fire,  marine,  accident,  fidelity,  jjcence  fee 

guarantee,   live-stock,  or  plate-glass   insurance  within    the  colony,   and  payable  by 

having  a  nominal  capital  of  less  than  £400,000,  shall  be  liable  to  pay  an  insurance 

annual  licence  fee  of  £200.  companies. 

By  Sec.  15  of  The  Stamp  Act  Amendment  Act,  1902 — 
Every  broker,  agent,  or  other  person  who  negotiates  or  transacts 
any  contract  of  marine  insurance  with  any  person  or  association  or  any 
chartered  or  incorporated  or  joint  stock  company  not  carrying  on  business 
within  th©  colony,  or  who  makes-  any  declaration  under  any  open  or 
VAlued  iK)licy  issued  by  any  such  last- mentioned  person,  association,  or 
eompany,  is  for  the  purposes  of  Sec.  11  of  The  Stamp  Act  1882  Amendment 
AK,  1885,  himself  deemed  to  be  a  company  registered  or  incorporated 
Ijeyond  the  colony  and  carrying  on  the  business  of  marine  insurance. 

By  Sec.  7  of  The  Stamp  Act  1882  Amendment  Act,  1885— 

Every  jierson  or  association,  and  every  chartered,  incorporated,  or 
joint  stock  company,  whether  incorporated  within  the  colony  or  else- 
w^here,  carrying  on  business  within  the  colony  who  or  which  issues  or 
enters  into  any  agreement  or  undertaking  to  insure,  or  in  any  way  acts 
as  a)rent  for  the  insurance  with,  or  effects  an  insurance  with,  or  makes  a 
dei*laration  under  any  open  or  valued  policy  issued  to  it  by  any  other 
person,  association,  or  company  not  carrying  on  business  within  the 
colony,  for  the  insurance  of  any  building,  goods,  or  merchandise  against « 
fire  or  marine  risk  or  loss,  shall  be  liable  to  pay  an  annual  licence  fee  of 
£200,  an<l  such  licence  fee  shall  be  deemed  to  be  the  licence  fee  required 
under  Sec.  100  of  the  said  Act,  and  shall  not  be  in  addition  thereto. 

Pn)vide<l  that  nothing  in  this  section  shall  render  such  first-men- 
tioned i>erson,  association,  or  company  liable  to  the  licence  fee  aforesaid 
in  respect  of  any  such  insurance  upon  property  to  which  such  first-men- 
tioned j>erson,  association,  or  company  is  entitled  absolutely  as  owner. 

rrovide<l  also  that  this  section  shall  not  apply  to  companies  carrying 
<m  business  outside  the  colony  which  solely  enter  into  contracts  for  the 
re-insurance  of  risks  in  respect  whereof  policies  have  been  duly  stamped, 
nor  shall  this  section  apply  to  the  agents  of  such  re-insuring  companies 
so  far  as  such  re-insurance  is  concerned  if  such  agents  are  companies  or 
officers  of  companies  which  have  paid  a  licence  fee  under  this  section. 

The  expression  "agent  for  the  insurance"  includes  an  agent  for  the  person 
whose  property  is  insured ;  and  the  above  section  makes  liable  a  person  in  the 
colony  who  acts  as  agent  for  the  insurance  of  property  with  any  person,  association, 
or  company  not  carrying  on  business  in  the  colony  :  Scalen  v.  Hickson^  19  N.Z.  304. 
In  that  case  the  construction  of  the  section  generally  was  considered. 

By  Sec.  &of  thie  Stamp  Act  Amendment  Act,  1895 — 
The  provisions  of  the  above  section  are  extended  to  apply  to  the 
business  of  accident,  fidelity,  guarantee,  live-stock,  or  plate-glass  insur- 
ance. Provided  that  the  amount  of  annual  fee  payable  by  the  companies 
referred  to  in  this  section  shall  not  exceed  the  sum  which  would  be 
payable  if  the  company  were  domiciled  in  the  colony. 
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Fees  and  Stamp  ]>utiefl. 
Transfer  of  Shares. 

See  Sees.  131  to  135  of  The  Stamp  Act,  1882,  forbidding  the 
registration  of  unstamped  transfers  of  shares  and  avoiding  trans- 
fers in  blank. 

By  the  3rd  Schedule  to  The  Stamp  Act,  1882— 
The  stamp  duty  payable  upon  the  sale  of  any  share  or  shares  in  the 
stock  and  funds  of  any  corporation,  company,  or  society  whatever  in  New 
Zealand,  is: — 

Where  the  consideration  or  purchase- money — 
Does  not  exceed  £20 
Exceeds  £20  and  does  not  exceed  £*50 
For  every  additional  £50  or  part  of  £50 
Upon  any  transfer  of  shares  not  an  actual  sale 

By  Sec.  116  of  The  Companies  Act,  1903— 

Any  instrument  of  transfer  of  a  share  registered  in  a  branch 
register  under  this  Act  shall  be  deemed  to  be  a  transfer  of  property 
situated  out  of  the  colony,  and  shall  be  exempt  from  New  Zealand 
stamp  duty. 

As  to  stamp  duty  on  sale  of  shares  in  mining  companies,  see  The  Stamp  Act 
Amendment  Act,  1902,  Sees.  1  to  14  inclusive :  and  chapter  on  Mining  Companies 
infra.  **  Mining  companies  '*  in  the  Act  of  1902  includes  a  company  formed  for 
mining  purposes,  whether  as  defined  by  The  Mining  Companies  Act,  1894,  or 
registered  under  The  Companies  Act,  1882. 


£    s. 

d. 

0    1 

0 

0    2 

6 

0    2 

6 

0  10 
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The  provisions  of  The  Stamp  Acts  relating  to  the  following 
matters,  though  not  strictly  pertinent  to  the  subject  of 
this  chapter,  are  given  for  general  information  : — 

Transfer  of  Mining  Property. 

By  the  3r(l  Schedule  of  The  Stamp  Act,  1882,  and  Sec.  2  of 
The  Stamp  Acts  Amendment  Act,  1886 — 

Assignment  or  transfer  of  property  held  under  a  miner's  right  or  a 
consolidated  miner's  right  or  licence,  issued  in  pursuance  of  any  Act  for 
the   time   being   in  force  relating   to   mining,   or  letter  or  instrument 
authorising  such  assignment  or  transfer,  where  the  letter  or  instrument 
is  the  only  act  required  on  the  part  of  the  vendor,  or  assignor  is  liable 
to  stamp  duty  as  follows : — 

Where  the  purchase  or  consideration  money,  or  the  value  of  the  property — 

£    s.   d. 
Does  not  exceed  £20         . .  . .  ..010 

Exceeds  £20  and  does  not  exceed  £50  . .  ..026 

For  every  additional  £50  or  part  of  £50       . .  ..026 

Steamship  Oompanies'  Tickets. 

By  Sec.  2  of  The  Stamp  Acts  Amendment  Act,  1891 — 
Every  passenger  ticket  given  or  issued  in  the  colony  by  any  steam- 
ship company,  association,  or  owner  of  any  steamship  in  return  for  the 
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payment  of  a  eum  of  money  amounting  to  £2  or  upwards  shall  be  liable  to  chap,  6. 

duty  in  all  respects  as  a  receipt,  unless  a  stamped  receipt  be  given  in 

respect  of  such  payment  and  at  the  time  thereof. 

It  shall  be  lawful  for  the  Governor  to  make,  alter,  and  revoke  such 
regulations  for  the  mode  of  payment  and  collection  of  the  duty  imposed 
by  this  section  of  this  Act  as  he  may  think  fit,  either  by  way  of  payment 
in  the  nature  of  a  composition  or  otherwise. 

Marine  Insurance  Oompanies. 

By  Sec.  113  of  The  Stamp  Act,  1882— 

(1)  The  term  "sea  insurance"   means  any  insurance  (except  re-   Marine 
assurance)   made  upon  any  vessel,  or  upon  the  machinery,   tackle,  or   insurance 
furniture  of  any  vessel,  or  upon  any  goods,  merchandise,  or  property  of  f^0J«P»*^e»- 
any  description  whatever  on  board  of  any  vessel,  or  upon  the  freight  of, 

or  any  other  interest  which  may  l)e  lawfully  insured  in  or  relating  to 
any  vessel. 

(2)  The  word  **  policy  "  means  any  instrument,  whether  executed 
within  or  beyond  the  colony  (see  Sec.  14  of  The  Stamp  Act  1882  Amend- 
ment Act,  1885),  whereby  a  contract  or  agreement  for  any  sea  insurance  is 
made  or  entered  into. 

Section  114. — The  duty  upon  any  such  policy  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the 
instrument  is  executed  at  the  time  of  execution. 

By  Sec.  8  of  The  Stamp  Act  1882  Amendment  Act,  1885 
(repealing  Sec.  115  of  The  Stamp  Act,  1882)— 

Subj€»ct  as  in  the  next  following  section  mentioned,  every  contract  or 
agreement  for  sea  insurance  shall  be  expressed  in  a  policy,  and  every 
policy  shall  specify  the  particular  risk  or  adventure,  the  names  of  the 
subscribers  or  underwriters,  the  sum  or  sums  of  money  insured,  and  the 
consideration  or  premium  to  be  received  thereon ;  and  if  any  of  the 
above-mentioned  particulars  are  omitted  to  be  done,  the  maker  of  the 
contract  or  policy  shall  be  liable  to  a  penalty  of  £200. 

Section  9. — Nothing  in  the  last-prece<liiig  section  contained  shall  pre- 
vent any  person  or  association,  or  any  chartered,  incorporated,  or  joint 
stock  company,  whether  incori>orated  within  the  colony  or  elsewhere,  who 
or  which  carries  on  business  within  the  colony  and  has  paid  the  annual 
license  fee,  from  making  agreements  for  the  issue  of  policies  against 
marine  risk. 

Provided  that  such  agreements  are  made  under  the  hand  of  a  i>erson 
or  persons  duly  emj)owered  to  sign  and  issue  completed  policies  on  behalf 
of  such  first-mentioned  person,  asHOciation,  or  company,  and  that  such 
agreements  shall  be  valid  only  for  the  purpose  of  eomiK^lling  the  issue 
of  policies  in  accordance  with  the  ternis  of  such  agreements. 

Section  10. — Every  person  or  association,  and  every  chartered,  incor- 
porated, or  joint  stock  company,  whether  incorporated  within  the  colony 
or  elsewhere,  carrying  on  business  within  the  colony  who  or  which  shall 
pay  or  receive  money,  or  give  or  take  credit  for,  or  in  any  other  manner 
account  for  money  by  way  of  premium  on  any  contract  of  marine 
insurance,  except  the  same  be  in  consideration  of  the  value  expressed 
iiyHm  a  completed  and  stamped  policy,  shall  be  liable  to  a  penalty  of  £200. 


1126 


THE   FORMATION   AND 


Fe«s  and  Stamp  Duties. 


Part  I. 
Chap.  6. 

Marine 

insurance 

companien. 


Nothing  in  thin  Ht»ction  contained  shall  apply  to  con  tracts  for  re- 
insurance of  risks  in  res])ect  whereof  policies  have  been  duly  stamj^ed. 

By  Sec.  116  of  The  Stamp  Act,  1882— 

No  such  policy  shall  In;  made  for  any  time  exceeding  twelve  months, 
and  every  such  policy  which  shall  he  made  for  any  time  exceeding  twelve 
months  »4iall  Ik*  null  and  void  to  all  intents  and  purjwses. 

By  Sec.  3  of  The  Stamp  Act  1882  Amendment  Act,  1893 
(repealing  Sec.  117  of  The  Stamp  Act,  1882,  and  Sec.  15  of  The 
Stamp  Act  1882  Amendment  Act,  1885)— 

A  policy  after  it  is  Higne<i  or  underwritten  may  be  stamped  only  by 
the  Com mi.««si oner  or  Deputy  (^)mmis8ioner,  and  then  only  ujwn  the  t(»rni8 
following,  that  is  in  say  : — 

(1)  Within  fourteen  clays  after  the  same  bears  date  and  was  executed 
by  the  iH*rson  first  executing  the  same,  or  within  fourteen  days 
after  the  receipt  in  the  colony  of  any  jMjlicy  executed  beyond 
the  colony,  ui>on  jMiyment  of  the  duty  without  any  fine; 
<2)  After  the  expiration  of  the  said  fourteen  days  resjwctivfly  ui>on 
payment  of  the  duty  and  a  fine  of  £10. 

By  Sec.  118  of  The  Stani])  Act,  1882— 

Where  any  sea  insurance  is  made  for  a  voyage  and  also  for  time,  (u*  to 
extend  to  or  cover  any  time  iK^ytrnd  thirty  days  after  the  ship  arrives  at 
her  destination  and  is  there  mooretl  at  anchor  in  good  safety,  the  i>olicy 
shall  l)e  chargeable  with  duty  as  a  policy  for  a  voyage,  and  also  with  duty 
as  a  i)olicy  for  time.  Sih*  Sec.  4  of  Tlie  Stamp  Acts  Amendment  Act, 
189o. 

Section  IH). — Where  the  separate  and  distinct  interests  of  two  or 
more  persons  are  insured  by  one  ixjlicy  for  a  voyage  or  for  time,  such 
policy  shall  be  liable  to  duty  as  a  sejiarate  policy  for  each  of  such  interests. 

Svc.  120. — Every  jwrson  w^Ikj — 

(1)  Receives  or  takes  credit  for  any  premium  or  consideration  for  any 
contract  of  sea  insurance,  and  does  not  within  thirty  days  after 
re<'eiving  or  taking  credit  for  such  premium  or  consideration, 
make  out  and  execute  a  duly  stamiH'd  policy  of  such  insurance ; 

(2)  Makes,  executes,  or  delivers  out,  or  pays  or  allows  in  account,  or 
agrees  to  pay  or  allow  in  account,  any  money  upon  or  in  respect 
of  any  policy  not  stamped  as  hereinbt^fore  provided, 

shall  be  liable  to  a  iHMialty  not  exceeding  £20. 

By  Sec.  2  of  The  Stamp  Acts  Amendment  Act,  1894 — 
The  duty  payable  upon  any  policy  of  sea  insumnce  is : — 

(1)  Upon  every  policy  of  sea  insurance  on  any  voyage, 

for  every  £100  and  every  part  of  £100  thereby  insured     . .     Threepence 

(2)  Upon  every  policy  of  sea  insurance  for  time, 

for  every  £100  and  every  part  of  £100  thereby  insured — 

(a)  Where  the  insurance  is  made  for  any  time  not  exceed- 

ing six  months    ..         ..         ..         ..         ..         ..     Threepence 

(b)  For  any  time  exceeding  six  months  and  not  exceed- 

ing twelve  months         . .  - Sixpence 

The  comi)any  or  persons  issuing  the  jwlicy  shall  1h»  primarily  liable 
for  the  payment  of  such  duties. 
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Reg^ii^tratioii  of  the  fvompany  and  Certificate 
of  Incorporation. 

By  Sec.  26  (4)  of  The  Companies  Act,  1903—  Part  I. 

Every  Certificate  of  Incorporation,  whether  issued  before  or  after  the  CJ»*P-  ^• 
passing  of  this  Act,  shall  be  conclusive  evidence  that  all  statutory  require- 
ments  in  respect  of  registration  and  of  matters  precedent  and  incidental  Registration, 
thereto  have  been  complied  with,  and  that  the  association  is  a  company  and 
authorised  to  be  registered  and  duly  registered  under  this  Act,  or  under  Certificate  of 
any  Act  heretofore  in  force  as  tlie  case  may  be.  ncorpora  ion 

This  section  goes  further  than  Sec.  244  of  1882,  and  covers 
etich  cases  as  are  within  the  dictum  of  Turner,  L.J.,  in  Northum- 
herlnnd  and  Durhnw  <6r.,  2  De  G.  &  J.  357,  at  p.  371  :— 

"  If  this  company  was  not  authorised  to  be  registered,  I  take  it  that 
the  certificate  of  registration  can  be  of  no  avail." 

In  National  Deheniure.  <Cc.  Co,,  1091,  2  £)h.  505,  Bowen,  L.J., 
paid  (p.  519)  :— 

"  The  certificate  of  the  Registrar  cannot  cure  a  fatal  blot,  which  is 
caused  by  a  smaller  number  of  persons  purporting  to  form  a  corporate 
iKxly  than  the  Act  of  Parliament  requires.'* 

Under  the  alwve  clause  the  certificate  is  conclusive  even 
in  such  a  case. 

Under  the  old  clause  (Sec.  244  of  1882)  it  was  held  that 
a  Memorandum  signed  by  seven  foreigners  afforded  a  valid 
basis  for  registration  :  PrinreHs  of  Reunat  v.  Bos,  L.R.  5  H.L.  176  ; 
in  Nassau  Phosphate  Co,,  2  CD.  610,  it  was  held  that  an  infant 
being  a  "  person,"  and  his  signature  not  being  necessarily  in- 
operative and  void,  was  effectual.  In  the  latter  case  Hall,  V.C., 
said  (p.  614)  : — 

**  The  Memorandum  having  been  signed  by  seven  persons  is  taken 
to  the  Registrar  for  the  purpose  of  registration  .  .  .  .  It  is  not  for 
him  to  enquire  whether  the  persons  subscribing  to  it  are  infants.  The 
Memorandum  being  delivered  to  him  he,  as  in  duty  bound,  proceeds  to 
register  it." 

And  see  fjaxon^s  rase,  1892,  3  Ch.  556. 

In  PeeVs  case,  2  Ch.  674,  Lord  Cairns  said  (p.  682)  :— 

"The  Registrar,  if  he  performs  his  duty   carefully,  will    be   the 

guardian  of   the  public  interest  by  seeing  that   the    Memorandum    is 

properly  executed  and  properly  brought  for  registration." 
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THE   FORMATION  AND 

RegUtration  and  Oertifloate  of  Inoorporation. 

Section  3  (2)  of  1901  contemplates  that  the  Registrar  shall 
require  evidence  that  the  requirements  of  the  statutes  have  been 
complied  with.  It  is  submitted  that  a  mere  general  declaration 
that  "  the  requisitions  of  the  statutes  have  been  complied  with  " 
is  not  what  is  intended  by  the  Legislature,  as  it  appears  to  be 
the  duty  of  the  Registrar,  as  a  public  officer,  to  satisfy  himself 
that  every  step  has  been  taken  which  ought  to  have  been  taken. 
As  to  the  case  of  a  certificate  obtained  by  fraud,  Lord  Halsbury, 
L.C.,  in  Salomon  v.  Salomon  &  Co.,  1899,  A.C.  22,  said  (p.  30)  :— 

'^  I  do  not  at  all  mean  to  suggest  that,  if  it  could  be  established  that 
this  provision  of  the  statute  to  which  I  am  adverting  liad  not  been  com- 
plied with,  you  could  not  go  behind  the  Certificate  of  Incorporation  to 
show  that  a  fraud  had  been  committed  uiwn  the  officer  entrusted  with  the 
duty  of  giving  the  certificate,  and  that  by  some  proceeding  in  the  nature 
of  a  scire  facias  you  could  not.  prove  the  fact  that  the  company  had  no 
real  existence.'* 

But  where  a  subscriber  to  the  Memorandum  is  induced  to 
sign  by  fraud,  not  only  does  the  validity  of  the  company's  incor- 
poration remain  unaffected,  but  the  subscriber  himself  is  unable 
to  escape  from  liability  as  a  member  of  the  company  :  Lord 
Lurgan^s  case,  1902,  1  Ch.  707. 

Whether  a  certificate  obtained  by  fraud  would  be  conclusive 
under  the  new  Act,  quaere. 

Evidence  that  a  company  carries  on  business  under  a 
certain  name  is  evidence  of  its  incorporation  under  that  name  : 
R.  V.  Langton,  2  Q.B.D.  296  ;  R.  v.  Waldvmnn,  N.Z.  1  C.A.  141. 

A  certificate  of  the  incorporation  of  an  English  company, 
purporting  to  be  under  the  hand  of  the  Registrar  of  Joint  Stock 
Companies  in  England,  is  sufficient  proof  of  the  incorporation  of 
the  company,  without  proof  of  the  signature  of  the  Registrar  or 
of  the  official  character  of  the  person  appearing  to  have  signed 
it :  Shaiv  Saxnlle  dr.  v.  Timarxi  Harhonr  Board,  6  N.Z.  456. 

Any  certificate  of  the  incoriM)ration  of  a  company  given  by  the 
Registrar  shall  be  received  in  evidence  as  if  it  were  the  original  certi- 
ficate (Sec.  12  (1)  of  1903). 
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The    earliest    mention    in    the    Company    Acts    of    the    term  Part  I. 
••  promoter  "  is  to  be  found  in  Sec.  38  of   the  E.  Act  of   1867  ^^^P-  ''- 
(identical  with  Sec.  28  of  the  N.Z.  Act  of  1882)  now  repealed, 
which  provided  that  in  every  pro.'^pectus  particulars  of  contracts 
with  promoters  should  be  specified. 

Section  23  (N.Z.)  is  also  repealed,  and  substituted  provisions 
will  be  found  in  Sec.  75  (1)  of  the  Act  of  1903,  Sub-sees,  (e), 
^0?  (?)>  (^)j  (^)'  (J)j  (^)'  ("0-  corresponding  to  the  similar 
clauses  in  Sec.  10  of  the  E.  Act  of  1900. 

Sections  76  to  81  of  1908,  identical  with  the  provisions  of 
The  Promoters'  and  Directors'  Liainlity  Act,  1891,  now  repealed, 
render  promoters  who  are  parties  to  the  issue  of  a  misleading 
prosj)ectus  liable  to  pay  compensation  to  persons  who  have 
sustained  loss  by  reason  of  any  untrue  statements  therein  ; 
see  chapter  on  Prospectus,  p.  90  supra. 

Excepting  for  the  purposes  of  Sec.  76  of  1903,  corresponding  Meaning  of 
to  Sec.  3  of  the  E.  Act  of   1890,  the  term  "promoter''  is  not  "pr^^^oter.' 
defined  in  any  of  the  E.  or  N.Z.  statutes.     In   Whaley  Bridge 
Printing  Co.  v.  Green,  5  Q.B.I).  109,  Bowen,  L.J.,  said  : — 

"  The  term  *  promoter'  is  a  term  not  of  law  but  of  business,  usefully 
summing  up  in  a  single  word  a  numln'r  of  business  operations  familiar  to 
the  commercial  world  by  wliich  a  company  is  generally  brought  into 
existence." 

In  Erlanger  v.  New  Sombrero  (&:c.,  3  A.C.,  at  p.  1268,  Lord 
Blackburn  said  : — 

''It  is  a  short  and  convenient  way  of  designating  those  who  set  in 
motion  the  machinery  by  which  tlie  Act  enables  them  to  create  an 
incorporated  comi>any.'* 

In  Nant-y-glo  and  Blaina  Ironworks  Co.  v.  Grave,  12  CD. 
788,  Bacon,  V.C,  held  that  a  person  who  became  a  director,  on 
the  representation  that  his  doing  so  would  be  likely  to  inspire 
confidence  in  the  public,  was  "  as  much  a  promoter  of  this  com- 
pany as  any  other  person  engaged  in  it." 
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Part  I.  And  the  character  of    promoter   does    not   necessarily  ter- 

Chap.  7.        minate  when  the  company  promoted  conies   into   existence,  is 

duly  incorporated,  and  acts  by  its  own  directors.     In  Lagvna>i 

S^te/may  titrate   Co.  v.    Lagunns  Synd.,   1899,    2   Ch.    892,   it   was'  held 

continue  after  that  the  directors  of  an  incorporated  syndicate  who,  with  the 
incorporation.  ,.      ^  -      i     j  x  « 

syndicate  as  a  corporate  body,  were  promoters   of   a   company 

which    purchased    the    property    of    the    syndicate,    continued 

responsible,  as   promoters,  for   a   misleading   prospectus   issue^l 

by   the   new   company   after   its   incorporation.     In   that   case, 

it  is  true,  the  directors  of  the  syndicate  and  of  the  company 

were  personally  identical.     See  also  Barry  Railway  Co.,  4  CD. 

315. 

The  question,  What  acts  fasten  on  a  person  the  obligations 

of  a  promoter  ?  is  one  which  usually  arises — 

1.  When  a  company  seeks  either  to  recover  some  secret 
profit  made  at  its  expense  in  connection  with  its  formation,  or 
to  rescind  some  contract  into  which  it  has  been  induced  to  enter 
by  a  promoter. 

2.  When  it  is  sought  to  recover  compensation  under  Sees.  76 
to  81  of  1903,  corresponding  to  The  Promoters^  and  Directors' 
Liability  Act,  1891,  or  damages  in  an  action  for  deceit. 

It  will  also  arise — 

3.  In  cases  of  alleged  con-compliance  with  the  provisions  of 
Sec.  75  of  the  Act  of  1903. 

Liability  of  The  liability  of  promoters  to  account  to  the  company  for  a 

maSn^j^cret  secret  profit,  or  the  right  of  the  company  to  rescind  any  contract 
profit  depends  obtained  from  it  by  the  promoters,  by  concealment  without  fraud, 
relation.  depends  on  the  principle  that  promoters  stand  in   a   fiduciary 

relation  to  the  company,  for  whose  existence  they  are  responsible. 

In  New  Sombrero  &c.  Co.  v.  Erlanger,  5  CD.  73  (in  the  Court  of 

Appeal),  James,  L.J.,  said  (p.  113): — 

*'  A  promoter  is,  according  to  my  view  of  the  case,  in  a  fiduciary 
relation  to  the  company  which  he  promotes  or  causes  to  come  into 
existence.  If  that  promoter  has  a  property  v/hich  he  desires  to  sell  to  the 
company,  it  is  quite  open  to  him  to  do  so;  but  upon  him,  as  upon  any 
other  person  in  a  fiduciary  position,  it  is  incumbent  to  make  full  and  fair 
disclosure  of  his  interest  and  position  with  respect  to  that  property.  I 
can  see  no  difference  in  this  respect  between  a  promoter,  trustee,  steward, 
or  agent." 

What  consti-  The  following  extracts  from  decided  cases  will  give  illustra- 

pTOTnoter.         tions  of  the  acts  which  constitute  persons  promoters  and  show 
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what  n^inedy  the  company  has  in  respect  of  breach  of  duty  to  Part  L 
<li«<*Iose  by  ])romoters: — In  ErUuKjer  v.  New  Sombrero  d:c.  Co.,  _^^^'_ 
8  A.(\,  Lord  Cairns  said  (p.  l'^86)  : —  Krlanger's 

**  111  the  wliole  of  tliis  proceeiling,  up  to  this  time,  the  syndicate,  or  ^'*^*^' 
the  liou8e  of  Erlanger  an  representing  tlie  syndicate,  were  the  promoters 
«»f  tlie  company,  and  it  is  now  necessary  tliat  I  should  state  to  your  lord- 
shipp  in  what  i)osition  I  understand  the  promoters  to  be  placed  with 
reference  to  the  coin|>any  wjiich  they  proposed  to  form.  They  stand,  in 
my  opinion,  undouhte<lly  in  a  fiduciary  position.  They  have  in  their 
liaiKlH  the  creation  and  moulding  of  tlie  company ;  they  have  the  power  of 
defining  liow,  and  wlien,  and  in  wliat  shape,  and  under  what  supervision 
it  shall  start  into  existence  and  Ix^in  to  act  as  a  trading  corporation.  If 
they  are  doing  all  tliis  in  order  that  the  company  may,  as  soon  as  it  starts 
into  life,  liecome  tlirougli  its  managing  directors  the  purchaser  of  the 
pn>|K'rty  of  themselves,  tlie  promoters,  it  is,  in  my  opinion,  incumbent 
iip«>n  the  promoters  to  take  care  that  in  forming  the  company  they  provide 
it  witli  jin  executive — tliat  is  to  say,  with  a  board  of  directors,  who  shall 
l>otli  U»  aware  tliat  tlie  pro]>erty  which  they  are  asked  to  buy  is  the 
proiH^rty  of  the  promoters,  and  who  shall  be  competent  and  impartial 
judges  as  to  whether  the  purcliase  ought  or  ought  not  to  be  made.  I  do 
not  say  that  the  owner  of  pro|)erty  may  not  promote  and  form  a  joint 
>*t«M»k  (•f)niiiany  and  then  sell  his  proi)erty  to  it,  but  I  do  say  that  if  he 
d<ieH  he  is  lM>und  to  take  care  that  he  sells  it  to  a  company  through  the 
nuHlium  of  a  lx)ard  of  directors  who  can  and  do  exercise  an  independent 
;in<i  intelligent  judgment  on  the  transaction,  and  who  are  not  left  under 
the  iM'lief  that  the  proi)erty  l)elongs,  not  to  the  promoter,  but  to  some 
Mtlier  jH'rvon." 

S(M»  also  per  Lord  Blackburn,  at  p.  1268.  (Since  Salomon  v. 
Sttlomon,  1897,  A.C.  22,  it  appears  to  be  the  law  that  an  inde- 
jK^nilrnt  board  of  directors  is  not  essential  if  a  full  and  fair  dis- 
flosuro  is  made  to  the  shareholders  of  the  company  ;  see  Lagunas 
Mfrrtti'  Co.  V.  Lntjxnwi^  Synd,  1899,  2  Ch.  892,  per  Lindley,  M.R., 
at  p.  426.)  In  Lydney  and  Wigpool  Iron  Ore  Co,  v.  Bird,  88 
iM).  8o,  Lindley,  L.J.,  delivering  judgment  of  the  Court  said: —  ^m^ 

**  James  Bird,  in  fact,  procurtni  the  formation  of  the  company.  He 
.-uggestiHi  its  formation ;  he  took  an  active  part  in  the  preparation  of  its 
pnm|>ei*tuH  and  Memorandum  and  Articles  of  Association,  in  the  appohit- 
ment  of  two  of  its  first  directors,  in  the  appoinment  of  its  secretary,  and 
lie  ipriK'ured  his  own  firm  to  be  engaged  to  conduct  the  sales  of  the 
4*om|Miiiy  at  a  large  commission.  He  fixed  the  purchase  money  at 
£100,000  and  8tii)nlated  for  the  payment  of  £10,800  to  his  own  firm,  and 
he  prociinHl  the  payment  of  that  sum  by  the  company,  and  he  was  himself 
a  <lirei^tor  when  the  last  instalments  of  it  were  made.  He  was,  in  truth, 
the  |x»rson  who  fastentM:!  the  contract  to  pay  £100,000  on  the  company 
without  disclosing  the  fact  that  his  firm  were  to  get  £10,800  out  of  the 
liureha.**e  money  ....  Having  arrived  at  these  conclusions  of  fact 
the  legal  principles  applicable  to  them  do  not  present  any  real  difficulty. 
It  is  not  correct  to  any  that  James  Hird  was  the  agent  of  the  company 
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when  it  did  not  exist,  nor  is  it  much  less  objectionable  to  talk  of  his 
being  in  a  fiduciary  relation  to  the  company  before  the  company  had  any 
existence.  Moreover  to  say  that  James  Bird  was  a  promoter  of  the 
company  and  therefore  liable  to  account  to  it  is  calculated  to  mislead ; 
for  the  word  **  promoter  *'  is  ambiguous,  and  it  is  necessary  to  ascertain 
in  each  case  what  the  so-called  promoter  really  did  before  his  legal 
liabilities  can  be  accurately  ascertained.  In  every  case  it  is  better  to  look 
at  the  facts,  and  ascertain  them,  and  describe  them  as  they  are.  In  the 
present  case  James  Bird  procured  the  company  to  be  formed,  and  to  be 
managed  in  such  a  way  as  to  transfer  from  the  moneys  of  the  company  to 
himself  the  sum  of  £10,800  without  informing  the  company  of  that  fact. 
The  company  were  told  that  they  had  to  pay  £100,000  for  the  property, 
but  they  did  not  khow  that  of  that  sum  £10,800  was  to  go  into  the  pocket 
of  the  man  who  had  got  the  company  up,  and  who  had  in  fact  increased 
the  purchase  money  in  order  to  get  that  £10,800.  Under  these  circum- 
stances he  cannot  retain  the  sum  so  got.  Although  not  an  agent  of  the 
company,  nor  a  trustee  for  it  before  its  formation,  the  old  familiar 
principles  of  the  law  of  agency  and  trusteeship  have  been  extended,  and 
very  properly  extended,  to  meet  such  cases;  and  using  the  word  ** pro- 
moter*' to  describe  a  person  acting  as  James  Bird  did,  it  is  perfectly 
well  settled  that  a  promoter  of  a  company  is  accountable  to  it  for  all 
moneys  secretly  obtained  by  him  from  it  just  as  if  the  relationship  of 
principal  and  agent,  or  of  trustee  and  ceHui  que  trust,  had  really  existed 
between  them  and  the  company  when  the  money  was  so  obtained.  Nor 
in  such  case  is  it  necessary  for  the  company  to  rescind  the  whole  transac- 
tion of  which  the  payment  by  the  company  of  the  money  in  question  is 
found  to  be  part." 

The  right  of  the  company  to  recover  a  secret  profit  made  by 
a  promoter  at  the  expense  of  the  company  on  the  sale  of  a 
property  to  the  company,  will  depend  on  whether  the  promoter 
acquired  the  property  qua  promoter  of  the  company  to  which 
the  property  was  sold.  In  the  leading  case  of  Erlnnger  v.  The 
New  Sombrero  Phosphate  Co.^  supra ^  a  syndicate  purchased  a 
lease  of  Sombrero  Island  for  £55,000,  and  subsequently  pro- 
moted a  company  to  which  the  lease  was  sold  for  £110,000. 
The  directors  of  the  company  being  the  nominees  of  the  syndi- 
cate and  not  independent,  the  shareholders,  on  discovering  that 
that  for  which  they  had  paid  £110,000  had  just  previously  been 
bought  for  £55,000,  commenced  a  suit  (after  appointing  fresh 
directors)  in  the  name  of  the  company  for  rescission  of  the 
contract  and  the  repayment  of  the  £110,000  with  interest,  and 
in  the  alternative  for  the  payment  of  £55,000  the  amount  of  the 
profit  made  by  the  syndicate  out  of  the  company.  Dealing  with 
the  alternative  claim,  Lord  Cairns  said  that : — 

"  It  was  clear  that  the  syndicate  in  entering  into  this  contract  (for 
the  purchase  of  the  lease  of  Sombrero)  acted  on  Ijehalf  of  themselves 
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alone,  and  did  not  at  that  time  act  in  or  occupy  any  fiduciary  position  Part  I. 
whatever.    It  may  well  be  that  the  prevailing  idea  in  their  mind  was  not  Ohap.  7. 

to  retain  or  work  the  island,  but  to  sell  it  again  at  an  increase  of  price, 

and  very  possibly  to  promote  or  get  up  a  company  to  purchase  the  island 
from  them;  but  they  were,  as  it  seems  to  me,  after  their  purchase  was 
made,  perfectly  free  to  do  with  the  island  whatever  they  liked.  The  part 
of  the  case  of  the  respondents  which  as  an  alternative  sought  to  make  the 
appellant's  account  for  the  profit,  which  they  made  on  the  resale  of  the 
property  to  the  respondents  on  the  allegation  that  the  appellants  acted  in 
a  fiduciary  position  at  the  time  they  made  the  contract  of  30th  August, 
1871  (the  contract  of  purchase  by  the  syndicate),  is  not,  I  think,  capable  of 
being  supported,  and  this,  as  I  understand,  was  the  view  of  all  the  Judges 
in  the  Court  below." 

See  also  per  Lord  Blackburn,  at  p.  1267. 

In  the  recent  case  of  Gluckatein  v.  Barnes,  1900,  A.C.  240,  the  Oluckstein  v. 
Court  ordered  a  promoter  and  director  to  pay  to  the  receiver  and  ^^*"*e«- 
liquidator  of  the  "  Olympia  Limited  "  company  a  secret  profit 
made  on  the  sale  to  the  company  of  a  property  which  the  pro- 
moters and  directors  had  purchased  and  resold  to  the  company 
promoted  by  them.  By  what  was  called  the  "  syndicate  agree- 
ment" the  promoters  agreed  to  purchase  "  Olympia,"  with  a  view 
to  resale  to  a  company  or  to  some  other  purchaser,  and  provided 
for  the  expense  of  forming  the  company.  In  the  course  of  the 
argument  before  the  House  of  Lords,  it  was  sought  to  bring  the 
case  within  Erlanger^s  case,  by  reason  of  the  words  ^'  or  to  some 
other  purchaser  "  in  the  agreement,  leaving  the  syndicate  free  as 
to  the  formation  of  a  company,  but  the  Lord  Chancellor  said : 
'*  I  do  not  believe  they  ever  intended  to  sell  to  anybody  else  than 
a  company."  Lord  Macnaghten  said  it  was  unnecessary  to  go 
back  beyond  the  formation  of  the  company,  approving  Hichens 
V.  Congreve,  1831,  4  Sim.  420,  as  an  authority  for  the  proposition 
that  rescission  was  not  the  only  remedy,  while  Lord  Robertson 
considered  it  the  central  fact  in  the  history  of  the  case,  that  it 
was  an  essential  part  of  the  enterprise  as  originally  designed  and 
carried  out,  that  the  same  individuals  who  sold  as  a  syndicate 
should  buy  as  directors,  and  that  that  fact  concluded  the  ques- 
tion whether  these  gentlemen  were  promoters  when  they  bought 
the  mortgages.     He  says,  at  p.  257  : — 

"  The  mere  expression  in  a  deed  of  the  truism,  that  the  adventurers 
could  sell  to  an  individual  if  they  did  not  sell  to  a  company,  can  never 
avail  against  the  ascertainment  of  the  true  facts  of  the  scheme.'' 

The  grounds  on  which  the  Court  of  Appeal  arrived  at  the 
same  conclusion  (1898,  2  Ch.  153)  seem  to  be  that,  as  promoters, 
these  gentlemen  were  in  a  fiduciary  relation  to  the  shareholders, 
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and  had  a  duty  to  diaclose  to  them  the  full  extent  of  their  profit 
on  the  transaction,  and  that  as  a  consequence  of  their  failure 
to  make  such  a  disclosure,  they  were  liable  to  refund  the  profit 
so  made. 

The  result  of  these  and  the  other  cases  cited  infra  is  that 
the  remedy  of  a  company  against  a  promoter  or  director  in 
respect  of  the  sale  of  the  projierty  of  such  promoter  or  director 
to  the  company  without  a  disclosure  of  the  promoter's  or  direc- 
tor's interest  may,  according  to  circumstances,  be  either — 

(1)  Rescission  of  the  contract  (if  that  has  not  become  im- 
possible; or 

(2)  The  recovery  of  any  profit   made  by  the  promoter  or 
director  out  of  the  company *8  funds. 

But  these  remedies  do  not  arise  in  the  same  circumstances,  and 
depend  on  different  considerations.  In  ascertaining  what  is  the 
company's  remedy,  the  first  question  to  be  considered  is :  Was 
the  promoter  or  director,  when  he  purchased  the  property  in 
question,  free  to  do  with  it  what  he  liked,  to  use  it  as  he  liked, 
to  sell  it  how,  to  whom,  and  for  what  price  he  liked  ? 

If  this  question  be  answered  in  the  affirmative,  it  is  clear 
that  the  company's  remedy  (if  any)  is  limited  to  rescission  of 
the  contract.  The  company  cannot  force  on  the  vendor  a  con- 
tract to  sell  at  another  price :  Borland  v.  Earle,  1902,  A.C.  83, 
pp.  98  and  99;  see  also  Govere  case,  1  CD.  182,  Erlanger  w 
New  Sombrero  Co,,  3  A.C.  1218,  at  p.  1236 ;  Cape  Breton  Co,,  29 
CD.  795 ;  Ladywell  Mining  Co.  v.  Brookes,  35  CD.  400 ;  Lady 
Forrest  <S:c.  Ltd.,  1901,  1  Ch.  582,  where  Gluckstein  v.  Barnes 
is  explained ;  Leeds  and  Hanley  Theatres  <Scc.,  51  W.R.  5. 

If,  on  the  other  hand,  it  is  established  that  the  promoter 
acquired  the  property  in  the  course  of  his  proceedings  as  pro- 
moter (as  in  Gluckstein  v.  Barnes,  1900,  A.C  240),  or  (in  the 
case  of  a  director)  in  the  course  of  his  proceedings  as  director  (as 
in  Benson  v.  Heathom,  1  Y.  &  C  Ch.  326,  cited  by  Cotton,  L.J.,  in 
Cape  Breton  Co,,  29  CD.  795,  at  p.  806) — in  other  words,  where 
the  company  is  justified  in  saying  "You  bought  for  us — ^then 
he  is  liable  to  account  to  the  company  for  any  profit  he  may 
have  made  at  the  expense  of  the  company — that  is  to  say,  the 
right  of  a  company  to  recover  from  a  promoter  or  director  an 
undisclosed  profit  made  on  the  sale  of  a  property  by  the  pro- 
moter or  director  to  the  company,  where  fraud  is  not  alleged, 
depends  on  whether  or  not  the  promoter  or  director  at  the  time  of 
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hiii  acquiring  the  property  occupied  a  fiduciary  relation  to  the  Part  I. 
company  and  acquired  the  property  in  his  fiduciary  capacity  ;  Chap.  7. 
)>ut  the  right  of  the  company  to  rescind  depends  merely  on  the 
fact* whether  the  company  knew,  at  the  time  of  the  contract,  or 
at  the  time  of  any  suhsequent  affirmance  of  the  contract,  of  the 
promoter's  or  director's  interest  in  the  sale  to  the  company.  As 
to  the  remedy  of  recission,  it  is  immaterial  in  what  capacity  the 
promoter  or  director  acquired  the  property. 

Where  the  defendant  has  acquired  the  property  qua  pro- 
moter or  qua  director,  the  company  has  the  alternative  of 
affirming  the  contract  and  recovering  the  secret  profit  or  of 
rescinding  ;  but  where  the  defendant  has  acquired  the  property 
unaffected  by  any  fiduciary  obligation  the  company  can  only 
rescind. 

The  right  to  rescind  may,  of  course,  be  lost,  as  where  the  Right  of 
company  affirms  the  contract  after  knowledge  of  the  promoters'  J^q^^^"™*^ 
or  directors'  profit,  or  where  it  has  become  impossible  to  make 
restitution,  as  in  Ladywell  Mining  Co.  v.  Brookes^  35  CD.  400, 
and  Lagunas  Nitrate  Co.  v.  Lagunas  Synd.,  1899,  2  Ch.  392. 

A  promoter  may,  of  course,  be  liable  (apart  from  the  obliga- 
tion depending  on  his  fiduciary  relation  to  the  company)  for 
fraudulent  misrepresentation. 

See  notes  to  Sec.  76  et  seq.  of  1903  infra. 
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Quasi-Private  and  Private  Companies. 


Part  I. 
Chap.  8. 


What  is  a 
private 
company  ? 


The  expreBsion  "  private  company  "  has  arisen  from  the  practice 
of  persons  availing  themselves  of  the  provisions  of  the  Com- 
panies Acts,  to  create  what  is  practically  a  partnership,  but  with 
limited  liability.  The  expression  is  to  be  found  nowhere  in  the 
statutes  prior  to  the  Act  of  1903.  Speaking  generally,  the 
criterion  of  a  private  company  under  the  repealed  Acts  was  the 
fact  that  it  issued  no  invitation  to  the  public  to  subscribe  for  its 
shares,  and  the  distinction  between  companies  which  do  and 
companies  which  do  not  appeal  to  the  public  for  capital,  was,  for 
the  first  time  in  legislation,  recognised  by  The  Companies  Act, 
1901.  Prior  to  the  passing  of  that  Act  there  was  no  essential 
legal  difference  between  public  and  private  companies.  They 
had  the  same  statutory  powers,  rights,  duties,  and  obligations. 
In  Salomon  v.  Salomon,  1897,  A.C.  22,  Lord  Macnaghten  said 
(p.  48)  :- 

"  The  company  was  intended  from  the  first  to  be  a  private  company ; 
it  remained  a  private  company  to  the  end.  No  prospectus  was  issued ;  no 
invitation  to  take  shares  was  ever  atldressed  to  the  public." 

For  the  purposes  of  The  Companies  Act,  1901,  the  test  was  : 
does  the  company  issue  an  invitation  to  the  public  to  subscribe 
for  its  shares  ?  See  p.  9  et  seq.  supra.  Private  companies,  under 
the  repealed  Act,  termed  in  these  pages  "  ^waat-private  com- 
panies," were  of  two  kinds  :  -  - 

(1)  Companies  known  as  "one-man  companies"  [an 
expression  which  Lord  Macnaghten  (1897,  A.C.  at 
p.  53)  referred  to  as  *^  a  taking  nickname."] 

These  companies  are,  in  reality,  partnerships  with  limited 
liability,  although  they  are  subject  in  all  respects  to  the  pro- 
visions of  The  Companies  Act  just  as  ordinary  public  companies 
are,  excepting  certain  provisions  of  the  Act  of  1893  taken  from 
the  Act  of  1901  to  be  specially  noticed  infra. 

These  companies  usually  contain  very  strict  provisions  as  to 
transfer  of  shares,  and  provide  for  the  control  of  the  affairs  being 
retained  by  one,  or  a  very  few  persons,  usually  the  persons  whose 
business  undertaking  has,  for  reasons  referred  to  infra,  been  con- 
verted into  a  company. 
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(2)   The   second   class    of    gtMi«t-private   companies   is  dis-  Part  I. 
tinguished  only  by  the  fact  that  the  capital  has  been  Chap.  8. 
subscribed  without  any  appeal  to  the  public. 

These  companies  are  often  referred  to  as  syndicates.     They 

are  in  practice   less   exclusive  than   companies  in  class  1,  but 

usually  consist  of  persons  selected  and  mutually  approved.     It 

is  very  often   the  object  of   these   companies   to   acquire  some 

property  or  undertaking  and  work  and  develop  it,  with  a  view 

to  disposing  of   the  property  at  some  future  time  to  a  public 

company. 

The  principal   advantages    of    turning  a   business   into   a  Advantages  of 
.  .      ,  i_    _j.i  conversion. 

9ua«t-private  or  private  company  are,  shortly — 

!•   The  liability  of   the   partners  as  to  future  obligations  Limited 
becomes   limited   to   the   amount    (if   any)   unpaid  upon  their  **^* 

shares,  and  the  claims  of  future  creditors  are  limited  to  the 
assets  of   the  company. 

In  an  ordinary  partnership  each  partner  is  the  agent  of  the 
other  (within  the  scope  of  the  partnership),  and  his  acts  may 
involve  the  others  in  liabilities  for  which  the  private  estate  of 
each  partner  is  liable  without  limit,  if  the  partnership  funds 
should  turn  out  to  be  insufficient. 

!S$«   The  authority  of  the  managing  partners  to  pledge  the  Limited 
company's  credit  may  be  limited  by  the  Articles  in  such  manner  *"  j^'j*'^  °' 
as  the  company  may  think  fit. 

3.  The  position  of  a  sleeping  partner  may  be  rendered  Sleeping 
secure.  P^'*"^'' 

4.  Partners  may  hold  debentures  for  moneys  advanced  to  Loans  by 
the  company,  and  the  repayment  secured  by  a  charge  on  the  ^^^  ®"' 
company's  assets ;  see  Salomon  v.  Salomon,  1897,  A.C.  22. 

5.  Capital  may  be  borrowed  more  easily  than  on  a  Facilitates 
business  carried  on  in  the  usual  partnership  method,  and  a  ^"'owmg. 
security  given  therefore  at  once  marketable  and  easily  realised. 

6.  In  the  case  of   death  of   any  of  the  shareholders  the  Death  of 
**  partnership  "  is  not  dissolved,  and  in  the  case  of  death  of  the  ^  °®"" 
principal  shareholder  or  manager  an  executor  may  carry  on  the 
business  without  incurring  personal   responsibility,  and  where 

the  company  business  is  a  concern  of  a  permanent  nature,  the 
deceased  shareholder's  interests  can  readily  be  distributed 
among  the  members  of  his  family,  the  funds  being  already 
invested. 
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Retirement, 
bankruptcy, 


Compulsory 
retirement. 


Liabilities  of 
old  firm. 


Fraudulent 
conversion. 


Private  Companies. 

T.  The  case  of  retirement,  bankruptcy,  or  lunacy  of  a 
partner  creates  the  minimum  of  inconvenience  where  a  business 
has  been  turned  into  a  private  or  qua si-priv site  company, 
whereas  in  the  caj^o  of  an  ordinary  partnership  any  of  these 
contingencies  may  prove  disastrous  to  the  concern. 

8.  Provision  may  be  made  in  the  Articles  for  the  compul- 
sory retirement  of  members  of  the  company  and  the  sale  of  their 
shares  to  particular  persons  at  a  particular  price :  Borland^a 
Trustee  v.  Steel  Bros.,  1901,  1  Ch.  279.  The  advantages  of  the 
quasi'^riyate  and  private  limited  company  form  of  partnership 
are  so  obvious  when  understood,  the  extra  trouble  so  trifling, 
and  the  cost  of  incorporation  so  small,  that  it  is  a  matter  for 
surprise  that  any  partnership  concern  of  magnitude  should,  in 
the  present  day,  be  carried  on  under  the  ordinary  partnership 
law. 

When  a  business  is  turned  into  a  private  or  quasi-privsite 
company  the  proprietors  of  the  business  continue  liable  for  its 
past  debts,  but  in  practice  the  creditors  usually  accept  the  new 
liability  of  the  company,  which  indemnifies  the  vendor  pro- 
prietors against  claims  of  existing  creditors.  Future  creditors 
have  no  claim  outside  the  assets  of  the  company. 

As  to  the  legal  position  of  a  ^nast-private  company,  see 
particularly  the  judgments  delivered  by  their  Lordships  in 
Salomon  v.  Salomon,  1897,  A.C.  22. 

Although  recourse  may  with  advantage  be  had,  in  circum- 
stances to  conversion  of  a  business  into  a  private  or  quasi- 
private  company,  when  the  proprietors  are  in  financial  stress, 
it  must  be  borne  in  mind  that  an  assignment  to  a  company  may, 
if  made  for  the  purpose  of  defeating  creditors,  be  a  fraudulent 
conveyance  and  an  act  of  bankruptcy  within  the  meaning  of 
Sec.  29  (2)  of  The  Bankruptcy  Act,  1892:  Carl  Hirih,  1899, 
1  Q.B.  612. 


The   Companies  Act,    1903,    Considered  in  Relation  to 
Quasi-Private,  and  Private   Companies, 

Clauses  of  Act  Section  96,  96,  and  99    (1)    to   (5)   of    1903  are  expressly 

of  1903  which  j^^de   inapplicable   to   a   company   which    does    not    issue    an 

able  to  private  invitation  to  the   public   to  subscribe  for  its  shares  ;   see  Sec. 
companies.         95  (jj  ^^^  ^^  (g^^ 

The  application  of  Sec.  57  (1)  and  (2)  of  1903  is  limited  to 
"  any  offer  of  shares  to  the  public  for  subscription  " ;   see  Booth 
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V.  New  Afnkander  Co.,  1903,  1  Ch.  295.    Sub-sec.  (8)  of  Sec.  57  of  Part  I. 
1908,  which'  is  identical  with  Sub-sec.  (8)  of  Sec.  8  of  the  E.  ^^''^P^  ®- 
Act  of  1900,  was  omitted  from  the  N.Z.  Act  of  1901.     The  effect 
of  the  Sub-sec.  is  to  affinir  the  decision  of  tlie  Court  of  Appeal 
(E.)  in  Metropolitan  Coal  Consumers^  Asaociatioii  v.  Scriingeour, 
1895,  2  Q.B.  604. 

Section  74  applies  only  to  prospectuses  issued  to  the  public. 
Section  75  will,  of  course,  apply  to  a  quasi-prixate  or  private 
company  issuing  any  prospectus  offering  debentures  to  the 
public,  and  any  pros])ectus  issued  by  such  a  company  offering 
shares  to  the  public  will  render  every  provision  of  the  Act  of 
1908  applicable  to  such  company,  according  to  the  period  w-hich 
has  elapsed  since  the  company's  incorporation ;  but  Sec.  75 
does  not  apply  to  a  circular  or  notice  to  existing  members  or 
debenture-holders  (Sec.  75  (4)  of  1903). 

Sections  76  to  81  apply  only  to  prospectuses,  and  Sec. 
121  applies  only  to  contracts  referred  to  in  a  prospectus, 
and,  therefor,  does  not  apply  to  ^wrt^t-private  companies.  All 
the  other  provisions  of  the  Act  (excepting  Sees.  164  to  172, 
which  apply  to  private  companies  proper)  are  general  in  their 
application,  and  apply  to  both  public  and  ^wasi-private  com- 
panies. 

The  provisions  of  Sees.  164  to  172  of  the  Act  of  1903  are 
new  in  New  Zealand.  There  are  no  corresponding  provisions  in 
the  E.  Acts.  In  the  Victorian  statutes  there  are  provisions  to 
some  extent  analogous.  Private  companies  registered  under  the 
Victorian  statutes  are  termed  "  proprietary  "  companies. 

By  Sees.  59  to  77  of  The  Mercantile  Law  Amendment,  1880, 
provision  was  made  for  the  registration  of  Special  Partnerships 
with  limited  liability.  These  provisions,  but  little  used  in 
practice,  are  left  intact  by  the  new  provisions. 

The  important  distinctions  between  private  companies 
under  the  Act  of  1903  and  gna«i-private  or  public  companies 
are: — 

1.  As  to  the  Memorandum  :  The  Memorandum  must  state 

that  the  company  is  a  private  company,  and  all  the 
share  capital  with  which  a  private  company  is  regis- 
tered must  be  subscribed  for  in  the  Memorandum  :  Sec. 
166  (1)  (b)  and  (2). 

2.  The  Articles  of   a  private  company   need  not  be  regis- 

tered :  Sec.  168  (1). 
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Part  I.  3.  A  complete  list  of  the  members  of  every  private  com- 

Chap.  8.  pany    must    be    forwarded    to    the    Registrar    within 

fourteen  days  after  any  alteration  in  the  register :  Sec. 

168  (2). 

4.  Any   creditor   or   member   may    inspect   the   register  of 

members  and  directors  and  the  summary  required  by 
Sec.  101  of  the  Act :  Sec.  168  (3). 

5.  The  following  provisions  of  the  Act  shall  not  apply  to 

private  companies  : — Sec.  35,  as  to  transfers  of  shares  in 
respect  of  which  calls  are  unpaid ;  Sees.  70  to  73,  as  to 
directors^  qualifications,  payment  of  calls,  and  directors' 
fees ;  Sec.  87,  as  to  the  statutory  meeting ;  Sees.  95  to 
97,  relating  to  the  allotment  of  shares  and  returns  of 
allotment,  and  filing  contracts  as  to  fully  or  partly 
paid-up  shares:  Sec.  168  (4). 

6.  A  private  company  may  not  issue  a  share  prospectus: 

Sec.  168  (5). 

7.  Ordinary,  special,  or  extraordinary   resolutions  may  be 

passed  without  formal  meeting  by  a  minute  signed  by 
three-fourths  of  the  members  holding  at   least  three- 
fourths  of  the  company's  share  capital :    Sec.  168  (6). 
See  also  Sees.  169  to  172. 

Steps  to  be  Taken  to  Gonvert  a  Buainesa  into  a  Private 
or  Quasi-Private  Oompany. 

Steps  to  form  A  preliminary  agreement  will  first  be  prepared,  expressed 

a  private  ^q  ^^  made  between  the  proprietor  or  proprietors  of  the  business 

company.  x-      xr  r      r 

to  be  converted,  of  the  one  part,  and  the  proposed  company  of 
the  other  part,  to  be  executed  after  incorporation ;  see  p.  109 
supra.  The  agreement  will  be  based  on  the  forms  at  pp.  110, 114, 
supra.  It  will  seldom  be  necessary  to  have  an  agreement,  binding 
the  partners  to  carry  out  the  arrangement,  but  where  a  creditor 
is  a  party  to  the  arrangement,  a  term  of  which  is  that  he  is 
to  receive  debentures  or  shares  in  satisfaction  of  his  claim,  or 
in  similar  circumstances,  it  may  be  preferred  to  have  a  separate 
agreement  prior  to  the  agreement  for  sale  to  the  company. 

The  Memorandum  and  Articles  will  be  prepared  contem- 
poraneously with  the  agreement  for  sale,  and,  when  the  company 
is  incorporated,  the  agreement  will  be  signed  by  the  vendors  and 
the  company  in  the  usual  way. 
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If  it  is  desired  to  bind  the  partners  and  any  creditors  who  Part  I. 
join  in  the  arrangement,  the  following  form  of   agreement  to  ^*^*P'  ®' 
convert  the  business  into  a  company  and  to  sell  to  the  com- 
pany may  be  adapted  to  circumstances,  and  will  answer  every 
purpose  : — 

Agreement  made  the  day  of  ,  19    ,  between  John 

Brown,  of  ,  sawmiller,  of  the  first  part,  William  Jones,  of  , 

sawmillor,  of  the  second  part,  Tliomas  Smith,  of  ,  mercliant,  of  the 

third  part,  the  said  John  Brown  and  William  Jones  (hereinafter  called 
"the  said  firm"),  of  the  fourth  part,  and  Brown,  JoncH  &  Co.,  Limited, 
a  company  to  be  incorporated  under  The  Companies  Act,  1903,  of  the  fifth 
part.  Whereas  the  parties  hereto  of  the  first  and  second  parts  have  for 
some  time  past  carried  on  the  business  of  saw  millers,  and  sash  and  door 
and  woodware  manufacturers,  at  ,  under  the  style  or  firm  of 

Brown,  Jones  &  Co.  And  whereas  they  are  desirous  of  converting  theu- 
business  into  a  limited  liability  company  to  be  named  "  Brown,  Jones  and 
Co.,  Limited."  And  whereas  the  said  firm  is  indebted  to  Mr.  Thomas 
Smith  in  the  sum  of  <£  ,  and  the  said  firm  has  requested  the  said 

Thomas  Smith  to  advance  and  lend  to  the  said  company  when  incor- 
porated the  further  sum  of  <C  which  the  said  Thomas  Smith  has 
agreed  to  do  upon  having  the  repayment  of  the  said  sums  of  £  and 
£               secured  to  him  as  hereinafter  mentioned. 

Mow  it  ia  hereby  a^eed  by  and  1>etween  the  parties  hereto  of 
the  first,  second,  third,  and  fourth  parts  as  follows: — 

1.  A  limited  liability  company  shall  forthwith  be  formed  and  incor- 
porated under  the  style  or  name  of  "  Brown,  Jones,  &  Co.,  Limited.** 

2.  The  capital  of  the  said  company  shall  be  £  ,  divided  into 
shares  of           £  each,  and  each  of  them  the  said  John  Brown  and 

William  Jones  shall  subscribe  the  Memorandum  of  Association  of  the  said 
company  for  [shares  in  the  aggregate  to  the  amount  of  the  capital  with 
which  the  company  is  registered ;  that  is  to  say,  the  said  J.B.  shall  sub- 
.scribe  for  shares,  and  the  said  W.J.  shall  subscribe  for  shares] 

(at  least  one  share,  and  they  the  said  J.B.  and  W.J.  shall  i)rocure  at  least 
five  other  i)er8ons  to  subscribe  the  said  Memorandum  of  Association  for 
at  k»ast  one  share  each). 

If  the  company  is  to  be  registered  as  a  <; //rut -private  company,  substitute  for 
the  words  in  brackets  [  ]  words  in  parenthesis  ( ). 

8.  The  Memorandum  of  Association  and  the  Articles  of  Association 
of  the  company  shall  be  prepared  by  Mr.  A.B.,  solicitor,  on  l>ehalf  of  all 
the  parties  hereto,  and  if  the  parties  hereto  shall  be  unable  to  agree  as 
to  the  terms  of  the  said  Memorandum  and  Articles  of  Association  any 
difference  shall  be  referred  to  Mr.  CD.,  barrister  and  solicitor,  who  will 
settle  the  terms  of  said  Memorandum  and  Articles,  and  his  decision  shall 
be  final  and  binding  on  all  parties. 

As  to  enforceability  of  a  contract  where  a  term  has  to  be  fixed  by  a  third 
person,  see  IVhiUle  v.  Carroll^  19  N.Z.  716,  and  cases  there  cited. 
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Part  I.  4.    Of  the  said  shares  in  the  capital  of  the  company  sliares 

Chap.  8.        numbered  to  inclusive  shall  be  issued  to  the  said  John  Brown 

as  fully  paid  up,  and  shares  numbered  to  inclusive  shall  be 

issued  to  the  said  William  Jones  as  fully  paid  up,  in  consideration  of  the 
sale  to  the  said  company  of  the  said  business  as  hereinafter  set  forth. 
8uch  of  the  remaining  shares  as  shall  not  be  subscribed  for  by  the 
signatories  of  the  Memorandum  shall  be  disposed  of  in  accordance  with 
the  provisions  of  the  Articles  of  Association. 

6.  The  firm  shall  sell  to  the  said  company  when  incorporated  the 
said  business  of  <&c.  (see  form  p.  110  supra) j  in  consideration  of  the  issue 
by  the  said  company  of  the  fully  paid-up  shares  to  the  said  John  Brown 
and  William  Jones  as  hereinbefore  mentioned. 

6.  The  said  shall  be  appointed  permanent  directors  {or  the 
said  shall  be  appointed  governing  director)  by  the  Articles  of 
Association  {add  any  special  provisions  agreed  to), 

7.  That  upon  the  completion  of  the  sale  of  the  said  business,  &c., 
tij  the  company  on  the  alx)ve-mentioned  terms,  and  upon  the  company 
issuing  to  the  said  Thomas  Smith  a  debenture  in  the  form  attached  hereto 
and  on  the  terms  and  conditions  expressed  therein  and  endorsed  thereon, 
the  said  Thomas  Smith  will  pay  and  advance  to  the  company  the  sum 
of  £  J  and  will  accept  the  liability  of  the  company  in  lieu  of 
the  liability  of  the  said  firm  and  the  partners  therein  for  the  said  sum  of 
£  now  due  by  the  said  firm  to  the  said  Tliomas  Smith,  and 
will  release  all  securities  wliich  the  said  Thomas  Smith  now  holds  for  the 
repayment  of  the  said  sum  of  £ 

8.  This  Agreement  shall  be  binding  as  between  the  parties  heret..  of 
the  first,  second,  third,  and  fourth  parts  from  the  date  of  their  executing 
the  same,  and  their  obligations  hereunder  shall  not  l>e  affected  by  the 
fact  that  the  company  is  not  at  the  time  of  the  execution  hereof  incor- 
porated. 

And  it  is  hereby  farther  agreed  by  and  between  all  the  purtii>s 
hereto: — 

9.  That  the  said  John  Brown  and  William  Jones  shall  sell  to  the 
company  and  the  company  shall  purchase  from  the  said  John  Brown  and 
William  Jones  on  the  terms  hereinbefore  set  forth  the  said  business  (here 
insert  particulars),  a'nd  that  the  company  will  within  after  the 
issue  of  the  Certificate  of  Incorporation,  issue  to  the  said  John  Brown  and 
William  Jones  respectively  the  paid-up  shares  hereinbefore  specified,  and 
will  execute  and  issue  to  the  said  Thomas  Smith  the  debenture  herein- 
before specified  on  the  payment  by  the  said  Thomas  Smith  to  the  com- 
pany of  the  said  sum  of  £  ,  and  the  said  Thomas  Smith  hereby 
agrees  with  the  company  to  pay  and  advance  to  the  said  company  the  sum 
of  £                  accordingly. 

10.  The  company  shall  pay,  discharge,  satisfy  and  perform,  all 
the  debts,  liabilities,  undertakings,  and  engagements  of  the  said  firm  in 
relation  to  the  said  business,  and  idemnify  the  said  firm  and  the  said 
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John   Brown  and  William  Jones  against  all  actionH,  suits,  claims,  and    Part  I. 
demands,  costs,  charges,  and  ex])enses  whatsoever  in  re8j)ect  thereof.  Chap.  8. 

{Adopt  other  clait»ett  from  form,  p.  110  mipro.) 

11.  This  Agreement  when  executed  by  the  company  shall  be  binding 
on  the  company  as  if  the  company  had  l)een  in  existence  and  duly  incor- 
porated before  these  presents  were  executed  by  the  other  parties  hereto, 
and  as  if  the  company  had  executed  the  same  at  tin*  same  time. 

In  witness  whereof  the  parties  hereto  of  the  first,  second,  third, 
and  fourth  parts  have  hereunto  subscril^ed  their  names  the  day  and  year 
first  before  written,  and  the  common  seal  of  the  company  was  hereunto 
duly  affixed  the  day  ,19 

The  vendors  may,  of  course,  subscribe  the  Memorandum  for 
the  paid-up  shares,  but  the  agreement  in  such  case  should  pro- 
vide that,  if  they  do  so,  thy  company  sliall  accept  in  satisfaction 
of  the  subscribers'  liability  for  such  shares  the  transfer  of  the 
said  business,  and,  as  the  registration  of  the  company  operates 
as  an  issue  of  the  sharers  subscribed  for  in  the  Memorandum,  the 
contracts  required  to  he  filed  by  Sec.  12  of  1901,  in  the  case  of  a 
9«r/«i-private  company,  shouhl  l)e  filed  within  a  month  after  the 
registration  of  the  conipany  ;  see  p.  114  mipray  and  cases  there 
(»ited.  • 

The  writer  can  see  no  oV)jection  in  law*  to  the  signatory  of 
the  Memorandum  who  signs  for  paid-u})  shares  identifying  them 
by  adding  the  denoting  numbers  and  the  words  "to  be  issued 
as  fully  paid  up'';  see  Jarvh  cC*  Co.,  1899,  1  Ch.  193;  Dawney 
Ltd.,  1900,  W.N.  152;    Whitehmd  Ltd.,  1900,  1  Ch.  804. 

In  the  interests  of  the  conipany  it  may  in  circumstances  be 
inadvisable  that  the  vendor  should  sign  the  Memorandum  for 
his  vendor's  shares ;  see  Spitzrl  v.  Chivene  Corporation^  15 
T.L.R.  281. 

Thtt  Memorandum  and  Articles  of   Assooiation  of  a  Quasi- 
PriYate  and  PriYate  Company. 

The    Mevwrandum    of  AHHociaiion. 

There  is  no  special  difference  between  the  provisions  of 
the  Memorandum  of  a  ^ua^i-private  company  and  of  a  public 
company. 

The  Memorandum  of  a  private  company,  on  the  other  hand, 
must  state  that  the  company  is  a  i)rivate  company,  and  all  the 
original  share  capital  of  the  company  must  be  subscribed  for 
in  the  Memorandum.  Two  signatories  are  sufficient  for  the 
purposes  of  incorporation ;  see  Sees.  164  and  166  of  1908. 
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It  is  very  often  considered  desirable,  however,  to  render 
certain  provisions  in  the  constitution  of  a  ^wa«i-private  or 
private  company,  of  a  kind  usually  included  in  the  Articles, 
unalterable.  In  England  there  seems  to  be  a  practice  to  get  the 
shareholders  to  execute  a  deed  of  covenant  purporting  to  effect 
this  result,  and  to  make  provision  in  the  Articles  for  the 
execution  of  such  deed ;  see  Palmer's  C.P.,  8th  ed.,  p.  821. 
How  far  any  covenant  between  the  company  and  its  members, 
by  which  the  members  deprive  themselves  of  the  provisions  of 
the  Company  Acts,  can  be  effectual,  is  at  least  doubtful.  The 
Articles  themselves  have  the  effect  of  a  covenant  by  every 
member  with  the  company  (Sec.  24  (4)  of  1903).  A  deed  of 
covenant  outside  the  Articles  cannot,  it  seems  to  the  writer, 
have  any  greater  force  or  effect. 

Members  have,  by  statute,  power  to  alter  the  regulations  by 
special  resolution  (Sec.  122  of  1903),  and  if  a  clause  in  the 
Articles  purporting  to  render  Articles  unalterable  is  ineffectual, 
it  is  difficult  to  see  how  a  formal  deed  of  covenant  can  have 
any  operation — even  to  the  extent  of  rendering  the  covenantor 
liable  to  damages  in  the  event  of  the  Articles  being  altered. 
In  Walker  v.  London  Tramwayn  Co.,  12  CD.  705,  Jessel,  M.R., 
held  that  no  company  could  contract  itself  out  of  the  provisions 
of  Sec.  50  of  the  E.  Act  of  1862  (corresponding  to  Sec.  122  of 
X.Z.,  1903);  and  see  PeveHl  Gold  Mines,  1898,  1  Ch.  122;  Payne 
V.  Cork  Co.,  1900,  1  Ch.  308;  Punt  v.  Symons  d'  Co.,  1903,  2 
Ch.  506. 

It  seems  to  the  writer  that  the  only  way  of  rendering 
unalterable  conditions  of  the  company's  constitution  (so  far  as 
the  law  will  permit)  is  to  insert  such  conditions  in  the  Memo- 
randum of  Association.  As  to  alteration  of  the  Memorandum 
see  p.  38  supra. 

The    Articles   of  Association. 

The  regulations  contained  in  Table  A  are  not  altogether 
suitable  for  a  quasi-prixsitiy  or  private  company,  and  will  usually 
require  amendment  in  the  following  respects  : — 

Capital. 

Disposal   and   Allotment   of  Shares. 

Article  B  (p.  53)  is  suitable  to  the  case  of  a  private  com- 
pany, but  it  may  be  in  some  cases   expedient   that  the  share- 
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holders  in  general  meeting  should  retain  the  control  of  the  Part  I. 
issue  of  shares,  other  than  those  issued  by  subscription  of  the  ^^*?*  ®*  __ 
Memorandum  and  pursuant  to  the  contract  for  sale  to  the 
company.  It  is  usual  to  provide  that  all  such  shares  be 
offered  to  existing  members  in  proportion  to  the  shares  held 
by  them,  but  holders  of  a  single  share  may  be  excepted,  or  any 
other  limitation  may  be  imposed  according  to  circumstances. 

Transfer  of  Shares. 

It  is  essential  in  the  case  of  a  private  company  that  restric-  Restrictiona 
lions  be  placed  upon  a  shareholder's  right  of  transfer.  Perhaps  transfer.^  ^ 
the  simplest  plan  is  to  restrict  the  right  of  transfer  to  members 
of  the  company  holding  not  less  than  a  certain  number  of  shares, 
or  to  such  person  as  the  directors  shall  unanimously  approve  as 
a  fit  person  to  become  a  member  of  the  company.  Directors,  if 
they  have  a  discretion,  are  not  bound  to  give  their  reasons  for 
refusing  to  consent  to  a  transfer  of  shares;  see  Bell  v.  Bell,  65 
L.T.  246,  and  p.  158  infra. 

Compulsory  Transfer  of  Shares  and  Retirement  of  Members. 

In  Borland^s  Trustees  v.  Steel  Bros.,  1901,  1  Ch.  279,  pro-  Compulsory 
visions  in  Articles  for  compulsory  retirement,  and  transfer  of  ^®*^™™®'*** 
shares  at  a  particular  price  were  given  effect  to ;  see  the  clauses 
in  that  case  at  pp.  281  to  283  of  the  report.  The  Articles  of  a 
private  company  sometimes  provide  for  compulsory  retirement 
where  a  member  is  interested  in  a  rival  concern  or  otherwise 
act«  against  the  interests  of  tlie  company. 

Transmission. 

It  is  usual  to  place  the  same  restrictions  on  transmission  as  Transmission. 
on  transfer.     As  to  the  necessity  for  this,  see  Bentham  Mills  &c., 
11  CD.  900,  and  Art.  20,  p.  58  supra.    An  exception  as  to  trans- 
mission should  be  made  in  the  case  of  the  death  of  the  founder 
or  founders  of  the  company. 

Meetings. 

Votes  of  Members. 

It  may  be  advisable  to  give  special  voting  powers  to  the  Voting  powers 
holders  of  certain  classes  of  shares. 

10 
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Directors. 

Where  a  company  is  formed  to  take  over  the  husiness  of 
a  sole  trader,  it  is  usual  to  appoint  him  governing  director  by 
the  Articles,  with  power  for  him  to  exercise  all  the  powers  of 
directors,  to  appoint  other  directors  with  limited  powers,  to 
appoint  by  will  a  successor  in  case  of  his  death,  or,  in  default 
of  appointment,  his  administrator  or  trustees  under  his  will 
to  act,  or  otherwise  according  to  circumstances.  Similarly 
provision  may  be  made  for  two  or  more  permanent  or  govern- 
ing directors. 

Special  provision  may  be  made  for  qualification,  disqualifi- 
cation, and  resignation  of  directors,  or  for  the  appointment  of 
directors  by  the  holders  of  certain  classes  of  shares.  Power 
should  be  given  to  directors  to  act  without  a  board  meeting. 
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CHAPTER  I. 


Membership. 

(1)  By  Snbsoribing  the  Memorandum. 

(2)  By  Applioation  for  and  Allotment  of  Shares. 

(3)  By  Transfer  or  Transmission  of  Shares. 

(4)  By  Bstoppel. 

Membership  Generally. 

Section  21  of   the   Act  of  1903  defines  those  who  are  by  law  Part  II. 

niembers.     But  the  terms  of  the  section  are  not  exhaustive  of  Chap.  1. 

tlie  cases  in  which  persons  have  the  rights  and  liabilities  of 

membership.  Definition  of 

*' member." 
By  Sec.  21— 

1.  Every  subscriber  of  the  Memorandum  of  Association  ; 

2.  Every  other  person  who  has  agreed  to  become  a  member 
of  the  company,  and  whose  name  is  entered  on  the  register  of 
members,  is  a  member  of  the  company. 

The  latter  head  comprises — 

(1)  Persons  who  have  contracted  with  the  company  to 
acquire  shares  and  whose  names  have  been  entered  on 
the  register. 

(2)  Persons  whose  names  are  on  the  register  and  who  are 
estopped  from  denying  that  they  have  contracted. 

(3)  Transferees  of  shares  from  (1)  and  (2)  and  the  repre- 
sentatives of  dead  or  insolvent  members  electing  to  be 
entered  on  the  register  as  the  transferees  of  the  shares 
of  such  members. 

(4)  Transferees  of  shares  as  nominees  of  persons  who  have 
become  entitled  otherwise  than  by  transfer,  as  on  the 
death,  bankruptcy,  or  insolvency  of  any  member  j  see 
Arts.  37  and  38  of  Table  A,  and  cf.  Arts.  12  to  16  of 
Table  A  of  1882. 
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Part  II*  A  company  may  be  compelled  to  confer  the  legal  rights 

Oha;p*  1'       of  membership  on  any  person  who  has  acquired  from  another 

member  "a  present  absolute  unconditional  right  to  have  his 

Righteof  name  entered  on  the  register'*:  see  Moore  v.  The  North  Western 

memDership 

enioroeableby  Bank,  1891,  2  Ch.  599  ;  Ireland  v.  Hart,  1902,  1  Ch.  522.     And 

the  Court.        ^   person   who   has   expressly  or  impliedly  contracted  to  take 

shares  from  a  company  or  has  contracted  to  take  a  transfer 

from  a  member  may,  se  inrito,  be  placed  on  the  list  of  members, 

and,  though  not  legally  a  member,  on  the  list  of  contributories 

on  a  winding-up. 

Contract  of  By  becoming  a  director  and  acting  as  such,  a  person  may 

impUecUrom    Confer  authority  on  the  company   to   register  his   name   as   a 

conduct.  member  in  respect  of  his  qualification  shares,  and  is  liable  on 

such  registration,  whether  he  knows  of  it  or  not :  Brown^s  case, 

9  Ch.  102  ;  Isaacs'  case,  1892,  2  Ch.  158  ;  Salisbury  Joneses  case, 

1894,  3  Ch.  356 ;  Hercynia  Copper  Co.,  1894,  2  Ch.  403. 

By  Sec.  34  of  1903  a  transfer  may  be  registered   on  the 
application  of  the  transferor. 
Liabilities  of  "  A  man  may  become  a  contributory  to  a  company  by  his 

wUhout^^'^     acts  although  he  has  not  made  himself  legally  a  member  of 
registration,      it"  :  Spademan  v.  Evans,  L.R.  3  H.L.  171,  208. 

Membership  by  Subscribing  the  Memorandum. 

Eflfectofsub-  A  subscriber  of  the  Memorandum  is  liable  as  a  member 

Memorandum  *h<>"g^  ^^  shares  have  ever  been  allotted  to  him,  and  though  his 
name  has  never  been  put  on  the  register,  unless  he  can  show 
that  the  company  parted  with  all  its  shares  to  other  persons  : 
Mackleifs  case  1  CD.  247  ;  Kipling  v.  Todd,  3  C.P.D.  350  ; 
Evans's  case,  2  Ch.  427  ;  London  Coal  Co.,  5  CD.  525.  The 
allotment  of  nominally  paid-up  shares  will  not  satisfy  a  sub- 
scriber's obligation,  which  is  to  take  and  pay  for  shares  : 
MigotiVs  case,  4  Eq.  238  ;  Drumwond's  case,  4  Ch.  772  ;  PelVs 
case,  5  Ch.  11.  Nor  is  the  obligation  of  a  subscriber  satisfied  by 
taking  shares  from  another  member.  Neither  lapse  of  time  nor 
the  consent  of  a  director  can  save  a  signatory  from  the  conse- 
quences of  his  contract  as  a  subscriber  :  Levick's  case,  40  L.J., 
Ch.  180  ;  Sidney's  case,  13  Eq.  228  ;  Tooth's  case,  19  L.T.  Ch. 
599.  The  Colonial  Land  &c,  Co,  v.  Bohan,  N.Z.  3  S.C  98,  seems 
to  be  inconsistent  with  these  decisions,  and  see  infra,  A  sub- 
scriber of  the  Memorandum  can  only  get  rid  of  his  liability  as 
a  member  by  transfer  :  Evans's  case,  2  Ch.  427 ;  and  see  Esparto 
Trading  Co.,  12  CD.  191. 
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Payment  by  a  subscriber  for  his  shares  may  be  in  money  or,  Part  II. 
if  the  company  agrees,  in  money's  worth:  PeWs  case,  5  Ch.  11 ;  Oh^P*  ^« 
Baglan  Hall  &c,  Co,,  5  Ch.  346 ;  Fraaer's  case,  42  L.J.  Ch.  358 ; 
but  if  the  shares  be  issued  as  paid-up  for  a  consideration  other 
than  cash,  then  the  contracts  showing  the  consideration  for 
which  the  shares  are  issued  must  be  filed  in  accordance  with 
Sub-sec.  (1)  (b)  of  Sec.  97  of  1903,  identical  with  Sec.  12  of 
1901,  which  repealed  the  last  clause  of  Sec.  34  of  the  Act  of 
1882;  see  Sec.  97  of  1903,  and  p.  114  supra. 

Any  shares  applied  for  by  a  subscriber  of  the  Memorandum 
are  presumed  to  be  the  shares  agreed  to  be  taken  by  him  as  such 
subscriber :  OUinan^s  case,  31  CD.  420. 

And  an  allotment  to  a  subscriber  jointly  with  another  will 
satisfy  his  liability :  Dumter's  case,  1894,  3  Ch.  473. 

Membership    by    signing    the    Memorandum    differs    from  Subscriber  of 
membership  as  the  result  of  application  and  allotment  in  this  ^nnot*'^^'^"^ 
respect:   that  a  signatory  of  the  Memorandum  cannot  rescind  rescind. 
even  when  he  has  been  induced  to  sign  by  fraud  :  Lord  Lurgan^s 
case,   1902,   1   Ch.   707.       In    that    case    Mr.   Justice    Buckley 
said : — 

"  The  contract  effected  by  signature  of  the  Memorandum  and  regis- 
tration of  tlie  company  is  not  merely  a  contract  created  between  the 
subscriber  and  the  company.  It  is  a  contract  whose  existence  is  the 
basis  of  the  creation  of  the  corporation  as  one  of  the  contracting  parties, 
and  every  other  person  who  becomes  a  member  becomes  such  on  the 
footing  that  tliis  contract  exists";  see  Nicolas  case,  29  CD.  421,  444. 

In  Colonial  Land  &c,  Co,  v  Bohan,  N.Z.  3  S.C.  98,  Mr. 
Justice  Richmond  considered  that  Bohan's  position  as  a  sub- 
scriber of  the  Memorandum  made  no  difference  to  his  right  to 
rescind,  but  the  point  does  not  seem  to  have  been  argued  in  the 
aspect  in  which  it  was  considered  in  Lord  Lurgan^s  case.  In 
Palmerston  Brewery  Co,  v.  Wollerman,  N.Z.  2  S.C.  223,  the  point 
does  not  appear  to  have  been  taken  at  all. 

A  subscriber  of  the  Memorandum  is  not  liable  (in  the 
absence  of  any  provision  in  the  Articles  or  of  an  express  agree- 
ment between  him  and  the  company  to  the  contrary)  to  make 
any  payment  in  respect  of  the  shares  for  which  he  subscribes, 
except  as  and  when  calls  are  made  upon  him  in  accordance  with 
the  provisions  of  the  Articles  :  Alexander  v.  Automatic  Telephone 
Co,,  1900,  2  Ch.  56. 

As  to  signing  the  Memorandum  for  paid-up  shares,  see  PelVs 
case,  tU  sup  ;  Joneses  case,  6  Ch.  48.     Where  the  Memorandum 
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is  signed  for  paid-up  shares  it  may  save  difficulty  if  the  denoting 
numbers  are  stated,  identifying  the  shares  with  those  mentioned 
in  any  contract  for  sale  to  the  company. 

MamboPBhip  bj  Applioation  for  and  Allotment  of  Shares. 

A  contract  to  take  shares  in  a  company,  by  application  for 
and  allotment  of  shares,  is  subject  to  the  ordinary  principles 
which  govern  the  formation  of  simple  contracts.  There  must  Ik? 
an  application  or  offer  by  the  intending  shareholder  to  take,  or 
a  request,  express  or  implied,  to  be  allotted  shares  ;  there  must 
be  an  allotment  by  the  company  pursuant  to  such  offer  or 
request,  and  notice  of  the  allotment — that  is,  of  the  acceptanct* 
of  the  offer  or  request — must  be  given  by  the  company  to  the 
applicant  :  Scottish  Petroleum  Co.,  23  CD.  413.  The  notice  may 
be  direct  or  indirect. 

If  application  be  made  subject  to  a  condition,  either  the 
allotment  must  be  made  in  compliance  with  the  qualified  appli- 
cation, or,  if  made  unconditionally,  the  unconditional  allotment 
must  be  accepted  by  the  applicant.  If  the  application  is  made 
unconditionally  and  the  allotment  is  made  subject  to  a  con- 
dition, the  condition  must  be  expressly  or  impliedly  accepted 
by  the  applicant ;  see  Conditional  Application  infra  ;  see  also 
Spitzel  V.  Chinese  Corporation,  15  T.L.R.  281. 

Applicatimi, 
Who  May  be  a  Shareholder. 

Any  person  capable  of  contracting  may  become  a  share- 
holder ;  a  company  may  only  become  a  shareholder  of  another 
company  if  and  as  authorised  by  the  terms  of  its  Memorandum  : 
N.Z.  Flotirmillers'  &c.  v.  Tivtam  Milling  Co.,  20  N.Z.  650.  An 
infant  may  contract,  but  his  contract  is  voidable  :  Lumsden*s 
case,  4  Ch.  31. 

A  person  who  applies  for  shares  in  the  name  of  a  fictitious 
person,  or  who  puts  forward  the  name  of  some  person  who  does 
not  intend  to  contract  or  who  is  incapable  of  contracting,  is 
himself  liable  on  the  shares  issued  in  such  name,  and  may  be 
put  on  the  register  or  on  the  list  of  contributories :  Pugh  and 
Sharman^s  case,  13  Eq.  566  ;  Bailie^s  case,  11  N.Z.  454. 

Application  When  and  How  Made. 
Amplication  ^^  application  for  shares  may  be  made  before  the  incor- 

registration.     poration  of  the  company,  and  in  such  case  is  usually  made  to 
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the  proposed  directors  or  to  the  persons  who  are  controlling  the  Part  II. 
formation  of  the  company  ;  see  Form  of  Application,  p.  105  Chap.  1. 
stipra,  and  notes.  An  oral  application  is  sufficient :  Bloxam^s 
ca9e,  33  Beav.  529.  But  shares  cannot  be  allotted  before  the 
incorporation  of  the  company  :  Stalker^s  case,  N.Z.  3  S.C.  215  ; 
Wareatea  Gold  <fcc.,  7  N.Z.  89.  When  application  is  made  for 
shares  before  registration,  the  applicant  makes  the  proposed 
directors  his  agents  to  apply  when  the  company  is  registered, 
and  an  allotment  and  notice  subsequent  to  registration  bind  the 
applicant :  Strong^s  case,  9  N.Z.  197  ;  Harley^s  case,  12  N.Z.  410. 
An  application  may  be  withdrawn  at  any  time  before  accept- 
ance :  PellaWs  case,  2  Ch.  527.  An  oral  withdrawal  made  at  Application 
any  time  before  notice  of  allotment  is  given  is  sufficient  :  JJ^^^  ^^*^' 
Truman^s  case,  1894,  3  Ch.  272.  But  the-  withdrawal  must  be 
actually  communicated  to  the  company  before  notice  of  allot- 
ment is  posted  or  given  ;  it  is  not  sufficient  that  it  is  posted 
addressed  to  the  company,  as  it  is  not  an  implied  term  of  the 
application  that  it  may  be  withdrawn  by  merely  posting  a  with- 
drawal :  Byrne  v.  Van  Tienhoven,  5  C.P.D.  344.  The  contrary 
rule,  however,  holds  with  regard  to  notice  of  allotment,  and  the 
contract  is  complete  the  moment  notice  of  allotment  is  posted, 
although  it  may  never  be  received  by  the  allottee  :  Henthorn  v. 
Fraser,  1892,  2  Ch.  27  ;  see  Notice  of  Allotment  infra.  An 
application  may  be  made  by  agent,  aiul  the  ordinary  rules  as 
to  principal  and  agent  and  ratification  apply  ;  see  BosanqneVs 
case,  45  CD.  16. 

Allotment. 

The  allotment  of  shares  is  the  appropriation  to  the  appli-  Allotment  and 
cant  of  shares  according  to  his  application,  but  does  not  alone  ^ng^tyje 
constitute  the  acceptance  of  the  applicant's  offer  ;  the  allotment  acceptance, 
and  notice  of  allotment  together  constitute  the  acceptance,  and 
the  allotment  must  be  made  by  a  properly  constituted  board  of 
directors,  otherwise  there  is  no  contract,  and  the  notice  must 
be   given   either   verbally   or   in    writing   in  pursuance   of   the 
resolution  to  allot :    PellatVs  case,  2   Ch.  527  ;    GumVs  case,  3 
Ch.  40;   Scottish  Petroleum    Co,,  23   CD.  413;   Homer  District 
Gold  Mines,  39  CD.  546  ;   Portuguese  Consolidated  Copper  &c,, 
42.  CD.  160. 

Where  an  allotment  has  been  made,  either  where  there 
is  no  application,  or  not  according  to  the  application,  or  on 
terms  or  on  a  condition  not  contained  in  the  application,  such 
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allotment  and  notice  thereof  amount  only  to  an  offer  by  the 
company,  and,  unless  and  until  accepted  by  the  allottee  uncon- 
ditionally, there  is  no  contract  by  him  to  take  the  shares  : 
Jackson  v.  Turquand,  L.R.  4  H.L.  305,  312  ;  ArnoVs  case,  36 
CD.  702.  An  acceptance  may  be  expressed  or  may  be  implied 
by  conduct. 

Shares  must  be  allotted  within  a  reasonable  time  after 
application,  or  the  applicant,  even  after  notice  of  the  allotment, 
may  refuse  to  accept  them.  But  he  must  within  a  reasonable 
time  inform  the  company  of  his  refusal  :  Trulove^s  case^  12  ^.Z. 
265. 
Provisions  of  As  to  the  first  allotment  of  shares  offered  by  a  company 

to  InotoSnt"*  t^^  ^^^^  public  for  subscription,  see  Sees.  95,  96,  and  99  of  1903 ; 
and  as  to  returns  of  allotments  and  contracts  to  be  filed, 
«fec.,  see  Sec.  97  of  1903  infra.  No  allotment  need  be  made 
of  shares  subscribed  for  in  the  Memorandum,  as  such  shares 
are  deemed  to  have  been  "  issued "  immediately  on  the  incor- 
[>oration  of  the  company  :  Dalton  Tims  Lock  v.  Dalton,  66 
L.T.  704. 

Notice  of  Allohnent. 

Notice  of  allot-  The  notice  need  not  be  fornial,  indeed  knowledge  of  allot- 

^vent^^    ment  is,  if  acted  upon,  sufficient:    Crawley's  case,  4  Ch.  322; 
posted.  Wallis's  case  reported  in   notes,  4  Ch.  325;   but  it  is  usually 

given  by  formal  notice  posted  addressed  to  the  applicant,  and, 
if  so  posted,  it  is  immaterial  whether  or  not  it  ever  reaches  him. 
It  is  considered  by  the  Courts  to  be  an  implied  term  of  the 
application  that  it  may  be  accepted  by  notice  sent  in  the  ordi- 
nary way  of  business :  Harris's  case,  1  Ch.  587  ;  Household  Fire 
Insurance  Co.  v.  Grant,  4  Ex.  D.  216;  Henthorn  v.  Eraser,  1892, 
2  Ch.  27.  But  delivery  of  a  letter  of  acceptance  to  a  town  post- 
man is  not  posting:  Jones's  case,  1900,  1  Ch.  220.  No  notice  of 
allotment  is  necessary  in  respect  of  shares  issued  by  the  directors 
to  themselves :  Drysdale's  case,  8  N.Z.  598.  A  circular  intended 
by  the  company  as  a  notice  of  allotment,  but  understood  by 
shareholders  as  an  offer  to  allot,  was  held  ineffectual  to  bind 
allottees:  Guild's  case,  11  N.Z.  158. 

As  a  rule  a  call  notice  is  not  good  as  a  notice  of  allotment : 
Roseville  &c.  Co.,  9  N.Z.  169 ;  but  in  N.Z.  Farmers'  &c.  v.  Birch, 
15  N.Z.  315,  a  call  notice  was,  in  the  special  circumstances,  held 
a  sufficient  notice  of  allotment. 
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An  application  may  be  made  subject  to  a  condition,  and  

such  condition  may  be  either —  .     ,.    ^ 

(a)  A  condition  precedent ;  or  on  condition. 

(b)  A  condition  subsequent. 

The  question  in  each  case  will  be,  did  the  alleged  shareholder 
become  a  shareholder  in  praesenti  having  merely  a  collateral 
right  to  call  upon  the  company  to  perform  some  obligation,  or 
did  his  becoming  a  shareholder  depend  on  some  act  to  be  first 
performed  by  the  company  or  some  other  person  ? 

'A  familiar  instance  of  a  condition  precedent  is  an  applica- 
tion made  subject  to  the  condition  that  a  certain  number  of 
shares  shall  be  subscribed  for:  Tomlin^s  case,  14  T.L.R.  53; 
and  see  Spitzel  v.  Chinese  Corporation,  15  T.L.R.  281. 

A  condition  precedent  may  be  waived  :  PerretVs  case,  15  Eq. 
260  ;  Mystery  Flat  Gold  &c.,  19  N.Z.  889. 

A  condition  that  calls  on  shares  shall  be  paid  in  goods  to  be 
supplied  to  the  company  is  a  condition  suhsequent,  and  the 
applicant's  liability  as  a  shareholder  does  not  depend  on  the 
performance  of  such  a  condition  :  Elkington^s  case,  2  Ch.  511  ; 
Fisher's  case,  31  CD.  120. 

MambePBhip  by  Transfer. 

The  ordinary  contract  by  the  seller  on  a  bargain  and  sale  What  is  a 
of  registered  shares  of  a  company  is,  that  the  seller  shall  execute  ^|^*^*  '^ 
a  valid  transfer  of  the  shares  and  hand  the  same  over  to  the  sharea? 
transferee  with  his  share  certificates,  or  lodge  his  share  certifi- 
cates with  the  company,  and  so  do  all  that  is  necessary  to 
enable  the  transferee  to  insist  with  the  company  on  his  right 
to  be  registered  a  member  in  respect  of  such  shares.  When  the 
transfer  has  been  executed  and  handed  over  to  the  transferee,  it 
is  then  for  the  latter  to  pay  the  consideration  money  and  to  get 
the  transfer  registered.  Sec.  34  of  1903  (corresponding  to  Sec. 
20  of  the  E.  Companies  Act,  1867),  does  not  alter  or  have  any 
effect  on  the  duty  of  the  transferee  to  get  himself  registered  a 
member  of  the  company  in  respect  of  the  shares  which  have 
been  transferred  to  him.  Sec.  34  is  for  the  protection  of  the 
transferor  in  case  the  transferee  fails  to  perform  his  duty,  as 
the  transferor's  liability,  in  respect  of  shares  not  fully  paid-up, 
may  continue  for  a  year  after  the  registration  of  the  transfer 
(Sec.  66  of  1903) :   Skinner  v.  City  of  London  Insurance  Marine 
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Corporation,  14  Q.B.D.  882  ;  Ward  and  Henry's  case,  2  Ch.  431  at 
p.  438.  The  transferee  is  impliedly  bound  to  indemnify  the 
transferor  in  respect  of  future  liability  on  the  shares  transferred  : 
Kellock  V.  Enthoven,  L.R.  9  Q.B.  241  ;  Loring  v.  Davis,  32  CD. 
625  ;  Levi  v.  Ayers,  3  A.C.  842.  But  by  Art.  14  of  Table  A  the 
holder  for  the  time  being  of  any  share  is  liable  for  interest  on 
the  amount  of  any  call  unpaid. 

The  transferee's  application  to  be  entered  upon  the  register 
and  his  subsequent  entry  on  the  register  constitute  him  a 
member  as  defined  by  Sec.  21  of  1903,  and  the  best  evidence  of 
his  consent  is  his  execution  of  the  transfer  :  Marino's  case,  2  Ch. 
596,  per  Lord  Cairns  at  i>.  601.  Sec.  30  provides  that  shares 
may  be  transferred  in  manner  provided  by  the  regulations 
of  the  company.  The  form  of  transfer  almost  invariably 
adopted  is  that  set  out  in  Art.  30  of  Table  A.  Art.  29  provides 
that  the  instrument  of  transfer  shall  be  executed  both  by  the 
transferor  and  the  transferee.  No  formalities  of  execution  are 
contemplated  by  the  statute,  though  it  is  within  the  power  of 
any  company  to  stipulate  by  its  regulations  for  such  formalities 
of  execution  as  may  to  it  appear  desirable.  Whatever  form  is 
adopted  it  ought  to  be  such  as  to  ensure  evidence  of  the  trans- 
feree's agreement  to  become  a  member  of  the  company  (Sec. 
21  of  1903)  as  well  as  of  the  transferor's  intention  to  transfer 
the  shares,  and  a  company  which  has  not  adopted  Table  A, 
and  has  no  regulation  providing  that  transferees  shall  execute 
transfers  of  shares,  is  justified  in  the  interests  of  the  share- 
holders in  refusing  to  register  a  transfer  not  signed  by  a 
transferee  :  Marino's  case  ut  sup.  Not  until  all  necessary  con- 
ditions imposed  by  the  regulations  are  complied  with  can  the 
transferee  be  said  to  have  an  equitable  title  to  his  shares 
as  against  the  company.  When  all  such  conditions  have 
been  complied  with  the  Court  will,  if  need  be,  compel  the 
company  to  register  the  transfer  and  thus  convert  the  equitable 
title  of  the  transferee  into  a  legal  title.  Where,  however, 
directors  dispense  with  the  formalities  required  by  the  Articles 
and  act  upon  the  transfer,  treating  the  transferee  as  a  share- 
holder, it  may  be  that  objection  to  the  want  of  formality  cannot 
afterwards  be  made,  as  where  a  transfer  was  not  signed  by  a 
transferee  as  required  by  the  Articles  :  Murray  v.  Bu^h,  L.R. 
6  H.L.  37;  Taurine  Co.,  25  CD.  118.  As  to  other  irregu- 
larities, see  Straffon's  Executors'  case,  1  D.  M.  &  G.  576 ; 
Bargate   v.  Shortridge,   5   H.L.C.   297  j   Hughes'  case,  15   W.R. 


ITS  INCIDENTS.  155 

Membership  by  Transfer  and  Transmission. 

476 ;   Weikersheim^s  case,  8  Ch.  831.      But   a   company   cannot  Part  II. 

waive  an  irregularity  where  such  waiver  would  be  vltra  tnres.   ^^P-  1- 

There  is  no  implied   undertaking   by  the  vendor  that  the 
(»ompany  will  accept  the  transferee  as  a  member,  where  by  the  No  warranty 
Articles  of   Association   the   company  reserves  a  discretion  to  thatcompanr 
accept  a  transferee  as  a  member,  and   money  paid  for  shares  will  accept 

transferee 

cannot  be  recovered  on  the  company  refusing  to  accept  the 
transferee :  London  Founders^  Association  Ltd.  v.  Clarke^  20 
Q.B.D.  576.  But  where,  by  the  Articles,  the  consent  of  the 
directors  is  a  condition  precedent  to  the  validity  of  the  transfer 
it  is  the  duty  of  the  vendor  to  obtain  such  consent,  as  in  the 
case  of  a  lease  assignable  only  with  the  consent  of  the  lessor  : 
Wilkinson  v.  Lloyd.  7  Q.B.  27.  See  observations  of  Brett,  M.R., 
in  London  Founders,  dr.  v.  Clarke,  %it  sup.  In  N.Z.  it  has  been 
held  that  the  cases  of  Wilkinson  v.  Lloyd,  ut  sup,  and  Bermingham 
V.  Sheridan,  38  Beav.  660,  do  not  apply  to  transfers  of  shares, 
and  that  the  contract  of  sale  is,  in  the  absence  of  express  agree- 
ment, not  on  terms  that  the  transferor  will  procure  tiie  registra- 
tion of  the  transferee  i)y  the  company  :  Forsyth  v.  Parker,  15 
N.Z.  282. 

Even  if  the  transfer  is  in  order,  and  is  accompanied  by  the  Company 
certificate,   and  the  company  has  no  discretion  to  accept  the  ^"1^,^*^®^ '^- 
transferee,  they  are  not  bound  to  register  at  once.     They  are  registration 
'  entitled  to  delay  for  a  reasonable  time  and  to  make  reasonable  »*«*8onably. 
encjuiries   l^efore  registering,  and  it  is  the  general  practice  in 
England  to  delay  the  registration,  at  least,  till  there  has  been  an 
opportunity  given  to  the  registered  holder  to  answer  a  letter  of 
advice   from   the   company   telling  him  that  a^  transfer  of  his 
shares  has  been  lodged  :  Societe  Generale  v.  Walker,  11  A.C.  20, 
at  p.  41.     But  if  unnecessary  delay  takes  place  in  the  registra- 
tion of  a  transfer,  either  the  transferor  or  the  transferee  may 
apply  to  the  Court  to  rectify  the  register  by  inserting  the  name 
of  the  transferee  (Sec.  106  of  1903). 

It  is  nowhere  enacted  that   the  production  of  transferor's  Production  of 
certificate  shall  be  a  condition  precedent  to  the  registration  of  certificates. 
the  transfer,  but  a  company  would  certainly  be  entitled  to  refuse 
registration  of  a  transfer  unless  the  certificates  were  produced 


Since  the  passing  of  The  Bank  of  New  Zealand  Share  Guarantee  Act,  1894, 
the  authorisation  in  writing  of  the  president  of  the  bank  is  a  condition  precedent 
to  the  validity  of  the  transfers  of  ordinary  shares  in  the  bank  and  cannot  be 
waived,  nor  can  a  party  be  estopped  from  denying  that  the  provision  has  been 
complied  with  :  Bank  of  N.Z.  v.  Logan,  IB  N.Z.  641. 
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(Art.  82  of  Table  A),  and  ought,  according  to  the  best  practice, 
to  stipulate  for  such  production  by  its  Articles  and  by  note  on 
its  share  certificates  ;  see  Societe  Generate  v.  Walker,  ut  sup.  No 
prudent  purchaser  will  pay  his  purchase-money  unless,  with  the 
transfer,  the  share  certificates  are  handed  over,  or  (in  case  the 
vendor  is  only  selling  a  part  of  his  holding)  the  certificates  are 
produced  at  the  company's  office. 

In  England,  when  the  transferor  lodges  his  certificate  with 
the  secretary  of  the  company  to  enable  the  registration  of  a 
transfer  or  transfers  of  part  of  the  shares  covered  by  his  certifi- 
cate, or  transfers  to  different  purchasers  of  all  the  shares  in- 
cluded in  one  certificate,  the  practice  is  for  the  secretary,  on 
receiving  the  certificate,  to  certify  on  the  transfer  or  transfers 
that  the  certificate  has  been  lodged  to  enable  the  transfer  of 
shares  to  be  registered,  and  purchasers  are,  as  a  rule,  content 
to  pay  over  on  receiving  the  transfers  so  "certificated."  The 
Company  Acts  nowhere  provide  for  or  recognise  this  practice, 
but  it  is  intra  vires  and  recognised  by  the  Court,  though  it 
does  not  import  a  warranty  of  the  transferor's  title,  or  create 
an  estoppel  against  the  company :  Bishop  v.  Balkis  Co.,  25 
Q.B.D.  512 ;   Whitechurch  Ltd.  v.  Cavanagh,  85  L.T.N.S.  349. 

**  Ae  between  two  persons  claiming  title  to  shares  in  a  company 
which  are  registered  in  the  name  of  a  third  party,  priority  of  title 
prevails,  unless  the  claimant  second  in  point  of  time  can  show  that,  as 
between  himself  and  the  company,  before  the  company  receive<l  notice 
of  the  claim  of  the  first  claimant,  he,  the  second  claimant,  has  acquired 
the  full  status  of  a  shareholder;  or  at  any  rate  that  all  formalities  have 
been  complied  with,  and  that  nothing  more  than  some  purely  ministerial 
act  remains  to  be  done  by  the  company,  which  as  between  the  company 
and  the  second  claimant  the  company  could  not  have  refused  to  do  forth- 
with; so  that  as  between  himself  and  the  company  he  may  be  said  to 
have  acquired  '  a  present  absolute  unconditional  right  to  have  the  transfer 
registered,'  before  the  company  was  informed  of  the  existence  of  a  better 
title":  Moore  v.  The  North  Western  Bank,  1891,  2  Ch.  599;  Ireland  v. 
HaH,  1902, 1  Ch.  522  ;  see  also  Smith  v.  The  Wellington  Woollen  Ac.  Co., 
6  N.Z.  654. 

Where  a  mortgagee  of  shares  in  a  company,  holding  the 
share  certificates  and  an  unregistered  transfer,  does  not  com- 
plete his  title  by  causing  the  transfer  to  be  registered  until  after 
the  commission  by  the  mortgagor  of  an  act  of  bankruptcy,  but 
of  which  the  mortgagee  had  no  knowledge,  the  transaction  is 
protected  by  Sec.  82  of  the  Bankruptcy  Act,  1892,  and  semble  the 
shares  are  not  in  the  order  and  disposition  of  the  bankrupt: 
Courtney's  case,  N.Z.  5  S.C.  189. 
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Questions  frequently  arise,  especially  on  the  winding-up  of  a  Part  II. 
company,  as  to  the  validity  of  a  transfer  of  shares  even  after  Ch^P-  !■ 
the  transferee's  name  has  been  entered  on  the  register.     When  a 
company  gets  into  difficulties  and  the  shares  are  not  fully  paid  Validity  of 
up,  substantial  shareholders  are  often  anxious  to  get  a  trans-  transfers  may 
feree  to  take  over  their  shares,  and  thus  escape  liability,  and  *>e  impeached, 
when  the  liquidator  finds  that  shares  have  been  transferred  to 
a  man  of  straw,  he  is  frequently  advised  to  place  the  original 
member  on  the  list  of  contributories  and  raise  the  question  of 
the  validity  of  the  transfer. 

The  decisions  under  this  head,  of  which  there  are  a  great 
number,  fall  into  two  classes  : — 

(1)  Where,  according  to  the  Articles,  shares  may  be  trans- 

ferred without  restriction. 

(2)  Where,  by  the  Articles,  the  directors  have  either  an  un- 

qualified power  to  refuse  the  registration  of  a  transfer, 
or  the  power  to  insist  on  the  transferor's  or  transferee's 
compliance  with  certain  conditions. 

1 — Where  the  Articles  impose  no  restrictions  on  Alienability  and 
give  the  Directors  no  Discretion  to  refuse  Registration. 

The  general  rule  is,  that  if  a  formal  transfer  is  executed  Where  right 
and  the  transferee  is  legally  competent  to  become  a  member  ^nresSlcted 
(Lumsden^s  case,  4  Ch.  31,  34),  the  directors  have  no  power  to  by  Articles. 
refuse  registration  of  a  transfer,  if  the  transaction  be  an  abso- 
lute transfer  of  the  beneficial  ownership  without  any  trust  or 
reservation  in  favour  of  the  transferor,  notwithstanding  that 
such  transfer  be  made  for  the  purpose  of  escaping  liability  for 
the  amount  unpaid  on  the  shares  :  De  Passes  case,  7  W.R.  682  ; 
Weston^s  case,  4  Ch.  20 ;  even  if  the  transfer  be  made  to  a  man  of 
straw  :  Hy ant's  case,  1  DeG.F.  &  J.  75,  78  ;  without  considera- 
tion :  Battie^s  case,  39  L.J.  Ch.  391  ;  or  for  a  consideration  ex- 
pressed but  not  paid,  or  even  where  a  consideration  is  paid  to 
the  transferee :  Slater^s  case,  35  L.J.  Ch.  304  ;  or  even  if  the 
transfers  be  made  to  nominees  of  the  transferor  for  the  purpose 
of  enabling  the  transferor  to  secure  the  maximum  of  voting 
power  : — Stranton  Iron  &  Steel  Co.,  16  Eq.  559  ;  Moffatt  v. 
Farquhar,  7  CD.  591  ;  see  also  Harrison^s  case,  6  Ch.  286  ; 
ChappelVs  case,  6  Ch.  902  ;  and  Masters^  case,  7  Ch.  292,  and 
cases  reported  in  notes  thereto.  But  if  it  can  be  shown  that  the 
transferor  retains  any  beneficial  interest  in  the  shares  (and  this 
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is  usually  a  matter  of  inference  from  the  circumstances  of 
the  transfer),  and  the  shareholder  merely  makes  a  colourable 
transfer  for  the  purpose  of  placing  on  the  register  a  "  dummy '' 
against  whom  recourse  for  calls  would  be  fruitless,  the  trans- 
action will  be  ineffectual,  and  not  only  will  the  directors  l)e 
justified  in  refusing  to  register  the  transfer,  but  the  register  ma}' 
be  rectified  by  the  removal  of  the  name  of  the  fictitious  trans- 
feree and  the  restoration  of  that  of  the  transferor,  who  is  treated 
as  having  continued  the  real  owner  of  the  shares,  and  on 
winding  up  the  transferor  may  l)e  placed  on  the  list  of  contribu- 
tories  :  Hyam's  case,  1  DeG.F.  &  J.  75  ;  Budd's  case,  8  DeG.F.  * 
J.  297  ;  Chinnock's  case,  Job.  714  ;  Alexanders  case,  9  W.R.  410; 
Cosfello's  case,  2  DeG.F.  &  J.  302. 

Though  directors  have  the  same  power  of  ti-ansferring  their 
shares  as  ordinary  shareholders  have,  yet,  if  they  abstain  from 
making  a  call  to  enable  them  to  transfer  their  shares  and  get  rid 
of  their  liability,  registration  of  a  transfer  effected  under  such 
circumstances  will  be  void  :  (iilherVs  case,  5  Ch.  559  ;  see  also 
Parker's  case,  2  Ch.  685. 

2. —  Where  a  Power  of  Refusing  their  Consent  to  a  Transfer  is 
Reserved  to  Lfirectors. 

In  cases  coming  under  this  head,  if  it  be  shown  that  the 
directors  in  approving  the  transfer  have  been  misled,  and  if  the 
Court  should  be  of  opinion  that  they  would  not,  had  they  been 
apprised  of  the  real  nature  of  the  transaction,  have  approved  of 
the  transfer,  the  tfansfer  will  be  set  aside,  and  the  name  of  the 
transferor  placed  on  the  list  of  contributories  :  Kintrea's  case, 
5  Ch.  95  ;  Master's  case,  7  Ch.  292. 

Following  is  a  statement  of  the  principles  on  which  the 
Court  will  control  the  exercise  of  discretion  by  directors  : 

"  The  right  to  transfer  shares  is  a  right  of  property  and  where  its 
exercise  is  subject  to  a  discretionary  power  on  the  part  of  the  directors!, 
the  discretionary  power  is  of  a  fiduciary  nature  and  must  be  exercised  in 
good  faith:  that  is,  legitimately  for  the  purpose  for  which  it  is  conferred. 
It  must  not  be  exercised  corruptly^  or  fraudulently  or  arbitrarily  or 
capriciously  or  wantonly.  It  may  not  be  exercised  for  a  collateral  pur- 
pose. In  exercising  it  the  directors  must  act  in  good  faith  in  the  interest? 
of  the  company,  and  with  due  regard  to  the  shareholder's  right  to  transfer 
his  shares,  and  they  must  fairly  consider  the  question  of  the  transferee'? 
fitness  at  a  board  meeting.  When  the  Court  once  arrives  at  the  con- 
clusion that  the  directors  have  in  good  faith  rejected  a  transfer  on  the 
ground  that  the  transferee  is  not  a  fit  person  to  become  a  member  of  the 
company,  it  will  not  review  the  director's  decision.    The  directors  are  not 
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bound  out  of  Court  to  assign  their  reasons  for  disapproving.    If  they  Part  II. 
decline  to  do  so,  or  if  their  decision  is  challenged  in  Court  and  they  refrain  Chap.  1. 

from  giving  evidence,  upon  which  a  cross  examination  may  take  place  as 

to  their  reasons,  or  if,  giving  such  evidence,  they  refrain  from  stating  their 
reasons,  the  Court  will  not  merely  on  that  account  draw  unfavourable 
inferences  against  them.  In  these  Articles  there  is  an  express  provision 
protecting  the  directors  against  any  liability  to  disclose  their  reasons. 
They  are,  however,  at  liberty  if  they  think  fit  to  disclose  them,  and,  if 
they  do,  the  Court  must  consider  the  reasons  assigned  with  a  view  to 
ascertain  whether  they  are  legitimate  or  not,  or,  in  other  words,  to 
ascertain  whether  the  directors  have  proceeded  on  a  right  or  wrong 
principle.  If  the  reasons  assigned  are  legitimate  the  Court  will  not  over- 
rule the  directors'  decision  merely  because  the  Court  itself  would  not  come 
to  the  same  conclusion.  But  if  they  are  not  legitimate,  as,  for  instance, 
if  the  directors  state  that  they  rejected  the  transfer  because  the  trans- 
feror's object  was  to  increase  the  voting  power  in  respect  of  his  shares  by 
splitting  them  among  his  nominees,  the  Court  would  hold  that  the  power 
had  not  been  duly  exercised.  So,  also,  if  the  reason  assigned  is  that  the 
transferee's  name  is  Smith  or  is  not  Bell.  Where  the  directors  do  not 
assign  any  reason  it  is  still  competent  for  those  who  seek  to  have  the 
transfer  registered  to  show  affirmatively,  if  they  can  by  proper  evidence, 
that  the  directors  have  not  duly  exercised  their  power.  These  principles 
are  deducible  from  the  authorities,  among  which  the  more  important  are : 
Re  Oresham  Life  Assurance  Company:  Ex  p,  Penney,  8  Ch.  446;  Moffat  v. 
Farquhar,  7  CD.  591 ;  re  Stranlon  Iron  Co.,  16  Eq.  559 ;  Pinkett  v.  Wright, 

2  Hare  120;  Robinson  v.  Chartered  Bank,  1  Eq.  32 Having 

had  an  opportunity  of  exercising  their  power,  and  having  attempted  to 
exercise  it  upon  a  wrong  principle,  I  think  the  power  is  gone,  and  that  the 

right  to  transfer  remains  absolute In  the  exercise  of  such  a 

power  the  directors  must  act  promptly :  they  have  wrongfully  interposed 
delay.  The  35th  section  of  The  Companies  Act,  1862  (Sec.  106  of  1903), 
under  which  the  motion  is  made,  expressly  treats  unnecessary  delay  as 
a  ground  for  rectifying  the  register.  In  adjudicating  under  this  section 
the  Court  is  not  bound  to  follow  what  a  court  of  law  would  do  on  the 
application  of  a  mandamus  or  the  like,  but  will  take  into  consideration 
any  principle  of  equity  application  to  the  case,  Ex  p.  Parker,  2  Ch.  685." — 
Per  Chitty,  J.,  in  Bell  v.  Bell,  65  L.T.  245. 

Transfers  in  Blank. 
In  England  it  is  a  common  practice  for  a  shareholder  to  Tmnsfersin 
sign  a  transfer  in  blank,  leaving  the  name  of  the  transferee  to  ^^^  ^^^^  ^^ 
be  subsequently  filled  in.     In  N.Z.  transfers  in  blank  are  pro- 
hibited by  Sees.  131  to  134  of  The  Stamp  Act,  1882,  and  are 
void :  North  t?.  Grose,  6  N.Z.  709. 

Transfers  while  Calls  are  Unpaid. 

By  Sec.  35  of  1903—  Tranafere 

It  shall  be  the  duty  of  the  directors  of  a  company  to  refuse  to  while  calls  are 
register  a  transfer  of  any  shares  on  which  any  call  or  instalment  is  due  °"P^*^' 
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and  unpaid,  and  every  director  who  authorises  the  registration  of  a 
transfer  of  such  shares  shall  be  liable  to  pay  to  the  company  the  amount 
due  to  the  company  in  respect  of  such  shares  at  the  time  of  such 
registration. 

Transfer  to  an  Infant. 

A  transfer  of  shares  to  an  infant  is  voidable  only  and  not  a 
nullity,  for  it  may  be  for  the  l)enefit  of  the  infant  to  accept  the 
shares:  Lumsden^s  case,  4  Ch.  31.  But  if  the  shares  carry  a 
liability,  and  events  occur  while  the  transferee  is  still  an  infant 
which  make  it  for  his  benefit  to  repudiate  the  transfer,  such  as 
the  company  going  into  liquidation,  then  the  Court  will  treat  the 
transfer  as  a  nullity  on  the  ground  that  it  is  clearly  for  the  bene- 
fit of  the  infant  that  he  should  not  retain  the  shares,  and  the 
transferor  will  be  liable  as  a  contributory  :  Reid^s  case,  24  Beav., 
318.  It  is  apparently  incumbent  on  a  transferor  in  order  to 
escape  liability  to  show  that  at  some  time  or  other  there  was  a 
transferee  of  his  upon  the  register  who  could  be  made  liable  at 
law  in  respect  of  his  shares :  Lumsden^s  case,  ut  sup;  Curtis's  case, 
6  Eq.  465.  And  it  is  therefore  immaterial  that  the  transferor 
was  ignorant  of  the  infancy  of  the  transferee.  And  where  a 
purchaser  of  forfeited  shares  at  auction  by  a  company  became 
registered  proprietor  without  transfer  to  him,  and  procured  the 
registration  of  an  infant  as  holder,  he  was  estopped  from  deny- 
ing that  he  duly  became  a  member  and  was  held  to  have  con- 
tinued to  be  liable  notwithstanding  the  transfer  to  the  infant: 
Davis  V.  The  Southern  Cross  Petroleum  Go,,  N.Z.,  4  S.C.  410. 

Transfers  During  Winding-up. 
When  a  company  is  being  wound  up  voluntarily,  the 
liquidator  has  power  under  Sec.  222  of  the  Act  of  1903  to 
sanction  a  transfer  of  shares.  On  registration  of  the  transfer 
the  transferee  only  is  liable  as  a  present  member  and  the 
transferor  as  a  past  member,  and  so  again  in  the  case  of  suc- 
cessive transfers :  National  Bank  of  Wales,  1897,  1  Ch.  298 ;  see 
Violet  Consolidated  Gold  Mining  Co,,  68  L.J.  Ch.  535.  Where 
a  company  is  being  wound-up  by  the  Court  or  under  supervision, 
transfers  of  shares  are  (by  Sec.  242  of  1903)  void,  unless  the 
Court  otherwise  orders.  Such  an  order  ought  not  to  be  made 
except  on  strong  grounds :  Onward  Building  Society,  1891, 
2  Q.B.  463. 

Forged  Transfers. 

Where  a  company  registers  a  forged  transfer  the  share- 
holder may  compel  the  company  to  restore  his  name  to  the 
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register  as  the  owner  of  the  shares  :  Barton  v.  London  and  North  Part  II. 
WcHtem  Railway  Co.,  38  CD.  144.  The  company  is  not  estopped  ^^P:^-_ 
by  the  registratioii  of  the  forged  transfer :  Simm  v,  Anglo- 
AmrHcan  <tr.  Co,,  5  Q.B.D.  188,  but  the  company  is  liable  to  ^^^ed  trana- 
make  good  losses  to  persons  who  have  purchased  shares  from 
the  holder  of  a  genuine  certificate  though  issued  on  a  forged 
transfer,  (and  although  the  register  of  the  transferee  under  the 
forged  transfer  was  set  aside,)  on  the  ground  that  in  the  usual 
course  of  business  the  production  of  the  certificates  along  with 
the  transfer  entitles  the  transferee  to  pay  on  the  faith  of  the 
certificates,  which  preclude  the  company  from  denying  as 
against  an  innocent  purchaser  that  he  was  entitled  to  deal 
with  the  certificate-holder  as  shareholder  :  Bahia  and  San 
Francisco  Railway  Co.,  L.R.  3  Q.B.  584,  per  Lord  Blackburn  in 
Socieie  Generate  v.  Walker,  11  A.C.  20,  36  ;  see  Balkis  Co,  v. 
Tomkinson,  1893,  A.C.  396  ;  BloomenthaVs  case,  1897,  A.C.  156  ; 
and  see  Share  Certificates,  p.  164  infra.  The  English  practice  is 
to  notify  the  shareholder  that  a  transfer  has  been  presented  and 
will  be  registered  unless  by  return  post  the  company  is  notified 
to  refrain  from  registering.  But  such  notice  can  only  save  the 
company  if  the  shareholder  interposes  and  prevents  registration. 
In  Corporation  of  Sheffield  v.  Barclay,  51  W.R.  204,  the 
transferee  of  forged  stock,  innocently  and  without  negligence, 
presented  such  transfer  to  the  corporation  requesting  them  to 
register  the  transfer.  The  corporation,  acting  without  negli- 
gence, accepted  and  registered  the  transfer,  and  in  due  course 
issued  certificates  to  the  transferee,  one  of  the  defendants,  as 
holder  and  owner  of  the  stock,  thereby  incurring  liability  to 
the  real  owner  of  the  stock  whose  name  had  been  forged,  and  in 
an  action  subsequently  brought  against  them  by  the  latter  they 
were  ordered  to  make  good  the  loss  sustained  by  him.  It  was 
held  by  Lord  Alverstone,  L.C.J.,  that  as  between  the  corporation 
and  the  transferee,  both  innocent  parties,  the  loss  incurred  by 
the  former  in  acting  on  the  forged  transfer  must  be  borne  by  the 
transferee,  who,  although  he  had  acted  in  good  faith  and  with- 
out negligence,  had  sent  the  forged  transfer  to  the  corporation 
requesting  them  to  act  upon  the  same.  The  opinion  of  Lindley,  J., 
in  Simm  v.  Anglo-American  <i:c.,  5  Q.B.D.  188,  was  dissented  from. 

Transmission  of  Shares  on  Death  and  Bankruptcy,  Transmission 

Section  32  of  1903  enables  the  personal  representative  of  a  bankruptc " 
deceased   member   to   transfer    shares    without    himself    being  unaffected  by 
entered  on  the  register.     There  is  no  distinction  between  a  dead  ^^^3!^©^"^  **" 


UV2 


MEMBERSHIP  AND 


Part  II. 
Ohap.  1. 


Meinb«rsliip  by  Transfer  and  Transmission. 

shareholder's  estate  and  a  living  shareholder's  as  to  the  extent 
and  measure  of  liability  on  shares  not  fully  paid  up  :  Baird^s 
case,  5  Ch.  725.  In  England  if  the  executor  applies  to  be 
registered  in  his  own  name  he  Ixjcomes  liable  as  a  member  : 
Buchan's  case,  4  A.C.  549,  583 ;  but  in  N.Z.  under  Sec.  33  of  1903, 
identical  with  Sec.  7  of  The  Trustee  Amendment  Act,  1901,  now- 
repealed,  a  trustee  or  executor  may  be  registered,  with  the  con- 
sent of  the  directors,  and  be  subject  only  to  the  same  liability  as 
if  the  shares  had  remained  in  the  name  of  the  deceased  person. 

An  executor  may  transfer  shares,  and  the  assignee  in  bank- 
ruptcy may  be  registered  as  a  member  notwithstanding  Art.  36 
of  Table  A,  even  if  the  deceased  or  bankrupt  member  were  in- 
debted to  the  company  :  Bentham  Mills  Spinning  Co.,  11  CD. 
900  ;  unless  the  provisions  of  Art.  36  are  expressly  extended  to 
apply  to  such  cases  ;  see  Borlands  Trustee  v.  Steel  Bros.,  1901,  1 
Ch.  279. 

Shares  held  by  an  executor  as  part  of  the  trust  estate,  but 
registered  in  his  own  name,  cannot  be  followed  and  recovered 
from  the  hands  of  the  person  who  takes  them  from  the  executor 
as  payment  of  a  debt  with  no  notice  of  the  trust :  Arundel  v. 
Rhodes,  N.Z.  4  8.C.  353. 

A  legatee  of  shares  upon  which  calls  may  be  made  must 
indemnify  the  executors  against  them  as  a  condition  of  the 
transfer  of  the  shares  :  Pharazyn^s  case,  15  N.Z.  709. 


Transfer  of 
shares  on 
branch  regis- 
ter. 


Statutory  Provisions  as  to  Transfer. 

The  principal  provisions  in  the  Act  of  1903  as  to  transfers 
of  shares  are  Sees.  29,  30,  32,  33,  34,  and  35  ;  and,  as  to  trans- 
fers of  shares  on  branch  registers,  Sees.  118,  119,  and  120. 
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bj  estoppel. 


Membsrship  by  Bstoppsl. 

Where  a  person's  name  has  been  entered  on  the  register 
without  any  agreement  on  his  part  to  become  a  member,  he  may, 
by  reason  of  his  acts,  after  knowledge  that  his  name  is  on  the 
register,  be  estopped  from  denying  that  he  is  a  member.  The 
principle  on  which  the  doctrine  of  estoppel  is  applied  seems  to 
be,  as  stated  by  Lord  Cairns  in  SewelVs  case,  3  Ch.  131,  that  if 
a  registered  holder  of  shares  had  a  right  to  disclaim,  and 
''  not  having  done  so,  and,  being  aware  that  he  was  held  out 
to  the  public  as  the  holder  of  shares,  it  is  too  late  for  him 
months  or  even  years  after  to  enter  into  that  question."    And 
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see  observations  of  Lord  Davey  in  Aaron^s  Reefs  v.  Tv)is8,  1896,  Part  II. 
A.C.  273,  at  p.  294 :  '*  The  presence  of  his  name  on  the  register  ^^*P'  ^' 
may  have  induced  other  persons  to  give  credit  to  the  company  or 
to  become  members  of  it."  b'^to'^*'!^ 

It  is  difficult  to  lay  down  the  line  between  "  implied 
contract"  and  "estoppel."  There  are  many  cases  which  have 
apparently  proceeded  on  the  ground  of  implied  contract,  al- 
though the  facts  bring  them  rather  within  the  dcctrine  of 
estoppel.  In  Cromford  Railway  Co.  v.  Lacey,  3  Y.  &  J.  80, 
Alexander,  L.C.B.,  said  (p.  86) :  "  It  is  impossible  to  say  that 
many  persons  may  not  have  been  induced  to  subscribe  under 
the  influence  of  his  example.  He  has  acted  and  held  himself 
out  to  the  world  as  a  proprietor,  and  after  such  conduct  cannot 
now  say  he  is  not  a  proprietor."  The  decision  went  expressly 
on  the  ground  of  estoppel.  In  Southland  Frozen  Meat  &c.  Co.  v. 
Potter,  N.Z.  3  S.C.  308,  the  decision  proceeded  on  the  ground  of 
implied  ratification  of  an  unauthorised  application  purporting  to 
have  been  made  on  Potter's  behalf.  In  Nenthorn  &c.  Co.,  9  N.Z. 
197,  there  was  a  formal  allotment  after  the  issue  of  share  certi- 
ficates. In  Greenes  case,  7  N.Z.  721,  the  case  was  argued  on  the 
basis  of  estoppel,  and  in  giving  judgment  Mr.  Justice  Gillies 
Haid :  "  The  applicant  accepted  these  shares,  and  it  is  no  in- 
justice to  him  that  they  were  nominally  transferred  from 
Matthews  to  him.  He  paid  calls  upon  the  shares,  and  must  be 
treated  as  a  shareholder";  see  also  Railway  Timetables  Co., 
42  CD.  98. 

As  to  estoppel  of  holders  of  shares  issued  irregularly,  see 
Richmond's  case,  4  K.  &  J.  305 ;  Miller's  Dale  &c.,  31  CD.  211. 
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Share  Gertifioatee. 

Part  II.        By  Sec.  31  of  The  Companies  Act,  1903,  a  certificate  under  the 

Chap.  2.        common  seal  of  the  company  specifying  any  share   or   shares 

or  stock  held  by  any  member  shall  be  prima  facie  evidence  of 

Bhare  certi-      ^j^^  ^Iq  Qf  ^he  member  to  the  share  or  shares  or  stock  therein 
notkie  prima 

facie  evidence    specified. 

of  title.  In  Societe  Generale  v.  Walker,  11  A.C.  20,  Lord  Selborne  said 

(p.  29);   "That  certificates  are   the  proper    (and,  indeed,  the 

only)   documentary   evidences   of   title  in   the   possession  of   a 

shareholder." 

CJompanj  A  company  issuing  a  share  certificate  is  estopped,  as  against 

oert^^te.^      any  person  acting  in   good  faith  thereon,  from  denying  that 

the  person   expressed   to   be   entitled  to   the  shares  as  therein 

stated  is  so  entitled  :    The  Balkis  &r.  Co,  v.  Tomkinsorij  1893, 

A.C.  396. 

As  against  But  the  purchaser  must  take  without  notice.     Thus,  where 

ch^'fwitii^'t  ^  person  purchased  "  bonus  "  shares  with  the  word  "  Bonus  " 

notice.  written  conspicuously  across  the  certificates,  it  was  held  that  he 

should  have  enquired  what  that  meant,  and,  the  shares  having 

been  issued  as  fully  paid-up  shares,  not  being  such  in  fact,  the 

purchaser  was  held  liable  for  the  full  nominal  value  thereof : 

Eddystone  Marine  Insurance  Co,,  1894,  W.N.  30. 

Estopped  by  If  shares  issued  as  fully  paid-up,  but  not  such  in  fact,  are 

stetin^*sharea   ^^^^^  ^7  ^  person  in  good  faith  and  without  notice  for  valu- 

fully  paid-up.    able  consideration  as  fully  paid-up  shares,  the  company  and, 

on  a   winding-up,    the    liquidator,  is   estopped   from   denying 

that   the   shares  were  fully  paid  up,  and  the  onus  of  proving 

that  the  purcha.«=?er  had  notice  lies  on  the  person  asserting  it : 
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Bhare  Gertillcatefl. 

Burkimhaw  v.  Nicolls,  3   A.C.  1004.     In    Bloomenthal   v.  Ford,  Part  II. 
1897,  A.C.  166,  Lord  Herschell  said  (p.  171)  :—  ^^^P'  ^' 

"  What  the  applicant  in  effect  says  is  quite  satisfactory  to  my  mind : 
that  he  did  not  think  ahout  it  at  all ;  he  was  told  these  shares  were  fully 
paid  up ;  he  believed  it,  and  that  was  enough  for  him ;  he  did  not  care  to 
enquire  or  to  think ;  on  that  belief  he  acted ;  that  belief  was  a  false  belief ; 
that  false  belief  was  induced  by  the  company.  If  so,  you  have  every 
t'lement  necessary  to  make  an  estoppel  and  justify  the  appellant  in  this 
appeal." 

In  Parhury^a  case,  1896,  1  Ch.  100,  Parbury  gave  Wright 
£500  on  Wright  promising  to  procure  an  allotment  to  Parbury 
of  100  fully  paid  £6  shares  in  a  company.  Wright  had  100 
shares  allotted  to  Parbury  as  his  nominee.  The  certificate 
stated  untruly  that  the  shares  were  fully  paid.  No  part  of 
the  £600  was  ever  paid  to  the  company.  The  company  was, 
on  a  winding-up,  estopped  from  denying  the  shares  were  fully 
paid ;  see  also  Dixon  v.  Kennaway^  1900,  1  Ch.  833 ;  Bahia  and 
*San  Francisco  ike.  Co.,  L.R.  3  Q.B.  684.  In  Balkis  &c.  Co.  v. 
Tomkinson,  1893,  A.C.  396,  Tomkinson,  claiming  under  a  forged 
transfer,  received  a  certificate  from  the  company,  and  bona  fide 
acted  thereon  by  selling  the  shares.  He  was  held  by  the  House  Companymay 
of  Lords  entitled  to  recover  damages  from  the  company  by  aam^s/" 
reason  of  the  company's  refusal  to  register  his  transferee;  see 
Forged  Transfers,  p.  160  supra. 

By  Sec.  31  (2)  of  1903— 

Every  such  certificate  issued  by  a  company  shall  have  printed 
thereon  particulars  of  any  preferential,  deferred,  qualified,  special  or 
limited  rights,  privileges  or  conditions  attaching  to  the  shares  or  stock 
specified  therein,  whether  attaching  by  the  comimny's  Memorandum  or 
Articles  of  Associatiou,  or  any  resolution  of  the  company  or  of  the 
directors. 

Forms  of  Share  Certificates. 

Ordinary  (or  Preference)  Share  Certificate. 

No. 
"The  Oompany,  Limited." 

Incorporated  under  The  Companies  Act,  1903. 
Capptal. 
£100,000,  divided  into  100,000  shares  of  £1  each,  of  which  50,000  are 
preference  shares  and  50,000  are  ordinary  shares.  The  rights 
and  privileges  of  the  holders  of  the  said  preference  shares 
attach  under  the  company's  Memorandum  of  Association  for 
otherwise,  as  the  case  may  he). 

This  is  to  cebtify  that  ,  of  (residence  and  occupa- 

ti4/tt),  is  the  registered  holder  of  of  the  above-mentioned  ordinary 
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Share  Oartificatas. 

PaFt  II.         (or  preference)  shares ,  numbered  to  inclusive  in  the 

Chap.  2.        capital  of  "Tbo  Company,  Limited,"  subject  to  the 

terms  and  conditions  of  the  Memorandum  and  Articles  of  Association 
thereof,  and  that  all  the  said  shares  are  paid  up  to  the  full  nominal 
value  thereof  (or  that  the  sum  of  £  has  been  paid  up  on  each  of 

the  said  shares,  or  tliat  the  sums  endorsed  hereon  and  certified  by  the 
secretary  of  the  comi»any  as  paid  up  have  been  paid  up  on  each  of  the 
said  shares). 

Given  under  the  common  seal  of  the  said  companv  this  day 

of  ,  19        . 

The  common  seal  of  "The  Com-] 

pAny,  Limited,"  was  hereunto  duly  -        (Seal  of  the  company.) 
afiixed  in  the  presence  of —  ) 

[  Directors. 
Secretary. 

This  certificate  is  issued  on  the  condition  that  no  transfer  of  any  of 
the  above-mentioned  shares  can  be  registered  unless  and  until  this  certi- 
ficate has  been  deposited  in  the  office  of  the  company. 

See  Societe  Generale  v.  Walker,  11  A.C.  20.    • 

Particulars  to  be  Printed  ox  each  Share  Certificate  ix 
COMPLIANCE  wrrH  Sec.  31  (2)  of  1903. 

The  shares  comprised  in  this  certificate  entitle  the  holder  to  a 
(cumulative)  preferential  dividend,  at  the  rate  of  £6  per  cent,  per  annum, 
from  the  profits  from  time  to  time  available  for  dividend,  and  a  preferen- 
tial claim  on  the  surplus  assets  of  the  company  on  a  winding-up  pari  passu 
with  the  holders  of  the  remaining  preference  shares. 

or 
The  shares  comprised  in  this  certificate  are  ordinary  shares  and  the 
holders  thereof  are  not  entitled  to  a  dividend  until  the  holders  of  the 
preference  shares  in  the  company's  capital  have  been  paid  from  the  pro- 
fits from  time  to  time  available  for  dividend  a  (cumulative)  dividend  at 
the  rate  of  £6  per  cent,  per  annum.  Their  right  to  the  surplus  assets 
on  a  winding-up  of  the  company  is  also  subject  to  the  prior  right  of  the 
holders  of  the  said  preference  shares. 

Calls. 

A  "  call "  is  a  claim  made  by  the  company  on  its  members 
for  payment  of  the  whole  or  part  of  the  amount  remaining 
unpaid  on  members'  shares. 

The  word  is  also  used  as  meaning  the  amount  to  be  paid  : 
Newry  &c,  v.  Edmunds^  2  Ex.  118,  121. 
Application  The  payment  required  to  be  made  on  an  application  for  or 

It!!l^!^?.*^«"'  on  an  allotment  of  shares  is  not  a  call.     A  call  cannot  be  made 

money  not  ii 

call.  until  the  shares  have  been  allotted :    Croskey  v.  The  Bank  of 

Wales,  4  Giff.  314. 


ITS  INCIDENTS.  167 

Galls. 

Unless  the  power  to  make  calls  is  reserved  to  the  members  Part  II. 
in  general  meeting  it  may  be  exercised  by  the  directors :  Amber-  O^^P*  ^' 
gate  Ac.  Railway  Co,  v.  Mitchell,  6  Rly.  Cas.  235.  Directors  may 

Subject  to  the  provisions  of  the  company's  regulations,  there  make  calls. 
must  be  a  quorum  of  directors  validly  appointed  present  at  a 
meeting  duly  convened  :  Garden  Gully  Co.  v.  McLister,  1  A.C. 
39.  Also,  if  the  company's  regulations  provide  for  a  minimum 
number  of  directors,  that  minimum  must  hold  office  and  have 
the  right  to  attend  the  meeting  and  join  if  they  please  :  In  re 
Alma  Spinning  Co,,  Bottomley^s  case,  16  CD.  681  ;  see  York 
Tramways  Co.  v.  Willoios,  8  Q.B.D.  685. 

But  directors  may  not  delegate  their  power  to  make  calls 
unless  authorised  :  Howard^s  case,  L.R.  1  Ch.  561. 

A   call   made   at  a  meetiiig  at  which  a  quorum  was  not  j^^       ,. 
present,  but  confirmed  at  a  regular  ineeting,  is  good  :  Austin^ s  oonfirmed. 
case,  24  L.T.  932. 

It  seems  that  the  resolution  making  a  call  must  specify  not 
only  the  amount  of  the  call,  but  the  time  and  place  at  which  niade!^ 
the  rail  is  to  be  paid  :  Re  Cawley  &  Co.,  42,  CD.  209,  286  ;  but 
see  Johnson  v.  Lyttle^s  Iron  Agency,  5  CD.  687,  per  Jessel,  M.R., 
at  p.  691.  The  writer's  view  is  that  the  question  really  depends 
on  the  terms  of  the  Articles  in  each  case. 

If   the  company's   regulations  provide   tliat  calls  !nay  be 
made  only  at  certain  stated  intervals  and  for  certain  amounts,  ^j^i™*     ^ 
they  cannot  be  made  otherwise  :   Baillie  v.  Edinburgh  &c,  Co,, 
3  C  &  P.  639.     Hee  also  Whyle  v.  Lady  Roxburgh,  5  Gaz.  449  ; 
Lyell  itc,  Co.  v.  Ilarcourt,  5  Gaz.  532. 

By  Sec.  16  of  the  E.  Act  of  1862  the  liability  created  by  a  ^^j^uy  debt 
call  is  in  the  nature  of  a  si)ecialty  debt.     Sec.  24  of  the  N.Z.  inN.Z. 
Act   of    1903   contains   no  such  provision,  and  the  statute  of 
limitations  may  be  pleaded  after  six  years. 

Although  the  Court  will  not  interfere  with  the  discretion  of  j^^xeroised 
the  directors  in  making  a  call  if  they  act  in  good  faith,  yet  if  the  bmafide, 
power  is  not  exercised  for  the  benefit  of  the  company,  and  the 
call  is  made  mala  fide,  the  Court  will  interfere :  Alexander  v. 
The  Automatic  Telephone  Co.,  1900,  2  Ch.  56.  It  lies  on  the 
member  alleging  mala  fides  to  establish  it  :  Odessa  Trams  Co, 
v.  Mendel,  8  CD.  235. 

In  excercising  the  power  of  making  calls  the  directors  stand 
in  a  9^im«t-fiduciary  relation  to  the  general  body  of  members  : 
UilherVs  case,  L.R.  5  Ch.  559  ;  Alexander  v.  The  Automatic  Tele- 
phone Co.,  1900,  2  Ch.  56. 
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But  a  call  may  be  made,  to  prevent  a  transfer  of  shares,  in 
the  interest  of  the  company  :  Gilhert^fi  case,  ut  siip, ;  or  to  facili- 
tate the  sale  of  the  company's  undertaking  :  N.Z.  Oold  Extrar- 
Hon  Co.  V.  Peacock,  1894,  1  Q.B.  622. 

It  is  the  duty  of  directors  to  take  all  reasonable  steps  to 
comi)el  every  shareholder  to  pay  the  amount  due  by  him  in 
respect  of  a  call,  and  they  are  guilty  of  a  breach  of  their  duty 
to  the  company  if  they  do  not  take  all  reasonable  means  of 
enforcing  that  payment:  Spackman  v.  Ermu^  L.R.  3  H.L.  171, 
186. 

The  estate  of  a  deceased  shareholder  remains  liable  for  pay- 
ment of  calls,  whether  made  before  or  after  death,  so  long  as  his 
name  remains  upon  the  register:  N.Z,  Gold  Extraction  Co.  v. 
Peacock,  ut  sup. 

But  where  shares  are  registered  in  the  joint  names  of  two 
or  more  owners  the  liability  is  joint  only,  and  not  joint  and 
several  (unless  the  Articles  otherwise  provide)  :  Karaskkoma 
<tr.,  66  L.J.  Ch.  675,  at  p.  681,  per  Lindley,  L.J. 

It  follows  that  in  case  of  death  of  one  of  two  joint  holders 
the  survivor  is  alone  liable  for  calls. 

The  regulations  may  provide  for  interest  on  overdue  calls. 
The  power  conferred  by  Sec.  36  of  1908  and  by  Art.  16  of  Table 
A,  of  receiving  from  members  money  in  advance  of  calls  at 
interest  should  only  be  exercised  for  the  benefit  of  the  company 
as  a  whole:  Sykes^s  case,  13  Eq.  266;  Poole  and  others^  case, 
9  CD.  322. 

Directors  may  pay  interet?t  on  payments  made  in  advance  of 
calls  out  of  capital  if  there  are  no  profits,  provided  they  do  so  in 
good  faith  and  in  the  honest  exercise  of  the  discretion  confided 
to  directors :  Lock  v.  Queensland  d:c.  Co.,  1896,  A.C  461. 

A  shareholder  whose  shares  have  been  forfeited  for  nonpay- 
ment of  calls  may  be  sued  as  a  debtor  to  the  company  for  such 
calls,  though  he  has  ceased  to  be  a  member :  Ladies^  Dress  d:c. 
V.  Pulhrook,  1900,  2  Q.B.  376. 

See  Calls  in  chapter  on  Winding-up,  and  Sees.  36,  37,  72,  156, 
174,  199  to  203,  224  (j),  and  268  (b)  of  1903,  and  Arts.  11  to  16 
of  Table  A. 


Forfeiture 
contemplated 
by  statutes. 


Forfeiture  and  Surrender  of  Shares. 

Sec.  101  (f)  of  1903  and  Arts.  17  to  28  of  Table  A— 
"  Show  plainly  that  the  legislature  intended  companies  to  have  the 
power  of  forfeiting  shares.    There  is  no  reference  in  the  Acts  to  surrender 
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fhares,  bnt  these  have  been  admitted  by  the  Courts  upon  the  principle ,  as  Part  II. 
I  understand  it,  that  they  have  practically  the  same  effect  as  a  forfeiture,  Ohap.  2. 
the  main  difference  being  that  the  one  is  a  proceeding  in  invitum  and  the 
other  a  prucctding  taken  with  the  assent  of  the  shareholder,  who  is  unable 
to  retain  and  pay  future  calls  on   his  shares":    Trevor  v.    Whitworih, 
12  A.C.  409,  per  Lord  Watson  at  p.  439.    "There  can  be  no  question  as 
to  the  power  of  a  company  in  a  proper  case  to  forfeit  shares.    Surrender 
of  shares  stands  on  a  different  footing.     It  is  not  mentioned  in  the  Com- 
panies Acts,  but  I  conceive  there  can  be  no  objection  to  the  surrender  of 
shares  which  are  liable  to  forfeiture.    A  surrender  of  shares  in  return  for  g^^.  ^^^  ^^^ 
money  paid  by  the  company  is  a  sale,  and  is  open  to  the  same  objections   render  except 
as  a  saUs  whatever  expression  may  be  used  to  describe  or  disguise  the   as  a  means  of 
transaction'*:  Trevor  v.  Whitworth,  ut  sup,  per  Ijord  Macnaghten,  at  p.   forfeiture. 
4.S8. 

A  surrender  of  shares  which  has  the  effect  of  a  reduction  of 
capital  can  be  supported  only  under  circumstances  which  would 
have  justified  a  forfeiture  of  the  shares  :  Bellerhy  v.  Rowland  <tc. 
Co,,  1902,  2  Ch.  14. 

The  powers  of  forfeiture  and  surrender,  where  exerciseable,  Powers  must 
must  be  exercised  by  the  directors  bona  fide  in  the  interests  of  j^  ^i^^y's 
the  company,  and  not  in  the  interests  of  the  member  whose  interest. 
ehares  are  forfeited  or  surrendered.     In  the  exercise  of  the  power 
the  directors  stand  in  a  ^ua^t-fiduciary  relation  to  the  general 
bmly  of  members,  and  where  a  forfeiture  or  surrender  is  effected 
on  terms  involving  a  diminution  of  capital,  the  Court,  in  decid- 
ing on  its  validity,  will  consider  the  interests  of  the  company's 
creditors,  though   the  directors  do  not  stand  in  any  fiduciary 
relation  to  creditors. 

The  power  of  forfeiture  for  non-payment  of  calls  is  only 
to  be  resorted  to  when  payment  cannot  be  obtained  from  the 
defaulting  member,  and  must  be  exercised  bona  fide  as  a  remedy 
against  the  defaulting  member — the  duty  of  the  directors  being 
to  take  all  reasonable  steps  to  compel  a  member  to  pay  to  the 
company  the  amount  due  from  him  in  respect  of  calls  :  Spack- 
man  v.  EvanSj  L.R.  3  H.L.  171,  186  ;  Ths  London  and  County 
Assurance  Co.,  27  L.J.  Ch.  666 ;  Spachnan^s  case^  34  L.J.  Ch.  321 ; 
Stanhope^s  case,  1  Ch.  161  ;  Esparto  Trading  Co,,  12  CD.  191. 

A  clause  in  Articles  providing  that  the  shares  of  any  share-  Articles  pro- 
holder  who  directly  or  indirectly  commenced  or  threatened  any  \^^^^ 
action  against  a  company  should  be  forfeited  on  payment  to  the  otherwise 
shareholder  of  full  market  value  was  declared  invalid  in  Hope  *"^*  *  * 
V.  International  Financial  Society,  4  CD.  327  ;  but  see  Borland^s 
Trustee  v.  Steel  Bros,,  1901,  1  Ch.  279. 
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Fortettare  and  SnnMndMP  of  Shaves, 

In  practice  it  is  found  usually  that  the  validity  of  a  for- 
feiture is  questioned  either — 

( 1 )  By  the  member  whose  shares  have  been  the  subject  of 
the  proceeding  ;  or 

(2)  By  the  liquidator  of  the  company  seeking  to  place  the 
name  of  the  forfeiting  member  on  the  list  of  contribu- 
tories. 

It  may  depend  on  the  form  of  relief  sought  whether  a  forfeiture 
will  be  sustained  or  declared  invalid. 

Where  a  forfeiture  is  attacked  by  the  holder  of  the  forfeited 
shares  the  power  is  to  be  treated  as  strictissimi  juris,  and  a  very 
little  inaccuracy  in  complying  with  the  prescribed  requirements 
is,  as  against  the  company,  as  fatal  as  the  greatest:  Garden 
Gully  Co,  V.  MrJAster,  1  A.C.  39-55 ;  Johnson  v.  I/yttle^s  Iron 
Agency  J  5  CD.  687.  Where  a  forfeiture  is  attacked  by  the 
liquidator  it  may  be  sustained  in  the  interests  of  the  forfeiting 
member,  notwithstanding  non-compliance  with  formalities  by 
the  company  :  Wehster^s  case,  32  L.J.  Ch.  135 ;  KnighVs  case, 
2  Ch.  321 ;  hjster's  ease,  4  Eq.  233;  Amtin's  case,  24  L.T.  932; 
King^s  case,  2  Ch.  714 ;  especially  if  the  forfeiture  has  been 
acquiesced  in  by  the  other  shareholders:  Brotherhood^s  case,  31 
Beav.  3Go ;  Evans  v.  Sviallarmhe,  L.R.  3  H.L.  249.  There  can, 
however,  l)e  no  acquiescence  rendering  unimpeachable,  matters 
ultra  vires  of  a  company  under  the  Companies  Acts  :  Ashbury 
Railway  c(r.  Co.  v.  Riche,  L.R.  7  H.L.  653. 

[The  Agriculturists'  Cattle  Insurance  Co.  cases  {Brotherhood^ s 
case,  ut  suj}  and  others)  can  hardly  be  taken  as  authorities  on  the 
question  of  ratification  of  proceedings  ultra  vires  under  the  Com- 
panies Acts,  as  the  judgments  seemed  to  have  turned  on  the 
view  that  the  shareholders  were  partners  under  the  deed  of 
settlement  and  the  consent  of  all  ratified  the  proceeding.  The 
company  was  incorporated  under  The  Joint  Stock  Companies 
Act,  1844.] 

A  member  whose  shares  have  been  irregularly  forfeited  may 
sue  the  company  or,  in  a  winding-up,  prove  for  damages :  In  re 
New  Chile  <£t.  Co.,  45  CD.  598. 

The  forfeiture  of  shares  terminates  the  holder's  liability  qua 
shareholder,  unless  the  company  be  wound  up  within  a  year 
after  forfeiture,  when  he  will  be  liable  under  Sec.  66  of  1903  to 
be  placed  on  the  list  of  contributories.  But  Art.  23  of  Table  A 
creates  a  new  liability  in  respect  of  calls  owing  at  the  time  of 
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forfeiture:  Stocken^s  case,  3  Ch.  412.     As  to  the  forfeiting  share-  Part  II. 
holder's  liability  as  a  debtor  to  the  company  for  calls  made  prior  O^^P*  ^« 
to  forfeiture,  see  Ijadies*  Dress  <kc,  v.  Pulbrook,  1900,  2  Q.B.  376.     Qua  debtor. 
Forfeited  shares  may  be  sold  by  the  company  under  Art.  Sale  of  for- 
21   of  Table  A  at  a  discount — at  all  events  not  exceeding  the    ®*      *  *'^' 
amount   which   the   company  has   already   received  on  them  : 
Morrison  v.  Trustees^   Exenutors    Co.,    68    L.J.  Ch.  11.      But    it 
would  seem  from  Rnndt  Gold  &c.  v.  New  Balkis  <tr.,  19  T.L.R. 
215,  that  forfeited  shares  cannot  be  sold  excepting  on  terms  that 
the  purchaser  shall  be  liable  for  the  full  amount  unpaid  thereon. 
The  Lord  Chancellor  said  (p.  216) :  "That  the  new  holder  of  the 
shares   which   had   been  forfeited  should  be  relieved  from  the 
liability  for  calls  made  before  he  became  a  member  was  intel- 
ligible, but  that  he  should  be  relieved  from  the  responsibility  for 
future  calls  was  against  the  scheme  of  the  Acts."     The  power  Annuling 
usually  given  by  Articles  to  directors  to  annul  a  forfeiture  can  forfeiture, 
only  b(»  exercised  with  the  consent   of   the   shareholder:  Lark- 
worthi/s  case,  1903,  W.N.  33. 

Bstoppel  of  the  Oompany  as  Between  a  Member  and  the 

Oompany. 

The  principles   of  estoppel   apply   against   a   company    in  Company  may 
precisely  the  same  wav  as  against  any  other  person,  with  this  be  estopped  aa 

,.y».  ,  '  /i  .  ^   e  .^.         to  intra  vires 

qualification  :  that  a  company  cannot  be  estopped  from  setting  acta. 

up  the  invalidity  of  any  act  which  is  vltra  vires:  Balkis  <tc.  v. 
Tomkimon,  1893,  A.C.  396;  Bloomenthal  v.  Ford,  1897,  A.C.  156; 
Ashhury  &c.  v.  Riche,  L.R.  7  H.L.  653;  Baroness  Wenlock  v. 
River  Dee  Co.,  36  CD.  674,  affirmed  10  A.C.  854. 

A  company  cannot  waive  or  dispense  with  the  requirements 
of  a  statute  passed,  not  for  its  benefit,  but  in  the  public  interest, 
and  there  can  be  no  estoppel,  either  of  the  company  or  any 
person  dealing  with  the  company,  from  setting  up  non-compli- 
ance with  such  a  statute  :  Bank  of  N.Z.  v.  Logan,  18  N.Z.  641,  657. 

Mortgages  of  Shares. 

A  share  in  the  capital  of  a  company  is  a  chose  in  action. 
The  share  certificate  is  evidence  of  title  :  Harrold  v.  Plenty,  1901, 
2  Ch.  314,  316  ;  Colonial  Bank  v.  Whinney,  11  A.C.  426. 

Shares  may  be  mortgaged —  How  shares 

(1)  By   absolute   transfer,   the   transferee  executing  a   col-  ""^^'^^K^eod- 
lateral   agreement  that  the  transaction  is  a  mortgage 
and  binding  himself  to  re-transfer  the  shares  on  pay- 
ment of  the  amount  secured. 
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Otherwise 
Ck>nrt  directs 
sale. 


Mopttf atf«  of  Share*. 

This  course  should  never  be  adopted  by  a  mortgagee  where  there 
is  an  unpaid  liability  on  the  shares. 

(2)  By  a  direct  mortgage  in  the  usual  form  containing  a 
power  of  sale  and  constituting  the  mortgagee  the 
attorney  of  the  mortgagor  for  the  purpose  of  exe- 
cuting a  transfer  to  a  purchaser. 

(3)  By  deposit  of  the  share  certificates,  either  with  or  with- 
out a  Memorandum,  charging  the  shares. 

This  constitutes  an  "equitable  mortgage,"  or  an  agreement  to 
execute  a  transfer  of  the  shares  by  way  of  mortgage :  Harrold  v. 
Plenty^  ut  8up. 

Even  though  the  property  of  the  company  be  land, 
shares,  being  personal  property,  may  be  equitably  mortgaged 
by  deposit  of  the  share  certificates.  Sec.  15  of  The  Property 
Law  Consolidation  Act,  1883,  which  renders  the  deposit  of 
title  deeds  ineffectual  as  a  mortgage,  is  expressly  limited 
to  land. 

In  England  it  is  usual  to  mortgage  shares  by  depositing  the 
share  certificates,  accompanied  by  a  transfer  in  blank.  In  New 
Zealand  transfers  in  blank  are  void  ;  see  p.  159  supra. 

There  is  an  implied  power  of  sale,  apart  from  statute,  in  a 
mortgage  of  shares  on  the  failure  of  a  mortgagor  to  pay  after 
reasonable  lapse  of  time,  if  the  mortgagee  has  acquired  the  legal 
title  to  the  shares  by  reason  of  their  being  transferred  into  his 
name,  and  it  is  unnecessary  for  the  mortgagee  to  commence  an 
action  of  foreclosure,  for  the  reason  that  shares  are  property  of 
fluctuating  Value :  Deverges  v.  Sandeman,  1901,  1  Ch.  70.  But 
where  the  mortgagee  has  not  the  legal  right  by  transfer,  and  no 
express  power  of  sale  is  given,  it  seems  that  the  proper  remedy  is 
to  apply  to  the  Court  by  petition  to  have  the  shares  realised, 
and  the  Court  will  allow  the  mortgagee  the  costs  of  the  appli- 
cation :  Ex  p.  Moss,  3  De  G.  <fe  S.  599. 


Mortgage  how 
far  subject  to 
lien. 


Priorities  as  between  a  Mortgagee  of  Shares  and  the   Company 
Claiming  a  Lien,  and  as  between  Competing  Mortgagees, 

Articles  of  Association  usually  give  the  company  a  lien  on 
the  shares  of  members.  See  Art.  24  of  Table  A.  Any  person 
taking  a  charge  on  shares  will  take  it  subject  to  the  company^s 
lien  for  moneys  then  due  to  the  company^, -in  respect  of  which 
they  have  a  right  of  lien.  In  order  to  give  a  mortgagee  priority 
as  against  moneys  to  become  due  to  the  company  after  such  a 
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mortgage,  the  mortgagee  must  give  notice  to  the  company  of  his  Part  II. 
charge  :  In  Bradford  Banking  Co.  v.  Briggs,  12  A.C.  29,  the  Chap.  2. 
Articles  provided  as  follows  : — 

The  company  shall  have  a  first  and  ])ermanent  lien  and  charge  avail- 
able at  law  and  in  equity  upon  every  share  of  every  person  who  is  the 
holder  or  one  of  several  joint  holders  thereof,  for  all  debts  due  from  him, 
either  alone  or  jointly  with  any  other  person,  whether  a  shareholder  or 
not  in  the  company. 

A  shareholder  deposited  his  share  certificates  with  a  bank 
as  security  for  the  balance  due  and  to  become  due  on  his 
current  account,  and  the  bank  gave  the  company  notice  of  the 
deposit.  The  House  of  Lords  held  that  the  company  could  not, 
in  respect  of  moneys  which  became  due  from  the  shareholder  to 
the  company  after  notice  of  the  deposit  with  the  bank,  claim 
priority  of  the  advances  by  the  bank  made  after  such  notice  ; 
and,  further,  that  the  notice  to  the  company  of  the  deposit  with 
the  bank  was  not  a  notice  of  a  trust  (within  the  meaning  of  Sec. 
103  of  The  Companies  Act,  1903),  and  that  the  bank  by  giving 
notice  of  the  deposit  did  not  seek  to  affect  the  company  with 
notice  of  a  trust,  but  only  to  affect  the  company  in  their 
capacity  as  traders  with  notice  of  the  interest  of  the  bank  ; 
but  see  Arts.  14  and  47,  pp.  55  and  61  sxipra. 

As  between  competing  mortgagees  of  shares — that  is,  where  Priority  as 
shares  have  been  charged  to  different  persons  by  the  holder — the  ^tin^m^t" 
priority  will  be  determined  prima  facie  by  the  priority  of  the  gagees. 
charges,  and  not  by  the  priority  of  the  notices  thereof  given  to 
the  company  :  Societe  General  v.  Walker,  11  A.C.  20. 

Form  of  MoHtfatf«  of  Shares. 

This  Dead,  made  the  day  of  19    ,  bbtwebn 

A.B.,  of  ,  who,  with  his  executors,  administrators,  and  assigns,  is 

(except  where  the  context  requires  a  different  construction)  hereinafter 
referred  to  as  and  included  in  the  term  "  the  shareholder,"  of  the  one 
part,  and  CD.,  of  ,  who,  with  his  executors,  administrators,  and 

assigns,  is  (except  where  the  context  requires  a  different  construction) 
hereinafter  called  the  "  mortgagee,"  of  the  other  part,  witnesseth  that 
in  consideration  of  the  sum  of  £  ,  advanced  and  lent  by  the  mort- 

gagee to  the  shareholder  (the  receipt,  <&c.),  he  (the  shareholder)  hebeby 
COVENANTS  with  the  mortgagee — 

Firstly.  That  he  will  repay  to  the  mortgagee  the  said  sum  of  £  , 
on  the  day  of  next. 

Sbcondly.    That  so  long  as  the  said  sum  of  £  or  any  part 

thereof  shall  remain  unpaid  he  will  pay  to  the  mortgagee  interest 
thereon    or   on    so  much  thereof   as  shall  from   time  to  time  remain 
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Part  II.         unpai<l  at  the  rate  of  £  per  cent,   per  annum,   such  interest 

Chap.  2.         to    be    payable    quarterly    on    the  days    of   the    months   of 

in  every  year,  with  a  proportionate  amount  for  any  fractional 

part  of  a  quarter,  the  first  of  such  payments  to  become  due  and  be  made 

on  the  day  of  next. 

Thirdly.  The  shareholder  doth  hereby  charge,  transfer,  assign,  and 
set  over  by  way  of  mortgage  to  the  mortgagee  all  those  the  (fifty)  shares 
of  the  shareholder  in  the  capital  of  **The  Company,  Limited,"  a 

company  duly  incorporated  under  The  Companies  Act,  such  shares  being 
numbered  to  inclusive  in  the  books  of  the  company,  and  the 

shareholder  is  registered  as  the  holder  thereof,  and  that  the  mortgagee 
shall  be  entitled  to  retain  and  hold  the  share  certificates  for  the  said 
shares. 

Fourthly.  That  all  moneys  payable  in  respect  of  the  said  shares 
have  been  duly  paid  to  the  company,  and  his  certificates  for  the  said 
shares  are  not  void  nor  voidable,  nor  are  the  shares  liable  to  forfeitui*e. 

Fifthly.  That  the  shareholder  will  at  all  times  duly  and  punctually 
pay  all  calls  and  other  moneys  which  may  at  any  time  hereafter  become 
due  to  the  company  in  respect  of  the  said  shares,  and  if  the  shareholder 
shall  at  any  time  become  indebted  to  the  company  so  that  the  company 
would,  either  notwithstanding  this  mortgage  or  but  for  this  mortgage, 
have  a  lien  on  the  said  shares  in  respect  of  such  indebtedness,  he  (the 
shareholder)  will  forthwith  pay  and  discharge  such  indebtedness  to  the 
company,  and  will  do  no  act  whereby  the  said  shares  may  be  rendered 
liable  to  forfeiture,  and  will  not  omit  to  do  any  act  or  to  pay  any  sum  of 
money  necessary  to  keep  the  shareholder's  title  to  said  shares  unaffected, 
good,  valid,  and  subsisting. 

Sixthly.  That  it  shall  be  lawful  for  but  not  obligatory  upon  the 
mortgagee  to  do  any  act  or  pay  any  sum  of  money  necessary,  or  which 
may  in  the  opinion  of  the  mortgagee  be  necessary  or  expedient,  to  protect 
the  title  of  the  shareholder  or  of  the  mortgagee  to  the  said  shares,  and  the 
shareholder  will  repay  to  the  mortgagee  all  moneys  paid  and  all  expenses 
incurred  by  him  accordingly,  and  the  same  shall  be  added  to  and  become 
part  of  the  principal  sum  hereby  secured,  and  shall  bear  interest  accord- 
ingly as  from  the  date  or  dates  of  such  payment. 

Seventhly.  That  in  consideration  of  the  premises  the  shareholder 
doth  hereby  irrevocably  (while  any  moneys  shall  remain  due  and  owing 
on  the  security  of,  these  presents)  nominate,  constitute,  and  appoint  the 
mortgagee  or,  in  case  of  his  death,  his  executors  or  administrators,  and  in 
case  of  his  assigning  his  security  the  assignee  or  assignees  thereof  to  be 
the  attorney  and  attorneys  of  him  (the  shareholder)  for  the  purpose  of 
receiving  from  the  company  all  dividends,  bonuses,  and  income  whicli 
may  at  any  time  hereafter  be  payable  or  paid  in  respect  of  the  said  shai^es, 
and  for  the  purpose  of  transferring  the  said  shares  or  any  parcel  or  parcels 
thereof  to  any  person  or  persons  either  on  a  sale  thereof  or  to  hold  the 
same  for  the  mortgagee  or  otherwise,  and  that  the  production  of  these 
presents  by  the  mortgagee  shall  be  sufficient  authority  to  the  company  to 
pay  such  dividends,  bonuses,  and  income  or  to  register  any  transfer  or 
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tranflfers  of  the  said  shares  or  any  parcel  or  parcels  thereof,  and  that,  as  Pajft  II. 
between  the  shareholder  and  the  company,  the  company  shall  not  be  Chap.  2. 
bound  to  enquire  if  or  require  proof  that  any  moneys  remain  due  and 
owing  on  these .  presents  before  paying  any  such  dividends,  bonuses,  or 
income  or  approving  and  registering  such  transfer  or  transfers. 

EiOHTHLT.  That  in  case  default  shall  be  made  by  the  shareholder  in 
the  payment  of  any  moneys  hereby  secured  or  in  the  performance  or 
observance  of  any  covenant,  condition,  or  agreement  herein  expressed  or 
implied,  it  shall  be  lawful  for  the  mortgagee,  without  waiting  any  period 
or  time  after  such  default  or  allowing  such  default  to  continue,  and  with- 
out giving  any  notice  whatever  to  the  shareholder,  to  sell  and  dispose  of 
the  said  shares  or  any  parcel  or  parcels  thereof  by  public  auction  or 
private  contract,  and  subject  or  not  to  any  special  conditions,  and  the 
mortgagee  shall  have  power  to  buy  in  at  any  such  sale  and  resell,  and  may 
vary  or  rescind  any  contract  for  sale  without  being  responsible  for  any 
consequent  loss,  and  no  purchaser  shall  be  bound  to  enquire  as  to  the 
propriety  or  regularity  of  such  sale  or  sales  or  be  affected  by  express 
knowledge  or  notice  that  the  same  are  improper  or  irregular,  nor  shall 
any  purchaser  be  bound  to  see  to  the  application  of  the  purchase-money. 
And  that  all  moneys  to  be  received  by  the  mortgagee,  whether  by  way  of 
flividends,  bonuses,  or  income  from  the  said  shares  or  as  the  proceeds  of 
any  such  sale,  shall  be  applied,  firstly,  in  paying  all  costs  and  expenses 
incurred  in  and  about  the  exercise  of  the  powers  hereby  given ;  secondly, 
in  paying  all  principal,  interest,  and  other  moneys  hereby  secured,  and 
the  balance  (if  any)  shall  be  paid  to  the  shareholder,  and  that  the 
mortgagee  shall  not  be  liable  for  any  involuntary  losses  which  may 
happen  in  or  about  the  exercise  of  the  power  of  sale  or  any  of  the  other 
powen  hereby  conferred. 

And  thb  mortgagee  doth  hereby  covenant  with  the  shareholder  that 
if  and  00  long  as  the  shareholder  shall  duly  and  punctually  pay  the  said 
interest  and  perform  and  observe  the  covenants  herein  contained  on  his 
part  other  than  the  covenants  for  the  payment  of  the  said  principal  sum 
on  the  day  of  next,  the  mortgagee  will  not  exercise   the 

power  of  sale  hereby  conferred  before  the  day  of  ,  19       , 

unless  in  his  opinion  the  shares  hereby  mortgaged  are  likely  to  fall  in 
value. 

In  wnvESB,  &c. 
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Re^ster  of  Members. 

Every  company  is  required  to  keep  in  one  or  more  books  a 
register  of  its  members  (Sec.  100  of  1903)  at  the  registered 
office  of  the  company  (Sec.  104  of  1903).  The  register  of  mem- 
bers shall  be  prim^  facie  evidence  of  any  matters  directed  or 
authorised  by  the  Companies  Act  to  be  inserted  therein  (Sec.  109 
of  1903). 

The  following  are  the  matters  required  by  the  Act  to  be 
enterecf  in  the  register : — 

1.  The  names  and  addroHst*  and  the  occupations  (if  any)  of  the 
members  of  the  company. 

2.  A  statement  of  the  shares  or  (where  the  company  has  divided  any 
portion  of  its  capital  into  stock)  the  amount  of  stock  held  by  each  member 
(Sec.  41  of  1903),  distingaishing  each  share  by  its  number  and  of  the 
amount  paid  or  agre(»d  to  be  considered  as  paid  on  the  shares  of  eacli 
member. 

3.  The  date  at  which  the  name  of  any  i>erson  was  entered  in  the 
register  as  a  member. 

4.  The  date  at  whicli  any  person  ceased  to  Ixj  a  ineml)er. 

In  a  separate  part  of  the  register  there  shall  be  contained  a 
list  and  summary  specifying  the  following  particulars  respec- 
tively : 

List, 

1 .  A  list  of  all  persons  who  are  members  of  the  company  on  the  four- 
teentli  day  succeeding  the  day  on  which  the  ordinary'  general  meeting  is 
held,  or,  if  there  is  more  than  one  ordinary  general  meeting  in  eacli  year, 
then  on  the  fourteenth  day  after  the  first  of  such  meetings. 

Such  list  shall  state  the  names,  addresses  and  occupations  of  all  the 
members  therein  mentioned,  and  the  number  of  shares  held  by  each  of 
them. 

Summary. 

2.  The  amount  of  the  capital  of  the  company  and  the  number  of 
shares  into  which  it  is  divided  (Sec.  101  (1)  (a)  of  1903). 
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3.  The  number  of  shares  taken  from  the  commencement  of  the  com-   Part  II. 
pany  up  to  the  date  of  the  summary,  distinguishing  between  Chap.  8. 

(a)  The  shares  issued  for  cash ; 

(6)  The  shares  issued  otherwise  than  for  cash  ;  or 

(c)  Only  partly  for  cash. 

4.  The  amount  of  calls  made  on  each  share. 

5.  The  total  amount  of  calls  received. 

6.  The  total  amount  of  calls  unpaid. 

7.  The  total  amount  of  shares  forfeited. 

8.  The  names,  addresses  and  occupations  of  the  persons  who  have 
ceased  to  be  members  since  the  last  list  was  made,  and  the  number  of 
shares  held  by  each  of  them. 

9.  The  total  amount  of  debt  due  from  the  company  in  respect  of  all 
mortgages  required  to  be  registered  under  the  Act. 

10.  The  names,  addresses,  and  occupations  of  every  person  who  is  a 
director  or  manager  of  the  company  at  the  date  of  the  summary. 

The  list  and  summary  shall  be  prepared  once  at  least  in 
every  year,  and  shall  be  completed  within  twenty-one  days  after 
the  annual  meeting,  and  shall  be  signed  by  the  manager  or  by 
the  secretary  of  the  company,  and  a  copy  shall  forthwith  be  for- 
warded to  the  Registrar. 

As  to  information  to  be  given  where  shares  have  been  con- 
verted into  stock,  see  Sec.  41  of  1903. 

No  notice  of  any  trust,  express,  implied,  or  constructive,  No  notice  of 

I  be  entered  on  the 
trar  (Sec.  103  of  1903). 


shall  be  entered  on  the  register  or  be  receivable  by  the  Regis-  en^^red. 


Reotifloation  of  Register. 

1.  If  the  name  of  any  person  is,  without  sufficient  cause,  ^^ 
entered  in  or  omitted  from  the  register  of  members ;  or, 

2.  If  default  is  made  or  unnecessary  delay  takes  place  in        // 
entering  on  the  register  the  fact  of  any  member  having  ceased  to 

be  a  member  of  the  company,  the  person  or  member  aggrieved, 
or  any  member  of  the  company,  or  the  company  itself,  may 
apply  to  the  Court  for  an  order  that  the  register  be  rectified. 

"  Without  Sufficient  Cause.^^ 

In  Ex  p.   Ward   L.R.   3   Ex.    180,  Kelly,  C.   B.,   said    (p.  -Without 
181):— 

''If  he  had  been  induced  by  fraudulent  misstatements  or  fraudulent 
suppression  to  become  a  member,  and  thereupon  his  name  had  been 
entered  on  the  register,  that  entry  would  have  been  without  sufficient 
cause." 

13 
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"  If  there  is  a  fraud,  or  if  the  transaction  is  such  that  it 
cannot  stand,  the  name  is  on  the  register  without  sufficient 
cause  " :  Ex  p.  Kintrea,  5  Ch.  95,  per  Sir  G.  M.  Giffard,  L.J., 
at  p.  99.  See  also  Jackson^s  case,  6  N.Z.  549,  where  a  name  had 
been  entered  on  the  register  in  pursuance  of  an  amalgamation 
declared  ultra  vires. 

Whenever  a  person  has  contracted  to  take  shares  under  cir- 
cumstances which  would  entitle  him  to  rescind  the  contract,  and 
his  name  is  entered  on  the  register,  it  is  so  entered  "  without 
sufficient  cause,"  and  he  may,  if  he  comes  within  a  reasonable 
time  after  discovery  of  the  ground  for  rescission,  have  his  name 
removed  from  the  register,  provided  he  commences  proceedings 
while  the  company  is  a  going  concern  and  before  it  stops  pay- 
ment, or  before  proceedings  are  in  course  to  have  the  company 
wound  up :  Tennent  v.  City  of  Glasgow  Bank^  4  A.C.  615 ;  Oakes 
v.  Turqunrifl  L.R.  2  H.L.  325  ;  Scottish  Petroleum  Co,,  23  CD.  413. 

But  see  Whiteley^s  case,  1900,  1  Ch.  365,  where  a  shareholder 
obtained  leave  to  defend  an  action  for  calls  on  the  ground  that 
he  intended  to  counter-claim  for  rescission,  and  this  occurred 
before  the  presentation  of  a  winding-up  petition,  but  the 
counter-claim  was  delivered  after  the  petition  and  before  the 
winding-up  order  was  made,  and  was  held  not  too  late  to  apply 
for  relief. 

It  must  be  borne  in  mind  that  a  shareholder  retaining  his 
shares  cannot  bring  an  action  against  the  company  for  misrepre- 
sentations by  which  he  was  induced  to  take  them,  and  the  same 
principles  apply  to  breach  of  contract  by  the  company,  as,  for 
instance,  where  a  company  contracted  to  issue  shares  fully  paid- 
up  and  the  shares  issued  rendered  the  holder  liable  to  pay  their 
nominal  amount  in  full,  the  shareholder,  retaining  his  shares, 
could  not  bring  an  action  against  the  company  for  damages  for 
breach  of  contract,  nor  prove  for  such  damages  in  a  winding-up : 
HouUhioorth  v.  City  of  Glasgow  Bank,  5  A.C.  317 ;  Addlestone 
Liyioleum  Co.,  37  CD.  191. 

A  contract  may  be  rescinded  if  it  has  been  induced  by  an 
innocent  misrepresentation,  or  by  a  material  suppressio  veri  : 
New  Brunswick  &c,  v.  Conybeare,  9  H.L.C  724. 

In  Lynde  v.  Anglo-Italian  &c,  Co.,  1896,  1  Ch.  178,  Romer, 
J.,  said  (p.  182)  :— 

**  It  appears  to  me  that,  speaking  generally,  to  make  a  company 
liable  for  misrepresentations  inducing  a  contract  to  take  shares  from  it, 
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the  shareholder  luuet  bring  his  case  within  one  or  other  of  the  following  Part  II. 

heads:  Ohap.  8. 


1.  Where   the   misrepresentations   are   made   by  the   directors,  or 

others,  the  general  agents  of  the  company  entitled  to  act  and 
acting  on  its  behalf — as,  for  example,  by  a  prospectus  issued  by 
the  authority  or  sanction  of  the  directors  of  a  company  inviting 
subscriptions  for  shares ; 

2.  Where  the  misrepresentations  are  made  by  a  special  agent  of  the 

company  while  acting  within  the  scope  of  his  authority — as,  for 
example,  by  an  agent  specially  authorised  to  obtain,  on  behalf  of 
the  company,  subscriptions  for  shares.  This  case,  of  course, 
includes  the  case  of  a  person  constituted  agent  by  subsequent 
adoption  of  his  acts ; 

3.  Where  the  company  can  be  held  affected,  before  the  contract  is 

complete,  with  the  knowledge  that  it  is  induced  by  misrepre- 
sentation— as,  for  example,  when  the  directors,  on  allotting 
shares,  know,  in  fact,  that  the  application  for  them  has  been 
induced  by  misrepresentations,  even  though  made  without  any 
authority ; 

4.  When  the  contract   is  made  on  the  basis  of  certain  represen- 

tations whether  the  particulars  of  those  representations  were 
unknown  to  the  company  or  not,  and  it  turns  out  that  some 
of  those  representations  were  material  and  untrue — as,  for 
example,  if  the  directors  of  a  company  know  when  allotting 
that  an  application  for  shares  is  based  on  the  statements 
contained  in  a  prospectus,  even  though  that  prospectus  was 
issued  without  authority  or  even  before  the  company  was. 
formed,  and  even  if  its  contents  are  not  known  to  the 
directors." 

A  shareholder  in  a  company  must  rescind  promptly,  a  short  Rescission 
delay  after  he  has  discovered   grounds   for   rescission  may  be  "^"^^^ 
fatal,  as  his  remaining  on  the  register  may  induce  others  to  take 
shares  in  the  company  or  give  the  company  credit :  see  Aaron^s 
Reefs  V.  Twiss,  1896,  A.C.  273,  294.     But  where  investigation  is  Time  aUowed 
necessary  to  enable  a  shareholder  to  ascertain  if  he  has  grounds  t?on°^^^*^^*" 
for  rescission  some  time  must  be  allowed :  Central  Railway  <&:c. 
V.  Kisch,  L.R.  2  H.L.  99. 

A  short  delay  is  fatal.     Threats  of  legal   proceedings   and  Threats  and 

efforts  to  induce  the  company  to  remove  the  name  from  the  '^^«o*i«'*io'^8 
«  « 1 1  /vi  .  will  not  keep 

register   will  not  sufl&ce  to  keep  the  right   of  removal   alive  :  right  alive. 

ClemenVs  case,  9   N.Z.  233.     A  variation  between  a  prospectus 

and  Memorandum  was  held  not  to  justify  the  removal  of   a 

name  of  an  allottee  who  applied  on  the  faith  of  the  prospectus,  shareholder 

The  allottee  must  be  presumed  to  have  acquainted  himself  with  Presumed  to 

know  Memo- 
randum. 
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the  Memorandum  ;  Shawns  case,  10  N.Z.  24 ;  see  also  Lodge  v. 
Roxburgh  dr,,  11  X.Z.  467  ;  and  Hutchison  v.  Western  Packing 
Co.,  19  N.Z.  286. 


When  transfer 
should  be 
registered. 


Where  direc- 
tors have  a 
discretion. 


Delay  by 
shareholders  a 
bar. 


Extent  of 
Court's  juris- 
diction. 


^^  Default  or  Unnecessary  Delay. ^^ 

What  amounts  to  default  or  unnecessary  delay  will  depend 
in  most  cases  on  the  provisions  as  to  registering  transfers  con- 
tained in  the  Articles  of  Association. 

If  a  transfer  is  free  from  objection  by  the  company,  it  ought 
to  be  confirmed  at  the  first  meeting  at  which,  in  the  ordinary 
course  of  business,  it  can  be  confirmed  and  thereupon  registered. 
If  it  is  not  so  confirmed  and  registered  there  is  unnecessary 
delay  :  Nation^s  case,  3  Eq.  77  ;  Read*s  case,  15  W.R.  631 ;  Man- 
chester and  Oldham  Bank,  1885,  W.N.  169  ;  HiWs  case,  4  Ch. 
769,  n. ;  Lowe's  case,  9  Eq.  589. 

If  the  Articles  give  the  directors  a  discretion,  then  the  ques- 
tion of  unnecessary  delay  depends  on  whether  or  not  the  direc- 
tors have  acted  reasonably  under  the  Articles  :  Shipman's  case, 
5  Eq.  219  ;  Gustard's  case,  8  Eq.  438  ;  HiWs  case,  4  Ch.  769,  n. ; 
Evans  v.  Wood,  5  Eq.  9  ;  Paine  v.  Hutchinson,  3  Ch.  388,  393 ; 
and  see  cases  under  Transfer  :  Bell  v.  Bell,  pp.  158,  159  supra. 
But  even  where  the  Articles  give  the  directors  no  discretion,  the 
directors  are  entitled  to  delay  registration  until  they  have  sent 
a  notice  of  the  presentation  of  the  transfer  to  the  registered 
address  of  the  shareholder  informing  him  that,  if  no  objection 
be  made  before  a  day  specified,  the  transfer  will  be  registered  ; 
Societe  Generate  v.  Walker,  11  A.C.  20,  per  Lord  Blackburn,  at 
p.  35. 

Where  there  is  delay  on  the  part  of  a  shareholder  trans- 
ferring shares  in  seeing  that  the  transfer  is  presented  for 
registration  by  the  transferee,  such  delay  may,  even  if  there 
is  also  default  on  the  part  of  the  company,  bar  the  share- 
holder's right  to  relief  ;  Walker's  case,  6  Eq.  30 ;  Head's  casCy 
^  Eq.  84  ;    Gowers'  case,  6  Eq.  77. 

"If  satisfied  of  the  justice  of  the  case" — see  comments  of 
Lord  Macnaghten  on  decision  in  Dronfield  Silkstone  Co.  in  Trevor 
V.  Whitworth,  12  A.C.  439-440. 

The  extent  of  the  Court's  jurisdiction  in  affording  relief 
by  the  summary  mode  provided  by  Sec.  106  of  1903  has  been 
the  subject   of   some  difference  of  judicial  opinion.     The  cases 
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to  which   it   has  been    sought   to   apply   the  section   fall  into  Part  II. 

two  classes  : —  Chap.  8. 


(a)  Where  the  dispute  is  between  a  person  alleged  to  be  a 
shareholder  and  the  company,  as  in  Ex  p,  Parker, 
2  Ch.  685;  Anderson's  case,  17  CD.  373;  Stranton 
Iron  Co.,  16  Eq.  559;  Shaw's  case,  18  Eq.  16;  N.Z. 
Kapanga  Co,,  18  Eq.  17,  n.;  Ystalyfera  Gas  Co,,  1887, 
W.N.  30 ;  Portuguese  Consolidated  Co,,  42  CD.  160. 

(b)  Where  the  real  dispute  is  between  persons  claiming  or 

disclaiming  shares,  or  involves  a   decision  on  equities 
between  the  parties,  as  in  Ex  p,  Shaw,  2  Q.B.D.  463. 

As  to  cases  coming  within  the  former  class — although  in  a  Dispates  be- 
very  doubtful  case  the  Court  would  remit  the  parties  to  their  u^??°  ^^'^^ff^ 
remedy   by   action  or   direct   an  issue  to   decide  their   rights,  company. 
yet  the  jurisdiction  given  by  the  section   is  not  discretionary 
in  the  sense  that  the  Court  may  exercise  it  or  not  as  it  thinks 
fit.      The   Court   will   exercise   its   jurisdiction    summarily  "if 
satisfied  of  the  justice  of  the  case":   Exp,  Parker,  ut  sup.     In 
Trevor  v.   Whitworth,  12  A.C  409,  Lord  Macnaghten,  referring 
to  that  expression,  said  (p.  440) : — 

*' Those  are  not  mere  idle  words.  They  mean,  I  think,  what  they 
Bay.  Although  they  have  been  sometimes  overlooked,  Lord  Cairns,  I 
may  observe,  relied  upon  them  in  SicheWs  case  as  showing  that  the  Court 
is  bound  to  go  into  all  the  circumstances  and  to  consider  what  equity  the 
applicant  has  to  call  for  its  interposition." 

Where  the  question  is  one  between  an  alleged  shareholder 
and  the  company  the  Court  seldom  declines  jurisdiction,  and  will 
take  into  consideration  any  principle  of  equity  applicable  to  the 
subject :  Ex  p,  Parker,  2  Ch.  685,  691 ;  and  see  Ex  p,  Penney,  8 
Ch.  446. 

In  cases  falling  within  the  latter  class — that  is,  in  disputes  Disputes 

between  shareholders  or  alleged  shareholders  themselves — doubts  ^*^®®o 
1  1  1111  .  ......  cl.umantB. 

have  been  expressed  whether  the  section  gives  jurisdiction  ;  see 

Ward  &  Henry's  case,  2  Ch.  431;  Ex  p,  Sargent,  17  Eq.  273; 
but  from  the  decision  in  Ex  p,  Shaw,  2  Q.B.D.  463,  it  would  seem 
that  in  a  plain  case,  even  as  between  alleged  shareholders,  the 
Court  would  act  summarily  under  this  section,  but  in  a  case  of 
difficulty  would  remit  the  parties  to  their  remedy  (if  any)  by 
action;  see  Socieie  Generate  v.  Walker,  11  A.C.  20. 

As  to  rectification  after  a  winding-up   by   the   Court   has  After 
commenced  ;  see  Sec.  197  of  1903.  winding-up. 
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Part  II.  Rectification  of  Register  by  Directors, 

Chap.  3. 

Although  directors  may  themselves  rectify  the  register  to 

correct  a  mistake  which  was  common  to  them  and  an  allottee,  at 
DirectorB  .  ,       t^      .  /  r^       .     , 

powers  of  rec-  all  events  before  any  return  is  made  to  the  Registrar  (Hartley^ h 

case,  10  Ch.  157),  they  ought  not  to  do  so,  excepting  by  order  of 

the  Court,  where  their  correction  is  an  attempt  to  adjust  rights, 

as  the  company  may  render  itself  liable  to   an   action  :   Ward 

V.  South  Eastern  &c.,  2  E.  &  E.  812. 


tification. 
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9IANAGGMEIVT    OF    THE    COMPANY'S 


CHAPTER   I. 


Meeting^s. 

(1)  Meetings  of   Shareholders. 

(2)  Meetings  of  Directors. 

(3)  Meetings  of   Subscribers  of  the  Memorandum. 

Meetings  of  Shareholders. 

A  COMPANY  is  a  "corporation  aggregate,"  and  can  only  act  by  Part  III. 
or  through  its  members — that  is  to  say,  the  members  themselves  Chap.  1. 
may  by  their  acts  directly  bind  the  corporation  in  any  matter 
within  the  powers  of  the  corporation,  or  they  may,  and  they  How  members 
almost  invariably  do,  delegate  to  directors  such  of  their  powers  pany. 
as,  by  law,  they  are  not  bound  to  exercise  themselves. 

The  company  acts  by  its  members  by  means  of  resolutions  By  resolutions 
of  the  members  passed  at  a  duly  convened  meeting,  and  in  such  P^^,^y  * 
case  it  is  not  necessary  that  the  members  should  be  unanimous. 
The  vote  of  a  majority,  varying  in  proportion  to  the  nature  of 
the  resolution,  binds  the  company  ;  see  Resolutions  infra.     The 
company  may,  however,  in  certain  cases  be  bound,  in  any  matter  By  unanimous 
within  its  powers,  by  the  assent  of  all  its  members  signified  r(^i"\i^n^^"* 
otherwise  than   in   general   meeting,  but   such  assent   must   be 
unanimous:  Hoxddsworth  v.  Evans,  L.R.  3  H.L.  263;  Phosphate 
of  Lime   Co,  v.   Greeny  L.R.   7   C.P.  43,  and  the  Agriculturists^ 
Cattle  Insurance   Co.^s  cases,  Buckley,  8th  ed.,  p.  526,  et  seq.  ; 
Magdalena   Steam   Navigation    Co.,  John,  690.      The   company 
may  also  be  bound  by  estoppel ;  see  Baroness  Wenlock  v.  River 
Dee  Co,,  36  CD,  674, ^er  Cotton,  L.J.,  p.  681,  n.      But  see  also 
George  Newman  &  Co,,  1895,  1  Ch.  674,  686,  where  the  Court  of 
Appeal  held  that — 

"Individual   assents,   given    separately,  may    preclude    those  who 
give  them  from  complaining  of  what  they  have  sanctioned ;  but  for  tlie 
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meeting. 


Ordinary 
meetings. 


Meetings  of  Shareholders. 

purpose  of  binding  the  company  in  its  corporate  capacity  individual 
assents  given  separately  are  not  equivalent  to  the  assent  of  a  meeting. 
The  company  is  entitled  to  the  protectifon  afforded  by  a  duly  convened 
meeting,  and  by  a  resolution  properly  considered  and  carried,  and  duly 
recorded." 

General  meetings  of  the  members  of  a  company  are  of  three 
kinds,  accofding  to  the  business  required  by  the  Companies  Act 
or  by  the  company's  regulations  to  be  transacted  thereat : — 

1.  The  statutory  meeting. 

2.  Ordinary  meetings. 

3.  Extraordinary  meetings. 

!• — The  Statutory  Meeting. 

By  Sec.  87  of  1908— 

Every  company  limited  by  shares  must  hold  a  general 
meeting  of  its  members  not  less  than  one  month  nor  more  than 
three  months  from  the  date  at  which  the  company  is  entitled  to 
commence  business.  This  meeting  is  called  "  the  statutory 
meeting.''  As  to  the  business  to  be  transacted  at  the  statutory'' 
meeting :  see  Sec.  87,  infra. 

II. — Ordinary  Meetings. 

By  Sec.  88  of  1903— 

A  general  meeting  of  every  company  must  be  held  once 
at  least  in  every  year.  The  annual  meeting  required  by  this 
section  is  called  "  the  ordinary  meeting."  But  the  Act  of  1903 
contemplates  that  a  company  may  hold  more  than  one  ordinary 
meeting  in  each  year ;  see  Sec.  101.  The  business  to  be  trans- 
acted at  an  ordinary  meeting  depends  on  the  regulations ;  see 
Art.  55  of  Table  A. 


Extraordinary 
meetings. 


III. — Extraordinary  Meetings. 

By  Sec.  89  of  1903— 

The  directors  of  every  company  are  obliged  to  convene  an 
extraordinary  general  meeting  of  members  on  the  requisition  of 
the  holders  of  not  less  than  one- tenth  of  the  issued  capital  of 
the  company  upon  which  all  calls  or  other  sums  then  due  have 
been  paid ;  and  if  the  directors  fail  to  cause  a  meeting  to  be 
held  in  pursuance  of  such  requisition  within  21  days  from  the 
date  of  the  deposit  thereof,  the  requisitionists,  or  a  majority  in 
value  of  them,  may  themselves  convene  the  meeting,  to  be  held 
within  three  months  after  the  deposit  of  the  requisition. 
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Meetings  of  Bharoholders. 

The   company's   Articles   may   provide  for   the   calling  of  Part  III. 
extraordinary  general  meetings  by  a  smaller  proportion  of  the  Chap.  1. 
shareholders  than  is  provided  by  Sec.  89  of  1903,  but  they  can- 
not take  away  or  abridge  the  rights  conferred  by  that  section. 

Meetings  Generally. 
How  Oonvened. 

Meetings  of  shareholders  are  usually  convened  by  the  direc-  Meetings,  how 
tors  in  pursuance  of  a  power  in  the  Articles,  either  general,  to 
manage  the  business  of  the  company,  or  special ;  but,  in  default 
of  regulations  as  to  persons  to  summon  meetings,  iSve  members 
shall  be  competent  to  summon  the  same  (Sec.  90  of  1903). 

Subject  to  the  operation  of  this  statutory  provision  and  to  Valid  resolu- 
any  special  provisions  in  the  Articles,  a  meeting  of  members  can  j|J!^*jJrs 
only  be  convened  in  pursuance  of  a  resolution  of  the  directors, 
passed  at  a  duly  convened  meeting  of  the  board  (see  Meetings  of 
Directors,  p.  194  infra) ,  in  accordance  with  the  company's  regu- 
lations. 

The  regulations  may  provide  that  a  resolution  in  writing 
signed  by  the  directors  without  meeting  is  suflScient;  see  Art.  92 
of  Table  A. 

A  notice   by  the  secretary  convening   a   meeting  without  Invalid  notice 
authority  of  the  board  is  invalid  unless  confirmed  by  the  reso-  ^^J^  ^^' 
lution  of  the  directors  before  the  meeting,  when  it  will  be  valid 
ah  initio  as  if  regularly  given :    Hooper  v.  Kerr  Stuart  &  Co.^ 
83  L.T.  729;  Haycraft  Gold  &c.  Co,,  1900,  2  Ch.  230;  State  of 
Wyoming  Synd.,  1901,  2  Ch.  431. 

Where  directors  fail  to  convene  an  extraordinary  meeting  Members  may 
in  compliance  with  a  requisition  under  Sec.  89  of  1903,  it  is  extnwidinary 
submitted  that  the  requisitionists  themselves  (or  a  majority  in  meeting, 
value  of  them),  and  not  the  secretary  of  the  company,  should 
convene  the  meeting, 

Motioes. 

How  and  to  Whom  Given. 

Notice  of  the  meeting  must  be  sent  to  every  member  not  Notice  to  all 
beyond  summoning  distance,  unless  the  regulations  otherwise  ™®°^^"- 
provide  (as  regards  accidental  omission),  otherwise  the  meeting 
will  not  be  valid  unless  all  members  who  are  entitled  to  notice 
are  present:   Smyth  v.  Darley,  2   H.L.C.   789.     Members   who 
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have  chosen  to  reside  abroad  are  not  within  summoning  dis- 
tance: Union  Hill  Silver  Co,,  22  L.T.  400;  Halifax  Sugar  d:c. 
Co.  V,  Francklyn,  62  L.T.  568. 

The  regulations  may  provide  tliat  meetings  may  be  con- 
vened by  advertisement  or  that  notices  posted  shall  be  deemed 
to  have  been  served  at  the  expiration  of  a  definite  period  after 
posting. 

The  representatives  of  a  deceased  member  are  not  entitled 
to  notice  unless  registered  as  members:  Allen  v.  Gold  Reefs  of 
West  Africa,  1900,  1  Ch.  656. 

When  to  he  Given, 

Where  so  many  days'  notice,  or  **at  least''  so  many  days' 
notice  is  required  to  be  given,  the  time  must  be  calculated 
exclusive  both  of  the  day  of  giving  notice  and  of  the  day  of 
the  meeting.  Thus,  if  a  meeting  requiring  seven  day's  notice  is 
to  be  held  on  the  8th  of  tlie  month,  the  notices  must  be  given 
not  later  than  the  last  day  of  the  preceding  month  to  allow 
the  seven  clear  days  to  expire  before  the  day  of  the  meeting: 
Railway  Sleepers  Supply  Co.,  29  CD.  204. 

Business  to  he  Stated  in  Notice, 

The  particularity  with  which  the  business  to  be  transacted 
at  any  meeting  must  be  specified  in  a  notice  depends — 

(a)  On  the  nature  of  the  business  ; 

(b)  On    whether    the    meeting    is    statutory,    ordinary,    or 

extraordinary. 

As  to  the  Statutory  Meeting. 
By  Sub-sees.  7  and  8  of  Sec.  87  of  1903— 

(7)  The  members  of  the  company  present  at  the  meeting  shall  be  at 
liberty  to  discuss  any  matter  relating  to  the  formation  of  the  company,  or 
arising  out  of  the  reiwrt,  but  no  resolution  of  which  notice  has  not  been 
given  in  accordance  with  the  Articles  of  Association  may  be  passed. 

(8)  The  meeting  may  adjourn  from  time  to  time,  and  at  any  such 
adjournment  any  resolution  of  which  notice  has  been  given  in  accoKlance 
with  the  Articles  of  Association  either  before  or  subsequent  to  the  former 
meeting,  may  be  passed,  and  the  adjourned  meeting  shall  have  the  same 
powers  as  the  original  meeting. 

It  is  submitted  that  the  words  "on  any  business"  are 
implied  after  the  word  "  resolution  "  in  both  sub-sections.  It 
cannot  have  been  intended  that  members  should  be  deprived  of 
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the  power  of  amending  a  proposed  resolution,  and  be  confined  Part  III. 
either  to  rejecting  it  or  passing  it  in  the  ipsuHima  verba  of  the  ^^^P*  ^'  _ 
mover,  as  if  they  were  confirming  a  special  resolution. 

It  is  submitted  that  the  effect  of  these  sub-sections  is  simply 
to  make  all  business,  on  wliich  it  is  desired  to  pass  a  resolution 
at  a  statutory  meeting,  sperial  business  ;  see  next  paragraph. 

Ordinary  and  Extraordinary  Meetings. 

Table  A  provides  by  Art.  63  that  seven  clear  days'  notice  at  Special 
least  specifying  the  place,  day  and  hour  of  any  meeting  and  the  ordinary  and 
purpose  for  which  it  is  to  be  held  shall  be  given  &c.,  and  by  extraordinary 
Art.  55  that  all  business  transacted  at  an  extraordinary  meeting 
shall  be  deemed  special,  and  that  all  business  transacted  at  an 
ordinary   meeting,   with   the  exception   of  the  business  therein 
specified,  shall  be  deemed  special. 

Notices  of  a  meeting  convened  to  transact  special  business  Notice  of 
must  suflSciently  show  the  nature  thereof,  otherwise  the  meeting  buBinenH. 
cannot  deal   with  it,  and  any  resolution  passed  dealing  with 
special    business  of   which  notice  has   not    l)een  given  will    be 
ineffectual:    Garden   Gidly  Co,  v.  Mc  Lister,  1  A.C.  39;  La  wen;  a 
rase,  1   De  G.M.  &  (j.  421  ;  HavipHhire  Land  Co,,  1896,  2  Ch. 
743.     In  Tiessen  v.  Henderson,  1899,  1  Ch.  861,  it  was  decided 
that  the  notice  of  an  extraordinary  general  meeting  nmst  dis-  What  notice 
close  all  facts  necessary  to  enable  the  shareholder  receiving  it 
to  determine  in  his  own  interest  whether  or  not    he  ought  to 
attend  the  meeting.      In  that  case  the  ix'cuniary  interest  of  a 
director  in  a  matter  of  a  special  resolution  to  be  proposed  at 
the  meeting  was  held  to  be  a  material  fact  for  this  purpose ; 
see  Kaye  v.  Croydon  Tramways  Co,,  1898,  1  Ch.  358. 

Notice  of  all  business  at  a  statutory  meeting  and  of  special  Particulars. 
business  at  an  ordinary  meeting  must  give  tlie  same  particu- 
larity as  is  required    for  an  extraordinary  meeting,  at  which 
all  business  is  deemed  special. 

As  to  the  degree  of  particularity  required  see  Teede  and  Extent  of. 
Bishop,  Ltd,,  84  L.T.  561.  There  a  meeting  was  convened  to 
consider  reconstruction,  and  though  that  involved  a  voluntary 
liquidation,  it  was  held  that  the  notice  did  not  justify  the  pass- 
ing of  a  resolution  for  winding-up  and  the  appointment  of  a 
liquidator,  not  for  the  purposes  of  reconstruction.  But  where, 
in  the  case  of  voluntary  winding-up  by  special  resolution,  the 
notice  of  the  confirmatory  meeting  includes  notice  of  a  resolu- 
tion for  the  confirmation  of  the  appointment  of  a  person  named 


188 


MANAGEMENT  OF  THE 


Part  III. 
Ghap.  1. 


How  notices 
constnied. 


One  notice 
calling  two 
meetings. 


Meetings  of  Shareholders. 

as  liquidator,  and  that  resolution  is  dropped,  a  resolution  for  the 
appointment  of  another  person  may  be  proposed  and  carried 
without  further  notice,  for  a  liquidator  may  be  appointed  with- 
out special  notice  as  soon  as  a  resolution  for  the  voluntary 
winding-up  of  a  company  is  passed:  Bethell  v.  Trench  Tubeless 
&c,,  1900,  1  Ch.  408. 

Notices  are  construed  by  the  Court  as  ordinary  men  of  busi- 
ness would  construe  them  when  received  :  Alexander  v.  Simpson, 
43  CD.  139 ;  and  shareholders  are  presumed  to  know  the  statutes 
and*  terms  of  the  Memorandum  and  Articles  of  the  company. 

Two  meetings  may  be  convened  by  one  notice  if  convened 
unconditionally :  Espuela  Land  cfcc.  Co.,  48  W.R.  684.  But  a 
notice  is  not  good  which  calls  a  confirmatory  meeting  contin- 
gently on  the  proposed  resolution  being  carried  at  the  first 
meeting :  Alexander  v.  Simpson,  ut  sup ;  although  a  notice  of 
two  meetings  to  be  held  in  immediate  succession  to  consider 
seriatim  two  alternative  resolutions,  one  at  each  meeting,  is  not 
rendered  an  invalid  notice  of  the  second  meeting  by  an  express 
provision  that  it  will  only  be  held  in  the  event  of  the  first  reso- 
lution not  being  passed  at  the  first  meeting :  Tiessen  v.  Hender- 
son, 1899,  1  Ch.  861.  As  to  irregularities,  see  Browne  v.  La 
Trinidad,  37  CD.  1 ;  Harhen  v.  Phillips,  23  CD.  14. 


Two  necessary 
for  a  meeting. 


Quoram 
necessary 
where  pro- 
vided for. 


Quomin. 

One  member  cannot  constitute  a  meeting ;  Sanitary  Carbon 
Co,,  1877,  W.N.  223 ;  but  it  seems  that,  subject  to  any  provision 
as  to  quorum,  two  may  constitute  a  meeting :  Sharp  v.  Dawes, 
2  Q.B.D.  26. 

The  regulations  invariably  provide  for  and  define  a  quorum 
(see  Art.  56  of  Table  A),  and  when  they  do  the  meeting  cannot 
proceed  to  business  without  such  quorum,  and  if  it  do  so  all 
proceedings  are  invalid:  Newhaven  Local  Board  v.  Newhaven 
School  Board,  30  CD.  350;  Howheach  Coal  Co,  v.  Teague,  5  H.  & 
N.  151.  But  a  company  may  be  estopped  from  setting  up  the 
irregularity  of  its  proceeding:  Romford  Canal  Co.,  24  CD.  85. 


How 

chairman  ap- 
pointed. 


Ghairman. 

The  regulations  usually  provide  for  the  election  of  a  chair- 
man ;  see  Art.  57  of  Table  A.  In  default  of  any  regulation  as 
to  who  is  to  be  chairman,  it  shall  be  competent  for  any  person 
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elected  by  the  members  present  to  preside ;  see  Sec.  90  of  1908.  Part  III. 
And  see  Sec.  154  of  1903  as  to  the  effect  of  minutes  signed  by  ^^^P-  ^'  __ 
the  chairman. 

It  is  the  duty  of  the  chairman  and  his  function  to  preserve  Duties  of 
order,  and  to  take  care  that  the  proceedings  are  conducted  in  a 
proper  manner,  and  that  the  sense  of  the  meeting  is  properly 
ascertained  with  regard  to  any  question  which  is  properly  before 
the  meeting;  but  he  has  no  power  to  stop  the  meeting  at  his 
own  will  and  pleasure,  and  if  he  purports  to  do  so  the  meeting 
can  appoint  another  chairman  and  go  on  with  the  business  for 
which  it  has  been  convened:  National  Dwellings  &c.  v.  Syket^, 
1894,  3  Ch.  159.  As  the  chairman,  he  has  prima  facie  authority  Authority  of 
to  decide  all  emergent  questions  which  necessarily  require  chairman, 
decision  at  the  time,  and  his  decision  of  these  questions  will 
naturally  govern,  and  properly  govern,  the  entry  of  the  minute 
in  the  books ;  and  his  decision,  though  in  no  sense  conclusive, 
throws  the  burden  of  proof  upon  the  other  side:  Indian  Zoedone 
Co.,  26  CD.  70.  On  the  chairman  devolves  both  to  preserve 
order  in  the  meeting  and  regulate  the  proceedings  so  as  to 
give  all  persons  entitled  a  reasonable  opportunity  of  voting: 
R.  V.  D^Oyly,  12  A.  &  E.  139;  and  see  Lucas  v.  Mason,  L.R.  10 
Ex.  251  ;  Wooding  v.  Oxley,  9  C.  &  P.  1. 

At  a  meeting  of  shareholders  it  is  not  competent  to  the  When  chair- 
majority  to  come  determined  to  vote  in  a  particular  way  on  any  ^^u^on  ^^ 
question  and  to  refuse  to  hear  any  argument  to  the  contrary ; 
but  when  the  views  of  the  minority  have  been  heard  it  is 
competent  to  the  chairman,  with  the  sanction  of  a  vote  of 
the  meeting,  to  declare  the  discussion  closed,  and  to  put  the 
question  to  the  vote :  Wall  v.  London  and  Northern  cfrr.,  1898, 
2  Ch.  469. 

By  Sec.  91  (2)  of  1903,  a  declaration  by  the  chairman  that  Whendeclara- 
a  special  resolution  has  been  carried  on  a  show  of  hands,  a  poll  chairman 
not  having  been  demanded,  is,  in  the  absence  of  fraud,  abso-  conclusive. 
lutely  conclusive:   Arnot   v.    United   African   etc.,   1901,   1    Ch. 
518.      As  to  other  resolutions,  see   Art.  60  of   Table  A  ;    see 
also  Horhury  ike,  Co.,  11  CD.  109,  per  Jessel,  M.R.,  at  p.  114. 
But  the  declaration  of   the  chairman  is  not  conclusive  under 
Sec.  91  (2)  where  it  shows  on  the  face  of  it  that  the  statutory 
majority  has  not  voted   in  favour  of  the  resolution:    Caratal 
Mines,  1902,  2  Ch.  498.  „  ,   . 

Where  a  chairman  refused  to  put  a  proper  amendment  to  refuse  proper 

the  meeting  the  resolution  was  set  aside,  and  it  was  held  that  amendment 
^  resolution 

voidable. 
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action:  HenderHon  v.  The  Bank  of  Anntralasia,  45  CD.  330;  but 

the  Court  will   not  interfere  on  account  of  mere  irregularities; 

MarDougnU  v   Gardiner,  1  CD.  13. 


On  Khow  of 
bands  one 
vote. 


Vote,  a  ri^bt 
property. 


Sliow  of  hands 
common  law 
mode  of  voting; 


Yotin|(. 

In  default  of  any  regulations  as  to  votes,  every  member 
shall  have  one  vote  (Sec.  90  of  Act  of  1903);  see  Arts.  65  to 
73  of  Table  A,  and  Arts.  86  to  06,  p.  69  smpra. 

The  regulations  may  provide  that  one  class  of  shares  shall 
carry  greater  voting  power  than  another,  and  indeed  it  is  some- 
times provided  that  the  holder  of  certain  shares  shall  not  \ye 
entitled  to  vote  excepting  on  certain  matters. 

A  right  to  vote  is  a  right  of  property  which  a  member  ma}*^ 
exercise  as  he  pleases,  and  the  motives  inducing  him  are  im- 
material, and  the  company's  register  is  the  only  evidence  of  a 
member's  right  to  vote:  Pender  v.  Lvshington,  6  CD.  70.  And 
the  fact  that  a  member  stands  in  some  fiduciary  relation  to  the 
company  is  immaterial,  thus  a  shareholder,  who  was  also  a 
director,  was  held  entitled  to  use  his  voting  power  as  a  share- 
holder to  adopt  and  ratify  a  voidable  contract  into  which  he  as 
a  director,  with  his  co-directors,  had  entered  :  North-wefit  Trans- 
portation Co.  v.  Beatty,  12  A.C  589  ;  and  see  Burland  v.  Earle, 
1902,  A.C  83.  The  Court  w^ill,  however,  interfere  to  prevent  a 
majority  of  shareholders  sanctioning  a  sale  to  themselves  of  the 
property  of  the  company  at  an  undervalue :  Menier  v.  Ilooper^s 
Telegraph  Works,  9  Ch.  350.  In  Greenwell  v.  Porter,  1902,  1  Ch. 
530,  an  injunction  was  granted  pending  trial  restraining  share- 
holders from  voting  contrary  to  an  undertaking  they  had  given 
to  vote  in  a  particular  way  as  part  of  a  transaction  for  the  sale 
of  some  of  their  shares.  Quaere  whether  Stanford  v.  Gillies, 
O.B.  tfe  F.  S.C  91,  is  in  accordance  with  these  decisions. 

Show  of  Hands. 

The  common  law  rule  is  that  votes  are  given  by  show  of 
hands,  and  in  the  absence  of  regulations  modifying  this  rule  it 
is  immaterial  that  the  minority  in  numbers  at  a  meeting  may 
represent  a  majority  in  value  of  shares  :  Horhury  <tc.  Co.,  11  CD. 
109.  And  the  chairman,  in  counting  hands,  must  also  disregard 
the  fact  that  members  hold  proxies  :  Ernest  v.  Loma  d'c,  1897, 
1  Cli.  1 ;  Caratal  Mines,  1902,  2  Ch.  498. 
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Poll.  Part  III. 

Chap.  1. 

At  coininon  law  a  poll  may  bo  demanded  as  of  right,  and 

apparently  by  any  one  entitled  to  vote :  R.  v.  D^Oyley,  12  A.  &  p^u  common 

E.  139;  R.  V.  Wimbledon,  8   Q.B.D.  459.     And  the  president  of  law  right. 

the  meeting  is  the  i)erson  entitled  to  grant  it.     A  poll  may  be 

demanded  privately,  and  the  bare  fact  of  the   demand  stated  demanded. 

to  the  meeting  by  the  chairman:  Phoenix  Electric  Ac,  81  W.R. 

398.     The  demand  should  be  made  immediately  after  the  show 

of  hands :    Campbell  v.  Maund  5  A.  &  E.  865.     By  Art.  65  of 

Table  A  a  poll  must  be  demanded  by  at  least  five  members 

holding  or  representing  by  proxy  or  entitled  to  vote  in  respect 

of  at  least  one-fifth  of  the  capital  ;  compare  Art.  65  with  Art. 

42  of  Table  A  of  1882,  and  see  Haven  Gold  Co.,  20  CD.  151. 

Where  a  poll  is  duly  demanded  it  nullifies  the  vote  taken  by  a  Effect  of 

show  of  hands,  and  the  taking  of  a  poll  is  a  mere  enlargement  ^®™*^"- 

of  the  meeting  at  which  it  was  demanded :   R.  v.  Wimbledon,  8 

Q.B.D.  459.     In  the  absence  of  other  business,  a  poll  may  be  When  and 

taken  immediately  ;    if   time  does  not  allow  either  to  take  or     ^^  t»ken. 

complete  the  poll,  the  meeting  is  deemed  to  be  enlarged  for  the 

purpose,  and  the  chairman  cannot  close  the  poll  so  as  to  exclude 

voters:  R.  v.  Graham,  9  W.R.  738.     But  the  question  whether 

the  poll  should  be  taken  when  demanded  is  a  question  for  the 

chairman   (subject   to  the   regulations),   who   should  take   into 

consideration    the    importance    of    the    matter    in    hand    and 

the  attendance  at  the  meeting.     On  this  iK)int  see  Chillington 

Iron    Co.,   29    CD.    159.     As    a    matter    of    practice,   the    poll 

should  be  taken  by  means  of  voting  papers,  and  the  chairman 

may   require  every   voter   to   sign   his   paper.     The    chairman 

should    appoint    scrutineers    on    either   side   to   be   present   at 

the  counting. 

A  chairman  is  entitled  to  a  casting  vote  if  the  regulations  so 
provide. 

Proxies. 

Absent  members  may  vote  by  proxy  if  the  regulations  so 
provide ;  see  Arts.  68  and  69  of  Table  A,  but  proxies  may  only 
be  used  on  a  poll :   Caratal  Mines,  1902,  2  Ch.  498. 

There  is  apparently  no  common  law  right  to  vote  by  proxy.  Voting  by 
The  provisions  of  the  regulations  must  be  observed  to  create  the  ^n^^^^i^"^* 
right:   Harben  v.  Phillips,   23   CD.  14,  where   a    proxy   paj)er 
required   attestation.      A    proxy    paper    signed   in    blank    and 
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handed  to  some  one  with  authority  to  lill  in  the  blank  is  good  if 
the  blank  has  been  filled  up  before  the  proxy  paper  is  acted 
upon:  Ernest  v.  Loma  dr.,  1897,  1  Ch.  1. 

Adjournment. 

It  appears  to  be  the  common  law  right  of  every  meeting  to 
adjourn  ;  see  R.  v.  D'Oyly,  12  A.  &  E.  139  ;  R.  v.  Wimbledon, 
8  Q.B.D.  469.  Provision  is  usually  made  in  the  regulations  for 
adjournment.  By  Art.  62  of  Table  A  the  chairman  can  adjourn 
only  with  the  consent  of  the  meeting,  but  the  meeting  cannot 
compel  him  to  adjourn,  as  Art.  62  gives  him  a  discretion  : 
Salisbury  Gold  &c.  v.  Hathorn,  1897,  A.C.  268. 

If  the  chairman  improperly  adjourns  or  stops  the  meeting, 
the  members  who  remain  behind  can  choose  another  chairman, 
and  go  on  with  the  business  :  National  Divelling  &c,  v.  SykeSy 
1894,  3  Ch.  159. 

It  is  unnecessary  to  send  a  notice  to  every  member  for  an 
adjourned  meeting :  Wills  v.  Murray,  4  Ex.  843,  unless  the 
meeting  be  adjourned  for  twenty-one  days  or  more  when  four 
days'  notice  must  be  given  :  Art.  53  of  Table  A.  But  by  Art. 
62  of  Table  A  no  business  shall  be  transacted  at  an  adjourned 
meeting  other  than  that  left  unfinished  at  the  meeting  from 
which  the  adjournment  took  place.  Where  notice  of  an  ad- 
journed meeting  is  rendered  necessary  by  the  regulations,  such 
notice  need  not  state  the  purpose  of  the  meeting  unless  the  regu- 
lations so  provide :  Scadding  v.  Lorant,  3  H.L.C.  418. 


Ordinary 
resolution. 


Resolutions. 

A  resolution  of  the  members  at  a  meeting  may  be  either — 
Ordinary, 
Special,  or 
Extraordinary. 

Ordinary  Resolution. 

An  ordinary  resolution — that  is,  a  resolution  passed  by  a 
bare  majority  of  those  voting,  whether  by  show  of  hands  or  by 
poll — is  effectual  as  to  any  business  not  required,  either  by  the 
statute  or  regulations,  to  be  dealt  with  by  special  or  extra- 
ordinary resolution,  or  to  be  carried  by  some  specified  majority 
of  shareholders  or  of  a  class  of  shareholders  as  to  which  the 
Articles  may  provide. 


COMPANY'S   BUSINESS.  193 

Meetings  of  Shapeholdere, 

Special  Resolution.  Part  III. 

Ghap.  1. 

A  special  resolution  must  be  passed  by  a  majority  of  not 

less  than  three-fourths  of  the  members  of  the  company  for  the  special 
time  being  entitled  to  vote  and  present  in  person  or  by  proxy  at  resolution 
a  meeting  duly  convened,  and  notice  specifying  the  intention  to     ^^*^*"^® 
propose  such  resolution  must  have  l)een  duly  given,  and  such 
resolution  must  be  confirmed  by  a  majority  of  such  members 
at  a  subsequent  general  meeting,  of  which  notice  has  been  duly 
given,  and  held  at  an  interval  of  not  less  than  fourteen  days  nor 
more  than  one  month  from  the  date  of  the  meeting  at  which 
such  resolution  was  first  passed  :  see  Sec.  91  of  1903. 

That  is  to  say,  prior  to  the  first  meeting  at  which  the  special 
resolution  is  proposed,  notice  must  have  been  given  of  the  meet- 
ing and  of  the  intention  to  propose  such  resolution  in  manner 
prescribed  by  the  regulations  of  the  company. 

At  such  meeting — 

1.  There  must  be  a  quorum  present  in  person. 

2.  The  resolution  must  be  carried  by  a  majority  amounting 

to  three-fourths  of  the  members  present — that  is  to  say, 
if  there  are  twelve  members  present  nine  at  least  must 
vote  for  the  resolution,  and  proxies  cannot  be  taken 
into  account  unless  a  poll  is  demanded  :  Caratal  Mines, 
1902,  2  Ch.  498. 

3.  The   resolution   may   be  amended  at  the  first  meeting  : 

Torhock  v.  Lord  Westhury,  1902,  2  Ch.  871  ;  but  no 
amendment  which,  if  carried,  would  be  materially 
different  "  in  its  results  and  objects "  from  the  pro- 
posed resolution  is  regular :  Teede  &  Bishopy  Ltd., 
84  L.T.  561. 

4.  The  resolution,  when  carried  at  such  first  meeting,  must 

be  confirmed  by  at  least  a  bare  majority  of  those 
present  at  a  subsequent  meeting,  which  must  be  duly 
convened  and  held  not  less  than  fourteen  days  and  not 
more  than  one  calendar  month  after  such  first  meeting 
— that  is  to  say,  if  the  first  meeting  be  held  on  the  last 
day  of  May  the  confirming  meeting  cannot  be  held 
before  the  15th  of  June  nor  later  than  the  first  of  July  : 
Railway  Sleepers  Supply  Co.,  29  CD.  204 ;  Mnlleson  v. 
National  (frc,  1894,  1  Ch.  200. 

5.  When  the  resolution  is  passed  at  the  first  meeting,  either 

in  its  original  form  or  as  regularly  amended,  it  cannot 

13 
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Part  III.  be   amended  at  the  subsequent  meeting.     The  subse- 

Chap.  1.  quent  meeting's  power  is  to  say  Aye  or  Nay  to   the 

resolution   as   passed    at   the    first   meeting :     Wall    v. 

London  and  Northern  d'c,  1898,  2  Ch.  469,  483  ;  Torhock 

V.  Lord   WeMhury,  ut  sup. 

6.  A  poll,  if  demanded,  must  be  denmnded  by  five  members. 

If  no  poll  is  demanded  the  declaration  of  the  chairman 
that  the  resolution  has  been  carried  is  conclusive,  unless 
it  shows  on  its  face  that  it  has  not  been  carried  by  the 
statutory  majority  :  Caratal  Mines,  1902,  2  Ch.  498. 

7.  In   computing  a   majority,   when   a   poll   is   demanded, 

reference  must  be  had  to  the  number  of  votes  to  which 
a  member  is  entitled  by  the  regulations. 
A  copy  of  any  special  resolution  must  be  forwarded  to  the 
Registrar  and  recorded  by  him,  but  though  the  omission  to 
forward  may  render  the  company  and  its  officers  liable  to  a 
penalty  (Sec.  93  of  1903)  the  validity  of  the  resolution  is  not 
thereby  affected :   Wright  v.  Horton,  12  A.C.  371. 

Extraordinary  Resolution, 
Extraordinary  An  extraordinary  resolution  is  one  passed  in  such  a  manner 

how^canied  ^®  would,  if  it  had  been  confirmed  by  a  subsequent  meeting, 
have  constituted  a  special  resolution,  that  is  to  say  the  same 
notice  must  be  given  as  for  the  first  meeting  at  which  a  special 
resolution  is  to  be  proposed  (and  see  infra),  and  the  meeting 
must  be  duly  constituted  and  the  resolution  passed  by  a 
majority  amounting  to  at  least  three-fourths  of  those  present  ; 
see  Sec.  92  of  1903. 

Where  it  is  intended  to  pass  an  extraordinary  resolution, 
the  notice  must  be  such  as  to  give  shareholders  to  understand 
that  the  proposed  resolution  will  be  an  extraordinary  resolution  : 
Bridport  Old  Brewery  Co,,  2  Ch.  191. 

Resolutions  Generally, 

It  seems  that  the  chairman  may  put  and  take  a  vote  on  a 
motion  or  amendment  even  if  not  seconded  :  Horbury  Bridge  &c. 
Co.,  11  CD.  109,  at  p.  117. 

Meetings  of  Direotore. 

How  Constituted, 

Howconvened  The  mode  of  convening  meetings  of  the  board  is,  subject 

to  the  regulations,  a  matter  for  the  Directors  themselves;   see 
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Art.   89  of  Table  A.      Where  by  the  deed  of  settlement  of  a  Part  III. 
company  it  was  agreed  that  the  directors  should  without  notice  _„?___ 
or  summons  meet  on  such  a  day  and  hour  as  they  should  from 
time  to  time  agree,  a  meeting  held  at  a  time  not  previously  fixed 
or  agreed  to  was  held  not  duly  convened :  Moore  v.  Hammond,  6 
B.  &  C.  456. 

As  a  matter  of  law  there  is  a  great  difference  between  a  Notice  of 
meeting  of  the  directors  of  a  joint  stock  company  and  a  meeting  necesaary!" 
of  the  shareholders  ;  La  Compagnie  de  Mayville  v.  Whitley,  1896, 
1  Ch.  788,  per  Kay,  J,,  p.  805.  In  that  case  it  was  decided  by 
the  Court  of  Appeal  that  a  meeting  of  directors  is  not  invalid 
merely  by  reason  of  the  fact  that  the  notice  convening  it  did 
not  state  the  business.  Lindley,  L.J.,  approved  the  decision 
in  Homer  District  etc.,  39  CD.  546.  In  that  case  North,  J., 
*«jiid  (p.  550):— 

**No  doubt  a  bare  quorum  is  capable  to  act  and  bind  the  company  Notice  to  all 
at   a  meeting  duly  convened,   with   proper   notice  given   to   the    other  directors 
directors,  at  which  therefore  all  the  other  directors  may  if  they  please  necessary, 
be  present." 

See  also  Portuguese  Consolidated  &c,,  42  C,D.  160,  where  it 
was  held  that  notice  to  all  the  directors  was  necessary  to  entitle 
a  quorum  to  act.  But  a  director  abroad  need  not  be  summoned : 
Halifax  Ac.  v.  Francklyn,  62  L.T.  563. 

If  a  director  receives  notice  which  he  considers  to  be 
unreasonably  short,  he  should  at  once  complain  and  not  lie 
by,  otherwise  the  proceedings  at  the  board  meeting  may  be 
unexceptionable:  Browne  v.  La  Trinidad,  37  CD.  1. 

Where  by  the  Articles  a  minimum  number  of  directors  is  Where  direc- 
fixed  imperatively,  a  board  cannot,  it  seems,  be  constituted  while  ^^^^b^  ^^ 
the  number  of  directors  holding  office  is  below  the  minimum,  minimum, 
unless   the   Articles   confer   a   power   on   the   "directors"  who 
<lo    not   constitute    a    board    to   fill  up   the   casual   vacancies: 
Scottish   Petroleum   Co.,  23   CD.  413  ;   Alvia   Spinning    Co.,  16 
CD.  681 ;  Faure  Electric  cfrc.  v.  Phillipart,  58  L.T.  525  ;    York 
Tramways  Co.  v.  Willoios,  8  Q.B.D.  685  ;  Newhaven  Local  Board 
V.   Newhaven    School    Board,    30   CD.    350 ;    and    see    London 
Ac.   Land    Co.,   31    CD.   223.      A    power    in    the    directors    to 
fill  up  casual  vacancies  may  co-exist  with  the  general  powers 
of    the   shareholders   to   do   so  :    Munster   v.    Cammell    Co.,   21 
CD,  183. 
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Quorum, 

Where  the  Articles  do  not  prescribe  the  number  required  to 
constitute  a  quorum,  the  number  who  usually  act  in  conducting 
the  business  of  the  company  will  constitute  a  quorum  :  Lysier^a 
case,  4  Eq.  233. 

Acts  done  at  a  meeting  at  which  a  quorum  was  not  present 
may  be  confirmed  at  a  subsequent  meeting  properly  constituted  : 
Austin's  case,  24  L.T.  932;  Bosanquet's  case,  45  CD.  16. 

Meetiii|(  of  Sabsoribers  of  the  MemoFandnm. 

Table  A  contains  no  special  provision  as  to  summoning 
meetings  of  subscribers  of  the  Memorandum  of  Association,  and 
only  reasonable  notice  is  necessary.  It  seems  that  any  sub- 
scriber may  convene  a  meeting.  If  a  meeting  is  regularly 
convened  an  appointment  of  directors  by  a  majority  of  those 
present  is  good  if  those  present  constitute  a  majority  of  the 
subscribers :  London  iScc.  Land  Co,,  31  CD.  223 ;  John  Morley 
Building  Co,  v.  Barras,  1891,  2  Ch.  386. 

An  appointment  of  first  directors  in  writing,  by  all  the 
subscribers  wittout  meeting,  is  good :  Greai  Northern  Salt  &c.y 
44  CD.  472;  see  p.  198  infra,  Appointment  of  First  Directors 
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CHAPTER  II. 


DlrtM^tors. 

Appointmont. 

Mode  of  BiZOFoiae  of  Powers. 

Termination  of  Tenure  of  Oflloe. 

Qualification. 

BfTeot  of  Want  of  Qualification. 

Remuneration. 

Powers,  Authority,  and  Duties. 


A  COMPANY  is  a  legal  entity  apart  altogether  from  the  personality  P*rt  III. 
of  its  individual  members.     It  can  act  and  bind  itself  only —        Chap.  2. 

(a)  By  a  resolution   of   the  majority  of   its  members  in  „ 
general  meeting  regularly  convened.  panymayaot. 

(b)  By  its  agents,  usually  called  directors. 

(c)  It  may  also  bind  itself  by  the  unanimotbs  assent  of  its 
individual  members  evidenced  otherwise  than  by  reso- 
lution of  its  members  in  general  meeting:  Baroness 
Wenlock  v.  River  Dee,  36  CD.  674,  per  Cotton,  L.J., 
pp.  681  and  682,  n.;  Phosphate  of  Lime  Co.  v.  Green, 
L.R.  7  C.P.  43.  But  see  chapter  on  Meetings,  p.  183 
supra. 

The  power  and  authority  of  directors  to  bind  the  company 
depend  on  the  provisions  of  the  regulations  ;  see  Arts.  74  to  104 
of  Table  A. 

But  the  directors  cannot,  even  with  the  consent  of  all  the 
shareholders,  bind  the  company  in  any  matter  outside  the  scope 
of  the  Memorandum :  Ashhury  &c.  Co.  v.  Riche,  L.R,  7  H.L.  653. 
And  in  some  cases  they  may,  if  they  exceed  their  authority,  Direoton 
render  themselves  personally  liable  to  those  with  whom  they  authority 
deal,   their    position    being    that    of    agents   warranting   their  liable- 
authority  :    Collen  v.  Wright,  8  E.  &  B.  647. 

The  Articles   usually  provide  that  the  directors  may  act  Powers 
for  the  company  in  all  matters  not  expressly  reserved  for  the  ^  d^mstors*" 
shareholders  in   general   meeting,   by    the    regulations    or    by 
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statute  ;  see  Art.  99  of  Table  A.  If  the  regulations  so  provide^ 
the  business  of  a  company  may  be  managed  by  one  director. 

The  legal  relation  between  a  company  and  its  directors  is 
that  of  principal  and  agent:  Ferguson  v.  Wihon,  2  Ch.  77. 

As  the  funds  of  the  company  are  by  statute  made  applicable 
only  to  specific  purposes,  directors  are  liable  for  the  disposal  of 
such  funds  as  if  they  were  trustees. 

"When  they  get  assets  of  the  company  under  their  control  or  into 
their  hands  and  deal  with  them  in  a  way  which  is  beyond  the  powers 
of  the  company,  they  are  liable  for  a  breach  of  trust'*:  Lands  Allotment 
Co.,  1894,  1  Ch.  616,  per  Kay,  L.J. ;  and  see  Ferguson  v.  Wilson,  ut  sup; 
and  Faure  Electric  Co.,  40  CD.  141. 


Appointment 
by  signatories 
of  Memoran- 
dum. 


Appointmont  of  IHreotora. 

The  appointment  of  directors  depends  on  regulations,  and 
the  Court  will  decide  as  to  the  validity  of  a  director's  election 
and,  in  circumstances,  will  enforce  his  right  to  act  as  against  the 
other  directors  :  Fryer  v.  Aynsley,  N.Z.  5  S.C.  380,  but  not  as 
against  the  shareholders  :  Bainbridge  v.  Smith,  41  CD.  462  ; 
and  see  Harhen  v.  Phillips,  23  CD.  14  ;  and  Imperial  Hydro- 
pathir  <frc.  Co.  v.  Hampson,  23  CD.  1. 

First   Directors. 

If  the  first  directors  are  not  named  in  the  regulations,  it  is 
often  provided  that  the  signatories  of  the  Memorandum  shall 
determine  the  number  of  directors  and  appoint  the  first  direc- 
tors (see  Art.  62  of  Table  A  of  1882),  and  that,  until  such 
appointment,  the  subscribers  of  the  Memorandum  shall  be  the 
directors  ;  see  Art.  53  of  Table  A  of  1882.  But  see  now  Arts.  74 
and  76  of  Table  A,  and  Sec.  69  of  1903. 

Under  an  Article  corresponding  to  Art.  53  of  Table  A  of 
1882,  a  majority  of  the  subscribers  must  concur  to  make  a  valid 
appointment  at  a  meeting  duly  convened:  Howheach  Coal  Co, 
V.  Teague,  6  H.  &  N.  151  ;  and  it  seems  that  the  notice  con- 
vening the  meeting  ought  to  state  the  business  :  London  and 
Southern  Co.,  31  CD.  223  ;  or,  if  they  all  sign  the  appointment, 
they  may  act  without  meeting  :  Great  Northern  Salt  Co,,  44  CD. 
472. 

To  convene  a  meeting  of  the  subscribers  a  reasonable  notice 
is  sufficient.  In  John  Morley  &c.  Co.  v.  Barras,  1891,  2  Ch.  386, 
two  days'  notice  was  held  reasonable  ;  see  p.  196  supra. 
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If  the  first  directors  are  naraed  in   the  Articles,  then,  if  Fart  III. 

the  company  is  one  which  issues  an  invitation  to  the  public  to  ^^^P-  ^* 

subscribe  for  its  shares,  and  is  registered  after  8th  November, 
1901  (Sec.  70  (3)  of  1903  corresponding  to  Sec.  6  (3)  of  1901),  the  g'^^tl^JJ^g"* 
provisions  of  Sec.  70  (3)  of  the  Act  of  1903  must  be  complied 
with.  The  regulations  usually  provide  that  the  first  directors 
shall  vacate  office  at  the  first  ordinary  (now  the  "statutory") 
meeting  after  registration  (Art.  75  of  Table  A),  and  for  rotation 
of  directors  thereafter  (Arts.  81  to  88  of  Table  A).  Where  the  Where  mini- 
regulations  provide,  as  in  Art.  66  of  Table  A  of  1882,  that  ^r^^riS^' 
directors  may  continue  to  act  notwithstanding  anj'  vacancy  in 
their  body,  it  is  competent  for  even  fewer  than  the  prescribed 
minimum  (where  the  regulations  provide  for  a  minimum 
number  of  directors)  to  validly  transact  the  company^s  busi- 
ness: Scottish  Petroleum  Co..  23  CD.  413;  Bank  of  Syria,  1900, 
2  Ch.  272 ;  though  in  the  absence  of  a  regulation  as  in  Art. 
56  of  1882,  if  the  number  of  directors  falls  below  the  minimum 
(where  prescribed)  they  cannot  act:  Alma  Spinning  Co.,  16  CD. 
681.  But  see  now  Art.  80  of  Table  A,  and  p.  195  supra,  and 
cases  there  cited. 

The  Mode  of  Bxercsiae  of  Powers  by  the  Direotors. 

Unless  the  Articles  provide   that   a   resolution   signed   by   Directors 
directors  without  a  meeting  shall  be  effective,  there  must  be  a   ^""^  «f^*  ^y 
proj)erly  convened  meeting  to  which  all  the  directors  holding 
oflSce  must  be  summoned :  Homer  District  dr.  Co.,  39  CD.  546  ; 
at  which  a  quorum  as  provided   by  the  regulations  must  be 
present ;   see  cases  cited,  p.  195  supra.     The  notice  summoning  Notice  of 
a  meeting  of  directors  need  not  specify  the  business  unless  the  "meeting. 
regulations  so  provide:    Im  Compagnie  de  Mayville  v.   Whitley, 
1896,  1  Gh.  788.     It  is  not  sufficient  that  a  quorum  be  present  Quorum  when 
unless  directors  to  the  minimum  number  (if   any)  required  to  sufficient. 
form  a  properly  constituted  board  hold  office:    Faure  Electric 
Co.  v.  Phillipart,  58  L.T.  525. 

The  regulations  usually  provide  for  fixing  a  quorum,  but,  in   Quorum  how 
the  absence  of  such  an  Article,  the  practice  of  the  directors  as   *^®^^'"®<^- 
to  the  number  who  usually  conduct  business  may  have  the  effect 
of  a  regulation :  Lyster^s  case,  4  Eq.  233. 

The  directors  may,  if  and  so  far  as  the  regulations  provide,   Delegation, 
delegate  any  of  their  powers  to  a  committee.     A  delegation  to 
one  director  is  good  :  Taurine  Co.,  25  CD.  118. 
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Mode  of  Btxeroiae  of  Powers  by  Direotors. 

Part  III.  All  the  members  of  a  committee  to  whom  powers  are  dele- 

Chap.  2.  gated  must  concur  in  any  act  done  by  such  committee  unless 
the  directors  have  fixed  a  quorum  of  the  committee  or  the 
Articles  provide  otherwise :  Liverpool  Household  Stores  Associa- 
tion, 59  LJ.  Ch.  at  p.  624. 

Termination  of  Tenure  of  Office. 

A  director's  tenure  of  office  may  be  terminated — 

(a)  By  resignation,  and  apparently  a  director  may  resign 

whether  or  not  the  Articles  expressly  provide  for  his 
resignation,  but  the  directors  have  no  power  in  the 
absence  of  a  special  power  in  the  regulations  to  accept 
the  resignation  of  a  member  of  the  board  :  Municipal 
<fcc.  Co.  V.  Pollington,  59  L.J.  Ch.  734. 

(b)  By  parting  with  his  qualification  shares  where  qualifi- 

cation is  essential :  Gilberts  case,  5  Ch.  at  p.  565 ; 
or  by  failing  to  acquire  his  qualification  shares  under 
Sec.  71  (2)  of  the  Act  of  1903. 

(c)  By  becoming  disqualified  in  accordance  with  the 
Articles  or  the  statutes  ;  see  Sec.  72  (3)  of  1903,  by 
which  a  director  who  fails  to  pay  a  call  for  two 
months  after  due  date  ipso  facto  ceases  to  be  a  director. 

(d)  By  acceptance  of   an   office  incompatible  with  that  of 

director  :  Milward  v.  Thatcher,  2  T.R.  81  ;  Iron  Ship 
dr.  Co.  V.  Blunt,  3  C.P.  484. 

(e)  By  removal  from  office  where  the  regulations  so  pro- 

vide :  Imperial  Hydropathic  Co.  v.  Hampson,  23  CD.  1  ; 

Browne  v.  La  Trinidad,  37  CD.  1. 

When  Court  But  the  Court  will  not  compel  an  unwilling  director  to  act, 

as todi^^ctors'   ^^^  ^^^^  ^^  compel  a  Company  to  employ  a  director  where  by  a 

right  to  act.      resolution  of  a  general  meeting  the  members  refuse  to  employ 

him  :   Harhen  v.  Phillips,  23  CD.  14  ;  Bainbridge  v.  Smith,  41 

CD.  462. 

But  the  Court  will  interfere  where  one  director  is  excluded 
by  the  others  from  participating  in  the  management  of  the  com- 
pany's business :  Pulbrook  v.  Richmond  Co,,  9  CD.  610 ;  and  will 
enforce  a  director's  right  by  mandamus  :  Fryer  v.  Aynsley,  N.Z. 
5  S.C  380. 

Qualification. 
Not  necessary  Prior  to  the  passing  of  the  Act  of  1901  no  holding  of  shares 

I9(newjep^t*by  ^^'^^  necessary  to  qualify  a  director,  unless  the  regulations  of  the 
regulations.      company  so  provided. 
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Qualifioation  of  Direcstops. 

Section  4  of  the  Act  of  1901,  which  has  not  been  re-enacted,  Part  III. 
provided  that  "  In  the  case  of  every  company  formed  after  the  C^»*P«  ^» 
passing  of  this  Act,  the  Articles  of  Association  shall  contain  a 
provision  that  each    director   of    the    company    shall    hold    a  ^^^^^  i^^l- 
specified  number  of  shares.'' 

Prior  to  the  Act  of  1901,  where  the  Articles  provided  for  a 

share  qualification,  it  was  sufficient  if   a  director  procured  his 

shares  otherwise  than  from  the  company  :  Brown^s  case^  9  Ch. 

102.      But  Sec.  6  of  the  Act  of  1901,  to  which  Sec.  70  of  1903  p.^^^^.^ 

corresponds,  provided  that  any  person  appointed  by  the  Articles  must  now  take 

or  named  in  a  prospectus  must  take  from  the  company  and  pay  ?J*"8  ^™ 

,  ,.  r      J  r  J  .  the  oompany. 

for  his  qualification  shares  (if  any).     This  clause  applies  only 

to  companies  which  issue  an  invitation  to  the  public  to  subscribe 

for  their  shares. 

Section  60  of  1903,  corresponding  to  the  last  paragraph  of  share  war- 
Sec.  63  of  1882,  provides  that  holding  share  warrants  to  bearer  J^'^j^?' 
is  not  a  qualification.  tion. 

A  director  accepting  his  qualification  shares  from  a  pro- 
moter or  vendor,  or,  taking  up  his  qualification  shares  in  the 
ordinary  way  and  receiving  an  indemnity  from  a  promoter  or 
vendor,  commits  a  breach  of  trust,  and  is  liable  to  account  to 
the  company  :  Hay^B  case,  10  Ch.  593  ;  Pearson^s  case,  5  CD. 
336  ;  Carriage  Supply  Association,  27  CD.  322  ;  Archer^s  case, 
1892,  1  Ch.  322. 

SSIfeot  of  Want  of  Qualifloation  or  of  Invalid  Appointmont. 

Section  154  (3)  of  the  Act  of  1903  provides  that  "Until  Acts  bydirec- 
t he  contrary  is  proved  ....  all  appointments  of  directors,  *^^®  ^*  ^**^'^' 
or  liquidators  shall  be  deemed  to  be  valid,  and  all  acts  done  by 
such  directors,  or  liquidators  shall  be  valid,  notwithstanding  any 
defect  afterwards  discovered  in  their  appointments  or  qualifica- 
tions." See  also  Art.  97  of  Table  A  to  the  same  effect,  but 
omitting  the  words  "  until  the  contrary  is  proved";  and  Bank  of 
SyHa,  1900,  2  Ch.  272  ;  Briton  Medical  Go,  v.  Jones,  61  L.T.  384  ; 
Dawson  v.  African  Co,,  1898,  1  Ch.  6  ;  Mahony  v.  East  Holyford 
Co.,  L.R.,  7  H.L.  869:  see  also  Anderson  v.  Dunning,  5  Gaz.  190, 
as  to  the  effect  of  the  omission  of  a  requirement  by  the  Articles 
that  directors  should  be  nominated. 

These  clauses,  however,  afford  no  protection  to  persons 
acting  with  a  knowledge  of  the  invalidity  of  a  director's  appoint- 
ment :  Murray  v.  Bush,  L.R.  6  H.L.  37  ;  Staffordshire  Gas  Co,, 
66  L.T.  413. 
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The  payment  of  directors  is  contemplated  by  Art.  78  of 
Table  A  ;  nevertheless,  unless  the  Articles  so  provide,  directors 
are  not  entitled  to  remuneration  :  Hutton  v.  West  Cork  Railway 
Co,,  23  CD.  654,  672. 

Directors'  fees  are  payable  out  of  the  funds  of  the  company, 
and  not  necessarily  out  of  profits,  unless  the  regulations  so 
provide  :  Harvey  Letvis^s  Case,  26  L.P.  673.  A  director  may  sue 
for  his  remuneration  :  Orton  v.  Cleveland  Co.,  3  H.  &  C.  868  ; 
Nell  v.  Atlanta  Co.,  11  T.L.R.  407.  But  if  he  is  paid  by  the 
year  he  cannot  recover,  on  vacating  office,  for  part  of  a  year  : 
Salton  V.  New  Beeston  Cycle  Co.,  1899,  1  Ch.  775  ;  Central  de 
Kaap  Gold  Mines,  69  L.J.  Ch.  18  ;  Inman  v.  Ackroyd,  82  L.T. 
621.  He  may  also  prove  in  a  winding-up  :  Beckwith^s  case,  1898, 
1  Ch.  324. 

See  also  Sec.  73  of  1903,  as  to  withholding  directors*  fees  for 
absence  without  leave. 
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The  powder  and  authority  of  directors  to  bind  the  company 
depend  on  the  provisions  of  the  regulations. 

But  the  directors  cannot,  even  with  the  assent  of  all  the 
shareholders,  bind  the  company  in  any  matter  outside  the  scope 
of  the  Memorandum:  Ashhury  iScc,  Co.  v.  Riche,  L.R.  7  H.L.  653. 

And  in  some  cases  they  may,  if  they  exceed  their  authority, 
render  themselves  personally  liable  to  those  w^ith  whom  they 
deal — their  position  being  that  of  agents  warranting  their 
authority:  Collen  v.  Wright,  8  E.  &  B.  647;  Weeks  v.  Propert, 
L.R.,  8  C.P.  427  ;  Chajyleo  v.  Brnnstoick  Est.,  6  Q.B.D.  696, 
715;  Firbank^s  Executors  v.  Humphreys,  18  Q.B.D.  54. 

The  regulations  usually  contain  a  provision  corresponding 
to  Art.  99  of  Table  A,  conferring  on  the  directors  all  the  powers 
of  the  company  other  than  the  powers  required  by  the  Com- 
panies Act  or  by  the  Articles  to  be  exercised  by  the  company 
in  general  meeting.  In  The  Patent  File  Co.,  6  Ch.  83,  where 
the  Articles  contained  a  similar  provision,  and  contained  no 
clause  prohibiting  the  directors  from  mortgaging,  they  were  held 
to  be  empowered  to  make  a  mortgage  by  deposit.  In  the  Anglo- 
Danubian  Co.,  20  Eq.  339,  they  were  held  entitled  to  issue 
debentures  at  a  discount.  See  also  Australian  &c.  Co.  v. 
Mounsey,  4  K.  &  J.  733;  Pyle  Works  (No.  2),  1891,  1  Ch.  173. 
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Directors,  as  agents,  are  by  law  entitled  to  indemnity  in  Part  III. 
res|)eot   of    all    liabilities   properly   incurred    by   them    in   the  ^hap.  2. 
management  of   the  company's  business,  even  where   there  is 
no  express  provision  for  indemnity  in  the  Articles.     For  cases  Pif^^^^®"" 
where  directors  were  held  liable  for  payment  of,  and  entitled  indemnity, 
to  contribution  inter  se  on  refunding  to  the  company  moneys 
lost   through    unauthorised   payments,  see   Ashhvrst   v.  Mason, 
20   Eq.  225;    Englefield   Colliery  Co.,  8    CD.  888;    Ramskill  v. 
Edwards,  31   CD.  100. 

It  would  be  almost  impossible  to  make  an  exhaustive  How  directors* 
enumeration  of  the  duties  of  directors  not  expressly  imposed  "*^®s*"^- 
by  the  Companies  Act,  but  it  may  be  said  shortly,  that  these 
duties  arise  mainly  from  the  legal  relation  between  the  com- 
pany and  the  directors,  viz.:  that  of  principal  and  agent,  and 
from  the  fiduciary  relation  which  the  control  of  the  company's 
funds  by  the  directors  creates. 

The  powers  conferred  upon  directors  of  making  calls,  for- 
feiting shares,  &c.,  are  fiduciary  powers,  and  must  be  exercised 
for  the  benefit  of  the  company,  and  not  otherwise. 

The  following  are  the  principal  matters  which  have  been 
the  subject  of  legal  decision  : — 

1*  Directors  are  bound  to  use  all  the  ordinary  prudence  that  what  care 
can  properly  and  legitimately  be  expected  from  any  person  in  u^^^^!^*^^^ 
the  conduct  of  the  affairs  of  the  world — viz.,  the  same  amount  exercise, 
of  prudence  as,  in  the  same  circumstances,  he   would  exercise 
in  his  own  behalf :  Overend,  Gurney  tt  Co.  v.  Gihb,  L.R.  5.  H.L. 
480,  per  Lord  Hatherley. 

**  Aa  directors,  I  am  not  aware  that  there  is  any  difference  between 
tlieir  legal  and  their  equitable  duties.  If  directors  act  within  their  powers, 
if  they  act  with  such  care  as  is  reasonably  to  be  expected  from  them, 
having  regard  to  their  knowledge  and  experience,  and  if  they  act  honestly 
for  the  benefit  of  the  company  they  represent,  they  discharge  both  their 

wjuitable  as  well  as  their  legal  duty  to  the  company The 

amount  of  care  to  be  taken  is  difficult  to  define;  but  it  is  plain  that 
directors  are  not  liable  for  all  the  mistakes  they  may  make,  although 
if  they  had  taken  more  care  they  might  have  avoided  them;  see  Overendy 
Gurney  A  Co.  v.  Gihh.  Their  negligence  must  be  not  the  omission  to  take 
all  possible  care ;  it  must  be  much  more  blameable  than  that ;  it  must  be 
in  a  business  sense  culpable  or  gross.  I  do  not  know  how  l)etter  to 
describe  it":  Lagunas  Nitrate  Co.  v.  Logunan  Synd.,  1899,  2  Ch.  392,  i)er 
Undley,  M.R.,  at  p.  435. 

Thus,  directors  will  not  be  chargeable  with  misfeasance 
because,  in  the  exercise  of  their  discretion,  they  allow  calls  to 
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remain  unpaid,  and  the  onus  of  proving  negligence  rests  on 
those  who  allege  it :  Liverpool  Household  Stores,  59  L.J.  Ch.  616 ; 
nor  if  they  do  not  sue  for  a  debt :  Forest  of  Dean  <tc,  Co.,  10 
CD.  450. 

A  director  of  a  company  acting  honestly  himself  will  not  be 
held  liable  for  negligence  in  trusting  the  officers  of  the  company 
under  him  not  to  conceal  from  him  what  they  ought  to  report 
to  him.  A  director  who  joined  in  reports  which  stated  falsely 
that  proper  provision  had  been  made  for  bad  and  doubtful  debts 
was  held  not  liable,  he  believing  the  statement  to  be  true  and 
having  taken  reasonable  care  to  ascertain  the  truth  :  Dovey  v. 
Cory,  1901,  A.C.  477. 

In  that  case  Lord  Davey  said  (at  p.  489) :  "  Before  proceeding  to 
discuss  the  evidence  upon  which  it  is  sought  to  fix  the  respondent  with 
responsibility,  I  will  say  a  few  words  with  regard  to  the  law  upon  the 
subject  with  a  view  to  ascertaining  exactly  what  it  is  the  appellant  must 
establish.     My  Lords,  I  need  only  refer  to  three  cases  which  seem  to 

4  Ch  476  "^®  ^^  contain  the  whole  law  upon  the  subject.     In  Stringer's  ccute  the 

business  of  the  company  in  question  was  of  an  extremely  specula- 
tive and  hazardous  character,  and  the  directors  had  paid  a  dividend  on 
their  estimated  value  of  assets,  which  were  afterwards  totally  lost.  It  was 
held  that  the  estimate  having  been  made  bona  fide,  and  without  any  inten- 
tion to  defraud  anybody,  a  director  could  not  be  made  liable  when  the  com- 

6  Ch.  104.  pany  was  wound-up  to  replace  the  money.  In  Ranee* s  case  Lord  Romilly 
laid  down  the  principle  which  he  thought  governed  cases  of  this  description 
thus :  *  When  an  improper  payment  has  been  made,  if  it  be  a  mere  error 
in  judgment,  it  cannot  be  recovered  ;  if  it  be  a  fraudulent  payment,  then 
it  can.'  The  learned  Judge  explained  what  he  meant  by  a  fraudulent 
payment :  *  I  mean  one  where  the  person  who  makes  it,  or  is  concerned 
in  making  it,  is  at  the  time  aware  of  the  impropriety  of  making  it,  but 
does  so  in  order  to  obtain  a  benefit  for  himself;  and  he  adds:  *The 
director  may  be  ignorant  of  this  fact,  but  if  his  ignorance  arises  from  his 
wilfully  shutting  his  eyes  to  the  facts  which  are  before  him  he  is  equally 
guilty.'  I  think  that  this  statement  of  the  law  is  very  nearly,  but  not 
quite,  accurate.  In  my  opinion  it  is  not  necessary  that  the  motive  of  the 
improper  payment  should  be  to  obtain  a  benefit  for  the  director  himself. 
I  also  understand  Lord  Romilly  to  include  in  the  expression  'wilfully 
shutting  his  eyes'  culpable  negligence  or  reckless  indifference  by  the 
director  in  the  performance  of  bis  duties.  Lord  Romilly  decided  that 
case  in  favour  of  the  director.  The  Court  of  Appeal  took  a  different  view 
of  the  facts  from  that  taken  by  Lord  Romilly,  and  held  that  the  directors, 
in  the  preparation  of  the  so-called  balance  sheet,  had  not  followed  the 
directions  in  their  Articles  of  Association,  and  the  balance  sheet  did  not, 
in  fact,  purport  to  show^  a  profit  out  of  which  a  dividend  could  be  paid. 
In  such  a  case  there  can  be  no  doubt  of  the  liability  of  the  director  who 

36  CD.  787  took  part  in  the  payment  of  the  dividend.  The  case  of  Leeds  Estate  Co. 
V.  SJiepherd,  before  Stirling,  J.,  was  a  case  of  the  same  description.    The 
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directors  had  not  followed  the  directions  contained  in  the  Article  of  Asso-  Part  III, 
ciation.  The  learned  Judge,  in  the  course  of  his  judgment  states  the  law  Chap.  2. 
thus :  *  It  seems  to  me  that  the  views  expressed  by  the  learned  Judges 
who  decided  Ranee's  cane  are  consistent  with  the  proposition  that  directors 
who  are  proved  to  have,  in  fact,  paid  a  dividend  out  of  capital  fail  to 
excuse  themselves  if  they  have  not  taken  reasonable  care  to  secure  the 
preparation  of  estimates  and  statements  of  account,  such  as  it  was  their 
duty  to  prepare  and  submit  to  the  shareholders,  and  have  declared  the 
dividends  complained  of  without  having  exercised  thereon  their  judgment 
as  mercantile' men  on  the  estimates  and  statements  submitted  to  them.' 
My  Lords,  I  agree  in  this  statement  of  the  law,  and  I  do  not  think  it 
inconsistent  with  that  of  Lord  Romilly  properly  understood  and  subject 
to  the  observation  which  I  have  already  made  upon  it.  It  is  by  this 
standard  that  the  conduct  of  the  respondent  must  be  judged  in  this  case." 

See  also  Lucas  v.  Lord  Fitzgerald,  L.J.,  December  26th,  1903. 

A  director  who  signs  cheques  for  the  company  is  bound  to 
inform  himself  of  the  purposes  for  which  the  cheques  are  being 
given.  If  he  trusts  to  his  co-directors,  he  does  so  at  his  own 
risk:  Joint  Stock  Discount  Co.  v.  Brown,  8  Eq.  381. 

It  is  not  necessary  for  a  director  to  attend  every  meeting,  or 
to  take  part  in  every  transaction  which  is  considered  at  a  board 
meeting:  Forest  of  Dean  Co.,  10  CD.  450.  But  directors  absent 
for  three  months  without  leave  cannot  receive  remuneration 
(Sec.  73  of  1903). 

**  I  agree  with  what  has  been  said  as  to  Mr.  Marzetti  being  liable, 
and  as  to  the  difference  between  the  positions  of  directors  and  trustees, 
though  directors  are  often  considered  as  trustees.  Trustees  are  liable, 
whatever  trouble  they  take,  if  the  fund  in  their  care  goes  not  according 
to  the  trust.  Opinions  of  Counsel,  bona  fides,  or  care  do  not  protect  them. 
Now  directors  are  confidential  agents,  with  the  liabilities  of  trustees,  but 
they  have  a  large  discretion,  and  if  they  act  bona  fide  they  are  relieved, 
and  are  not  liable  for  want  of  judgment  or  error  if  they  make  a  payment 
which  is  in  fact  not  for  the  purposes  of  the  company.  In  this  case  we 
exonerate  Mr.  Marzetti  from  knowledge,  but  I  agree  that  he  must  be  held 
liable"  :  Marzetti* s  case^  28  W.R.  541,  per  Cotton,  L.J. ;  Culleme  v.  London 
dec.  Society,  25  Q.B.D.  485.  See  also  Denham  tt  Co.,  25  CD.  752;  Marquis 
of  Bute's  case,  1892,  2  Ch.  100;  Faure  Accumulator  Co.,  40  CD.  141 ;  Shef- 
field V.  Aizlewood,  44  CD.  412;  London  Financial  Association  v.  Kelk,  26 
CD.  107 ;   Grimtcade  v.  Mutual  Society,  52  L.T.  409. 

2.  A  director  is  not  permitted  to  take  any  secret  benefit  Director  liable 
from  his  position,  whether  in  the  shape  of  commission,  quali- 
fication shares,  or  gift  of  shares  by  vendors,  and  if  he  does  he  is 
liable  to  account  therefor  to  the  company:  Eden  v.  Ridsdales  and 
Co.,  23  Q.B.D.  368 ;  Boston  &c.  Co.  v.  Ansell,  39  CD.  339 ;  Parker 
v.  T^tois,  8  Ch.  1035  ;  Mayor  of  Salford  v.  Lever,  1891,  1  Q.B. 
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168  ;  Whaley  Bridge  Co.  v.  Green,  5  Q.B.D.  109  ;  Postage  Stamp 
&c.  Co.,  1892,  3  Ch.  566 ;  EnglefieU  Co.,  8  CD.  388 ;  CarHage  Co- 
operative As8ociatio7i,  27  CD.  322 ;  Archerh  case,  1892,  1  Ch.  322. 

3.  Unless  the  regulations  make  express  provisions  for  a 
director  entering  into  contracts  with  the  company,  his  power  to 
do  so  is  limited  to  taking  up  shares  and  debentures  :  CampbeWs 
case,  4  CD.  470  ;  London  and  Colonial  Finance  Corporation,  77 
L.T.  146;  and  any  contract  so  entered  into  will  be  set  aside  with- 
out reference  to  its  advantage  or  otherwise  to  the  company  : 
Aberdeen  &c.  Co.  v.  Blakie,  1  Macq.  461  ;  Parker  v.  McKenna, 
10  Ch.  96,  118;  and  a  director  cannot  contract  with  the  com- 
pany through  a  third  person  :  Cape  Breton  Co.,  29  CD.  795  ; 
Chesterfield  and  Boyfhorpe  Colliery  Co.  v.  Black,  26  W.R.  207. 

But  the  shareholders  may  waive  their  rights  and  by 
ordinary  resolution  confirm  a  contract  in  which  directors  are 
interested  :  Grant  v.  The  United  Switchback  Co.,  40  CD.  135  ; 
Kaye  v.  Croydon  Tramway  Co.y  1898,  1  Ch.  358;  Burland  v. 
Earle,  1902,  A.C  83. 

Where  the  Articles  contain  a  clause  enabling  directors  to 
contract  with  the  company,  provision  should  be  made  for  full 
disclosure  (see  per  LK>rd  Herschell  in  Bentinck  v.  Fenn,  12  A.C. 
652)  to  the  other  directors  who  alone  should  vote  on  the  matter  ; 
see  also  Imperial  Association  v.  Coleman,  L.R.  6  H.L.  190 ; 
Southall  V.  British  Mntnal  &c.,  6  Ch.  614  ;  Costa  Rica  v.  For- 
wood,  1900,  1  Ch.  756. 

Where  the  Articles  of  Association  purport  to  give  directors 
very  wide  powers  to  enter  into  contracts  with  themselves  on 
behalf  of  the  company  "  having  regard  to  the  interests  of  the 
company,"  directors  who  seek  to  maintain  a  contract  with  them- 
selves made  under  such  a  power  must  bring  evidence  that  in 
making  it  they  had  regard  to  the  interest  of  the  company  : 
Alexander's  Timber  Co.,  70  L.J.  Ch.  767. 

4.  Misfeasance,  and  breach  of  trust : — 
(a)  A  person  must  not  act  as  a  director  if  he  is  not  duly 

appointed  or  becomes  disqualified,  for,  although  his 
action  may  be  valid  by  reason  of  Sec.  154  of  the  Act 
of  1903  and  Art.  97  of  Table  A,  he  may  be  liable  to 
an  action  at  the  suit  of  the  company  in  case  it  has 
suffered  loss :  Coventry's  case,  14  CD.  660  ;  and  he  is 
liable  to  the  penalties  imposed  by  Sec.  71  (3j  of  the 
Act  of  1903. 


COMPANY'S  BUSINESS.  207 

Powers,  Authorities,  and  Duties  of  Direcstors. 

(b)  Directors  committing  a  breach  of  the  company's  regu-  Part  III. 

lations  resulting  in  loss  to  the  company  are  liable  for  Chap.  2. 
misfeasance  :   Rance^s  case,  6   Ch.  104  ;  see   per   Lord 
Davey,  1901,  A.C.  477,  at  pp.  489  and  490. 

(c)  As  to  directors   not  making  calls   on   themselves,   see 

Alexander  v.  Automatic  Telephone  Co.,  1900,  2  Ch.  56. 

(d)  Directors  were  ordered  ,to  repay  a  dividend  improperly 

paid  out  of  capital  :  FlitcrofVs  case,  21  CD.  519  ; 
Sharpe,  1892,  1  Ch.  154  ;  Alexandra  Palace  Co.,  21  CD. 
149.  See  also  Tjucas  v.  Lord  Fitzgerald,  L.J.,  December 
26th,  1903. 

(e)  Directors  are  liable  to  refund  remuneration  paid  to 
themselves  without  sanction  of  the  company's  Articles 
or  of  a  general  meeting  of  shareholders :  Newman  & 
Co.,  1895,  1  Ch.  674. 

(f)  Directors  were  ordered  to  repay  money,  paid  actually 

for  rigging  the  market,  but  nominally  as  preliminary 
expenses  :  MarzettVs  case,  28  W.R.  541. 
(jr)  Directors  were  held  liable  for  moneys  expended  by 
them  otherwise  than  in  the  ordinary  course  of  business 
pending  a  winding-up  petition  :  Neath  Harbour  Works, 
35  W.R.  827. 

Statutory  Duties  of  Directors. 
The  following  are  the  principal  statutory  duties  of  direc-  Duties  im- 
tors  :—  statute. 

1.  To  cause  to  be  kept  in  one  or  more  books  a  register  of 

its  members  containing  the  particulars  required  by  Sec.  100  of 

1903. 

Penalty — For  knowing  and  wilful  contravention  of  this  provision,  £5  per  day 
doring  default  (Sec.  100  of  1903). 

2.  To  prepare  and  forward  to  the  Registrar  the  annual  list 
of  members,  directors,  or  managers,  and  summary  of  the  com- 
pany's position  as  to  capital  and  mortgages  (Sec.  101  of  1903). 

Penalty—For  knowing  and  wilful  dfefault,  £6  per  day  (Sec.  101  of  1903). 
8.  To  permit  inspection  of  the  list  of  members. 
Penalty — £5  for  each  refusal,   and  £2  per  day    while    refusal    continues 
(Sec.  104  of  1903). 

4.  To  embody  every  minute  of  reduction  of  capital  when 
registered  in  every  copy  of  the  Memorandum  thereafter  issued. 

Penalty— For  knowingly  and  wilfully  permitting  default,  £1  for  each  copy 
(Sec.  49  of  1903,  and  see  Sec.  50). 
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Pact  IIL  6.  To  have  a  registered  office. 

Chap.  2.  Penalty— £5  per  day  dnring  default,  payable  by  company  (Sec.  124  of  1903). 

Datiee  im-  *'   '^^  paint  or  affix,  and  keep  painted  or  affixed,  the  com- 

posed by  pany's   name  outside  every  place  of  business  of  the  corapanv 

(Sec.  126  of  1903). 

Penalty — £5  for  defaalt,  and  £5  for  every  day  while  default  continues  (Sec. 

127  of  1903). 

7.  To  have  the  company's  name  engraven  on  its  seal,  and 

mentioned  in  all  notices,  advertisements,  official   publications, 

bills  of    exchange,    promissory    notes,    endorsements,    cheques, 

orders  for  money  or  goods,  bills  of  parcels,  invoices,  receipts,  and 

letters  of  credit  of  the  company  (Sec.  126  of  1903). 

Penalty — £50  and  personal  liability  of  directors  on  all  docaments  (Sec.  127 
of  1903). 

8.  To  keep  a  register  of  all  mortgages  and  charges  speci- 
fically affecting  the  company's  property. 

Penalty— For  omitting  to  enter  mortgage  or  charge  on  register,  £50 ;  for 
refusing  inspection  to  creditor  or  member,  £5,  and  £2  per  day  while  refusal 
continues  (Sec.  129  of  1903). 

9.  Not  to  carry  on  business  with  fewer  than  seven  mem- 
bers in  the  case  of  public  or  ^wast-private  company,  and  in  the 
case  of  a  private  company  with  fewer  than  two  members,  for 
a  period  of  six  months. 

Penalty — On  every  member  cognisant  of  the  fact,  and  in  the  case  of  a  private 
company,  on  the  member,  liability  for  the  debts  of  the  company  (Sees.  132  and  169 
(2)  of  1903). 

Not  to  carry  on  business,  if  a  private  company,  with  more 
than  twenty-five  members. 

Penalty— £6  per  day  (Sec.  169  (1)  of  1903). 

10.  To  convene  the  statutory  meeting  as  required  by  Sec. 
87  of  1903,  and  to  hold  a  general  meeting  of  the  company  once 
at  least  in  every  year  (Sec.  88  of  1903). 

11.  To  convene  an  extraordinary  general  meeting  of 
shareholders  on  a  requisition  under  Sec.  89  of  1903. 

12.  To  forward  to  the  Registrar,  within  fifteen  days  after 
confirmation,  a  copy  of  every  special  resolution  of  the  company. 

Penalty — £2  for  every  day  default  continues  (Sec.  93  of  1903) . 

13.  To  embody  a  copy  of  every  special  resolution  in  every 
copy  of  the  Articles  issued  after  the  passing  thereof. 

Penalty— £1  for  each  copy  (Sec.  94  of  1903 ». 
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14.   To  cause  minutes  to  be  kept  of   all   resolutions   and  Part  III» 

proceedings  of  general  meetings  of  the  company,  and  of  direc-  Chap.  2, 

tors  and  managers  (Sec,  154  of  1903). 

Duties  im- 
16,   To  give  notice  to  the  Registrar  of  any  consolidation,  posed  by 

division,  or  conversion  into  stock  of  any  shares  of  the  company 

(Sec.  40  of  1903). 

16.  To  give   notice  to  the    Registrar   of    any   increase  in 

capital  beyond  the  registered  capital  within  fifteen  days  of  the 

date    of    the    resolution    by    which    such    increase    has    been 

authorised  (Sec,  43  of  1903). 

Penalty — For  knowingly  and  wilfully  permitting  default,  £6  per  day  while 
default  continues. 

17.  To  obtain  his  qualification  shares  within  two  months 

after  his  appointment  or  such  shorter  time  as  may  be  fixed  by 

the  company's  regulations  (Sec,  71  of  1903). 

Penalty — Vacation  of  office,  and  if  he  continues  to  act  as  director,  £5  for 
every  day  he  so  acts. 

18.  Not  to  receive  payment  of  director's  fees  while  calls  on 

his  shares  are  unpaid  or  if  he  has  l)een  absent  from  meetings  for 

three  months  without  leave  (Sec.  73  of  1903). 

Penalty— £50  for  each  offence  (every  director  a  party  to  such  payment  being 
also  liable),  and  liability  to  refund  any  moneys  so  received  within  three  years. 

19.  To  return  allotment  moneys  to  applicants  where  the 
"  minimum  subscription  "  is  not  received  within  ninety  days 
of  first  issue  of  prospectus. 

Penalty— Personal  liability  to  repay  the  money,  with  interest,  and  liability  to 
compensate  the  company  or  the  allottee  for  damage,  loss  or  costs  (Sees.  95  (4)  and 
96  (2)  of  1903). 

20.  Not  to  commence*  business  or  exercise  borrowing 
powers  until  the  issue  of  a  certificate  that  the  company  is 
entitled  to  commence  business  (See.  99  of  1903). 

Penalty — £50  for  every  day  during  which  breach  continues. 

In  the  case  of  a  quasi-priyate  company,  not  to  commence 
business  until  the  declaration  required  by  Sec.  99  (7)  of  1903  has 
been  filed. 

Penalty— £100  on  every  director. 

21.  To  file  a  return  of  allotments  and  contracts  relating  to 
paid-up  shares  within  a  month  after  allotment  (Sec.  97  of  1903). 

Penalty— £50  for  every  day  during  which  breach  continues. 
14 
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HL  22.   Not  to   paj  commisnon   for  snbecriptions  of  capital 

^ except  under  Sec.  57  of  1903. 

28.  To  «ign  a  copy  of -every  prospectus  i5>«ued  by  the  com- 
im^hy^         panjy  and  file  the  same  (Sec.  74  of  1903). 

24.  To  pay  all  calls  on  sharep  held  by  them  on  or  before 
due  date  fSec.  72  of  1903). 
Penalty- £50. 

26.  To  keep  at  the  registered  office  of  the  company  for 
inspection  of  shareholders  every  deed  of  sale  or  transfer,  or  a 
copy  thereof,  where  land,  property,  or  rights  are  acquired  by  the 
company  otherwise  than  for  cash  (Sec.  123  of  1903). 

I^toMUty  of  a  Compaiiy  for  tlio  Aote  of  Ho  A^onto. 

CoDipaoy's  A  Company  is  liable  for  the  acts  of  its  agents  if  done — 

acta  of  a^^enftii.  (1)  Within  the  scope  of  their  authority  and  within  the  com- 

pany's powers. 
(2)  For  and  on  behalf  of  the  company,  and  not  for  some 

private  purpose  of  the  agent. 
But  there  seems  to  be  a  distinction  as  to  the  extent  of  a 
company's  liability  in  cases  of  fraud  by  its  agent,  and  in  cases 
either  of  contract  or  of  tort  other  than  fraud. 
Fmod  of  agent  Where  the  fraud  of  a  company^s  agent  forms  part  of  or 

in  contract.      JeaJg  to  a  contract  with  it,  the  remedy  of  a  person  affected  by 
the  fraud  seems  to  be  the  same,  whether  the  principal  is  a  com- 
pany or  not. 
In  other  casefl.  Where  the  fraud  of  a  company's  agent,  would  in  the  case  of 

a  principal  other  than  a  corporation,  afford  ground  for  an  action 
for  deceit,  the  company's  liability  seems,  as  the  law  stands  at 
present,  to  be  limited  by  the  extent  to  which  the  company  has 
benefited  by  the  fraud,  and  does  not  extend  to  the  full  measure 
of  damage  which  has  been  suffered  by  the  plaintiff. 

In  Mackay  v.  The  Commercial  Bank  of  New  Brunswicky  5 
P.C.  394,  Sir  M.  E.  Smith,  in  delivering  the  judgment  of  their 
Ijordships,  said  (p.  416)  : — 

*^  It  is  not  neceHsary  to  determine  whether  or  not  the  plaintiffs  could 
have  maintained  their  verdict  if  they  had  proved  only  they  had  sustained 
damage  from  the  fraudulent  representation  of  an  agent  of  the  defendants, 
made  within  the  scope  of  his  authority,  without  proof  of  the  defendants 
having  profited  thereby:  nor  whether  they  could  have  maintained  it  if 
they  had  not  proved  the  representation  of  Sancton  to  be  within  the  scope 
of  his  authority,  but  liad  proved  that  the  defendants  had  accepted  the 
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benefit  of  it,  with  notice  of  the  fraud — propositions  which  have  been  con-  Part  III. 
tended  for  at  their  Lordsliips'  bar.     It  is  enough  in  this  case  to  decide  Chap.  2. 
that  the  plaintiffs  having  established  that  they  have  suffered  damage,  and 
that  the  defendants  com  mensurately  profited  by  the  fraudulent  representa- 
tion of  Sancton  made  within  the  scope  of  his  authority,  are  entitled  to 
maintain  their  verdict." 

The  extent  of  the  benefit  which  a  company  receives  from  the 
fraud  of  its  agent  seems  to  be  the  limit  rather  than  the  test  of 
the  company's  liability,  as  the  law  stands  on  the  present  deci- 
sions ;  see  Brice  on  Ultra  Vires,  3rd  ed.,  pp.  428  and  429 ;  Bar- 
wick  V.  English  Joint  Stock  Bank,  L.R.  2  Ex.  259  ;  British  Mutual 
Bank  v.  Chamwood  &c,  Co,,  18  Q.B.D.  714  ;  Bamett  &c.  Co.  v. 
South  London  ike,  Co.,  18  Q.B.D.  815;  Oeorge  Whitechurch,  Ltd., 
V.  Cavanagh,  1902,  A.C.  117  ;  Thome  v.  Heard,  1895,  A.C.  495, 
at  p.  502  ;  and  National  Bank  v.  National  Mortgage  Co.,  N.Z. 
3  S.C.  257. 

Irrs^laFities  of  **  Indoor  Management.** 

As  stated  on  p.  6  supra,  persons  dealing  with  companies  are  Strangers  not 

not  bound  to  do  more  than  know  the  Memorandum  and  Articles,  ®^^^®5°®^ 

'    with  irregu- 

and,  therefore,  all  that  directors  do  with  reference  to  the  indoor  larities  of  in- 
management  of  their  own  concern  may  be  presumed  by  persons  ment^otirWra 
external  to  the  company,  acting  without  notice  of  irregularity,  t'ireft. 
to  have  been  done  r(»gularly  ;  see  cases  cited  at  p.  6  supra. 

Where  a  i)ublic  company  has  been  incorporated  by  virtue  of 
a  statute  whicli  prescribed  certain  rules  for  the  constitution  of 
«uch  companies,  and  for  regulating  their  proce(»dings,  it  will  be 
aB8ume<l  in  judging  of  the  transactions  between  the  company 
and  other  parties  that  the  requirements  of  the  statute  have  been 
<M)mplied  with  :  Colonial  Bank  Ar.  v.  Willan,  5  P.C.  417. 

Thus,  where  directors  had  power  to  borrow  on  debentures 
with  the  consent  of  the  shareholders  in  general  meeting,  a  liolder 
of  debentures  irregularly  issued  was  held  entitled  to  assume  that 
such  resolution  liad  been  duly  passed,  he  having  no  notice  of 
the  irregularity  :  Romford  Canal  Co.,  24  (\D.  85;  Duck  v.  Tower 
iinlranizing  Co.,  1901,  2  K.B.  314. 

Where  the  acquiescence  of  the  shareholders  of  a  company 
is  necessary  to  give  validity  to  a  transfer  of  shares  to  a  trustee 
for  the  company,  the  entry  of  the  transfer  in  the  company's 
books,  and  the  return  of  the  name  of  the  transferee  to  the 
registration  office  is  sufficient  notice  to  the  shareholders,  >vhose 
acquiescence,  after  two  years,  will   be  presnmcMl  :    Grady^s  case 


212 


MANAGEMENT  OF  THE 


Pigpt  III. 
Chitp.  2. 


When  Court 
ref  Qses  to 
interfere. 


When  Court 
will  interfere. 


Irrafolarities  of  "« Indoor  Mawatfomont,** 

11  W.R.  385.  See  also  County  of  Gloucester  Bank  v.  Rudry 
Merthyr  &c,  Co,,  1895,  1  Ch.  629  ;  East  Holyford  Mining  Co.  v. 
Costelloe,  19  W.R.  1010 ;   Murray  v.  Bush,  6  H.L.  37. 

The  Court  refuses  to  interfere,  as  between  the  shareholders 
and  the  company,  where  an  irregularity  has  been  committed,  if 
it  is  in  the  power  of  the  persons  who  have  been  guilty  of  it 
to  correct  it  by  taking  de  novo  the  necessary  steps  with  all  due 
formalities  ;  Browne  v.  La  Trinadad,  37  CD.  1  ;  Gregory  v. 
Patchett,  11  L.T.  357.  See  also  Foas  v.  Harhottle,  2  Hare  461, 
492 ;  Mozley  v.  Alston,  16  L.J.  Ch.  217 ;  Maedovgall  v.  Gardiner^ 
1  CD.  13. 

But  the  Court  will  interfere  to  prevent  a  majority  of  the 
shareholders  from  effecting  what  would  amount  to  a  fraud  on 
the  others  :  Menier  v.  Hooper^s  Telegraph  Works,  9  Ch.  350  ; 
Burland  v.  Earle,  1902,  A.C  83  ;  Cannon  v.  Trask,  20  Eq.  669  ; 
British  Water  Gas  v.  Notts,  and  Derby  <Crc.  Co.,  1  Meg.  427. 

A  single  shareholder  may  obtain  an  injunction  restraining 
the  company  from  acting  ultra  vires  :  Charlton  v.  Newcastle  Ay., 
7  W.R.  731  ;  Clinch  v.  Financial  Corporation,  38  LJ.  Ch.  1. 
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Borroiving;    Poivers. 

G«ii«rally. 

DebMitarefl  and  Deb«ntiire  Stock. 

Registration  of  Morttfagos  and  Debontnrec 

Gonerally. 

The  power  of  a  company  to  borrow  money  depends  either  on  Part  III. 
the  nature  of  the  company's  business,  or  on  the  express  powers  Chap.  3. 
conferred  by  the  Memorandum.  Power  to 

A  trading  company  may  borrow  without  an  express  power  ^r«>w. 
in  its  Memorandum:  General  Auction  Co.  v.  Smithy  1891,  3  Ch.  Trading com- 
432;  Jackson  v.  Rainford  Coal  Co.y  1896,  2  Ch.  340.     But  the  P*"^* 
Memorandum  of  Association  almost  invariably  contains  borrow- 
ing powers. 

Directors  are  usually  given  authority  to  exercise  the  com-  Powers 
pany's  borrowing  powers  without  reference  to  the  general  body  cfj^by**^^ 
of  shareholders,  by  a  clause  in  the  Articles  either  expressly  con-  directors, 
ferring  on  directors  all  the  powers  of  the  company  not  required 
either  by  statute  or  by  the  Articles  to  be  exercised  by  the  com- 
pany in  general  meeting,  or  by  express  authority  to  exercise  the 
company's  borrowing  powers ;   but  sometimes  a  less  extensive 
authority  is  given,  as  where  directors  are  empowered  to  borrow 
only  up  to  a  certain  sum,  or  are  restricted  to  borrowing  only  on 
the  security  of  part  of  the  company's  assets,  or  with  the  sanction 
of  a  general  meeting  of  members.     Thus,  where  directors  have 
power  only  to  borrow  on  the  security  of  the  company's  "pro- 
perty,"   they   cannot    charge    the    uncalled    capital :    Russian 
Spratts  Ltd,,  1898,  2  Ch.  149  ;   Streatham  and   General  Estates 
Co.,  1897,  1  Ch.  15. 

A  power  to  borrow  implies  a  power  to  secure  the  payment  of  Power  to 
the  borrowed  money  by  mortgage:  Patent  File  Co.,  6  Ch.  83.  ™«>'*8»«e. 
Overdrawing    the   company's   banking    account    is   borrowing: 
Cunliffe  Brooks  d:  Co.  v.  Blackburn  <tr.  Society,  9  A.C.  857,  865. 

A  lender  advancing  a  company  by  arrangement  with  the  Directors 
directors  a  greater  sum  than  the  directors  have  power  to  borrow  withiiTpowers 
under  the  Articles,  can  only  recover  against  the  company  to  the 
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amount  which  the  directors  had  power  to  l)orrow,  unless  the 
company  ratifies  the  directors'  act  as  to  the  excess  :  frrine  v. 
Union  Bank  of  Australia j  2  A.C.  366 ;  see  par.  lO^  p.  6  supra. 
A  lender  dealing  with  a  company's  directors  is  entitled  to 
assume  that  they  have  power  to  do  what  they  purport  to  do  if 
their  act  is  in  accordance  with  the  Memorandum  and  within 
the  powers  conferred  on  them  by  the  Articles,  although  subject 
to  matters  of  indoor  management;  see  Bigerstaff  v.  RowatVs 
Wharfs  1896,  2  Ch.  93.  But  persons  who  advance  money  with 
notice  of  irregularities  cannot  rely  on  the  principle  that  persons 
dealing  with  the  company  are  not  concerned  with  the  ind(X)r 
management:  Howard  v.  Patent  Ivory  Ac.  Co.,  38  CD.  156;  see 
also  Blair  v.  Dxintroon  <t-r.  Co.,  N.Z.  5  S.C.  309. 

Uncalled  Capital. 

A  power  to  mortgage  "  property  "  does  not  authorise  a  njort- 
gage  of  uncalled  capital :  Russian  Spi-atts,  Ltd.,  1898,  2  Ch.  149  ; 
Streatham  v.  General  Estates  Co.,  1897,  1  Ch.  15 ;  but  a  power  to 
mortgage  "  property  and  rights  "  does :  Howard  v.  Patent  Ivoty 
Co.,  38  CD.  Ie56.  And  where  the  Memorandum  authorised  the 
giving  of  a  security  of  any  description,  it  was  held  that  a  mort- 
gage of  uncalled  capital  was  authorised:  Newton  v.  Anglo-Aus- 
tralian &c.  Co.,  1895,  A.C.  244.  And  a  power  to  mortgage  the 
company's  "assets"  includes  uncalled  capital:  Page  v.  Inter- 
national Ac,  68  L.T.  435  ;  and  see  Pyle  Works,  44  CD.  534. 

"  It  seems  that  a  "  trading  "  company  which  has  implied 

power  to  borrow  may,  even  where  there  is  no  express  power 

in  the  Memorandum,  charge  its  uncalled  capital,  at  all  events, 

by  express  power  in  the  Articles  or  by  special  resolution  ;  see 

Jackson  v.  Rainford  Coal  Co.,  1896,  2  Ch.  340 ;  and  the  judgment 

of  their  Lordships  in  Newton  v.  Anglo- Australian  &c.,  ut  sup,  at 

pp.  248  and  249,  from  which  it  would  seem  that  an  express 

power  to  borrow  in  the  Memorandum  of   a  trading  company 

may  turn  out  to  be  restrictive  rather  than  empowering.      But 

it  has  been  held   that  "reserve  capital" — that   is,  capital   not 

capable  of  being  called  up  except  in  the  event  of  and  for  the 

purposes  of  the  company  being  wound-up  (under  Sec.  37  of  1903) 

cannot  be  charged :  Bartlett  v.  May  fair   Property   Co.,  1898,  2 

Ch.  28. 

X>ebentuFea. 

The  power  of  a  company  to  issue  debentures  or  to  constitute 
debenture  stock,  if  not  conferred  expressly  by  its  Memorandum 
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of  Agflociation,  may  be  impliedly  conferred  by  a  general  express  Fart  III. 
power  to  borrow,  or,  in  the  absence  of  such  a  general  power,  ChftP«  3. 
may,  as  in  the  case  of  a  trading  company,  be  implied  as  being 
necessarily  incident  to  the  company's  constitution.      No  precise 
legal  definition  of  a  debenture  is  to  be  found.     And  a  document   ^^  precise 
may  operate  as  a  debenture  which  is  not  so  designated  on  its  definition  of 
face  ;  Edmonds  v.  Blainn  Fumares  Co.,  56  L.J.  Ch.  815,  817.     In   «^  d«*>«"*"''«- 
Ujiion  Bank  of  Australia  v.  Sovth   Canierhvry  cCr.   Co.,  13  X.Z. 
489,  Mr.  Justice  Richmond,  delivering  the  judgment  of  tlie  Court 
of  Appeal,  said  (p.  512) : — 

**  Whatever  may  be  the  full  definition  of  a  *  a  del^enture  *  the  term 
inchidefl  thiH  much  at  leaat:  that  it  is  a  written  iuHtrument  containing 
an  undertaking  for  the  payment  of  a  sum  of  money,  at  a  time  fixed  by,  or 
ascertainable  from  the  terms  of,  the  instrument  itself,  with  interest  (if 
interest  is  payable)  fixed  or  ascertainable  in  like  manner.*' 

A  debenture,  as  understood  among  men  accustomed  to 
business,  is  a  document  in  the  nature  of  a  contract  creating  or 
evidencing  a  debt  by  a  company  (or,  it  may  he  a  firm,  associ- 
ation, society,  club,  or  even  a  single  individual),  and  issued 
usually  as  security  for,  and  embodying  an  undertaking  to  pay, 
a  loan  raised,  a  liability  incurred,  or  the  price  of  property 
purrhased  by  the  company.  A  debenture  is  usually  one  of  a  incidents  of  a 
series  entitled  pari  pasnu,  but  there  may  be  a  sinjrle  debenture  :  <^e^nture. 
Edmonds  v.  Blaina  Furnaces  Co.,  ut  sup.  It  usually  provides  for 
interest,  either  absolutely,  or  conditionally  (as  on  the  earning 
of  profits),  payable  at  stated  periods.  The  principal  is  stated  as 
repayable  at  a  specified  date,  or,  it  njay  be  on  the  winding-up  of 
the  company,  or  on  notice  l)y  the  company  to  pay  off  the  amount 
secured,  or  in  some  other  event.  Debentures  repayable  only 
on  the  winding-up  of  the  company  are  calknl  ^'  perpetual " 
debentures.  As  to  the  validity  of  perpetual  debentures,  see 
Jarrah  Timber  tt'c.  v.  Samuel,  1903,  2  Ch.  1.  Debentures  are 
usually  issued  under  seal,  but  it  may  be  within  the  powers  of 
directors  to  issue  valid  debentures  signed  only.  The  terms  and 
conditions  of  issue,  and  concerning  the  repayment  of  the  moneys 
secured  are  usually  endorsed  on  each  debenture.  If  debentures 
do  not  charge  the  property  of  the  company  with  payment  of  the 
amount  secured  they  are  termed  "  naked "  debentures.  They  ^^^^ 
may,  however, — 

(1)  Charge   the   property   undertaking   and   assets    of   the  charging 

company   when   they   are   said    to   create   a    "  floating  ^^®^"*"^«- 

charge  "  :  or 

Mortgage 

(2)  Be  secured  by  a  covering  mortgage,  irsually  to  trustees  debentures. 
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for  the  debenture-holders,  when  they  are  called  "mort- 
gage debentures."  But  the  term  "  mortgage  debentures  " 
is  sometimes  applied  to  debentures  operating  only  as  a 
"  floating  charge."  The  latter  are  referred  to  in  these 
pages  as  "  charging  debentures." 
Debentures  may  be  payable — 

(1)  To  bearer,  in  which   case  they  are  negotiable   by  the 

law  merchant  ;  or 

(2)  To  the  registered  holder  ;  or 

(3)  To  bearer,  but  registrable  at  his  option. 

Where  debentures  are  for  a  fixed  period,  interest  coupons 
are  usually  attached  to  cover  the  period  of  currency.  These 
are  usually  payable  to  bearer  whether  the  debenture  be  regis- 
tered or  not. 

The  registration  of  title  by  a  debenture-holder  is  a  matter 
entirely  unconnected  with  the  company's  register  of  mortgages 
under  Sec.  129  of  the  Act  of  1903,  or  with  the  registration  of 
mortgages  with  the  Registrar  of  Joint  Stock  Companies  required 
by  Sec.  130  of  the  Act  of  1903.  A  lender  taking  an  agreement 
from  a  company  to  issue  debentures  when  called  upon,  charging 
the  company's  property,  has  the  same  rights  in  equity  as  if  the 
debentures  had  been  actually  issued  :  Strand  Music  Hall  Co,, 
3  DeG.  J.  &  S.  147 ;  Qiieensland  Land  &c.  Co.,  1894,  3  Ch.  181 ; 
Pegge  v.  Neath  &c.  Tramway  Co,,  1898,  1  Ch.  183.  But  such  an 
agreement  should,  as  a  matter  of  caution,  be  registered  under 
Sec.  130  of  1903,  notwithstanding  that  that  Act  contains  no 
clause  corresponding  to  Sec.  2  (6)  of  The  Chattels  Transfer  Act, 
1889,  covering  agreements  conferring  a  right  to  any  charge 
or  security.  An  execution  creditor  is  only  entitled  to  any  pro- 
perty of  a  company  seized,  subject  to  the  charge  created  in 
equity  by  an  agreement  to  issue  debentures:  Simultaneous  &c, 
V.  Foweraker,  1901,  1  K,B.  771. 

Successive  series  of  debentures  may  be  issued,  and  the 
priority  of  the  entire  earlier  series  may  bo  maintained  if  it 
appears  that  such  was  the  intention  of  tlie  parties,  notwith- 
standing that  some  debentures  thereof  were  not  in  fact  issued 
until  after  the  later  series  had  been  issued :  Gartside  v.  Silkstone, 
21  CD.  762 ;  TAster  v.  Lister,  62  L.J.  Ch.  568.  If  it  be  intended 
by  the  parties  that  a  portion  of  a  series  of  debentures  issued  on 
one  day  should  have  rights  in  priority  of  the  remainder,  the 
Court  will  give  effect  to  such  intention  :  Lister  v.  lAster,  ut  sup ; 
Huhhard  &  Co.,  1899,  68  L.J.  Ch.  54.  As  to  how  far  the  holder 
of  a  second  debenture  is  affected  by  notice  of  the  contents  of  a 
first  debenture,  see  Ward  v.  Valletort  <i:c,  Co.,  1903,  2  Ch.  654. 
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Advantages  of  Raising  Capital  by  Debentures,  Part  III. 

Oban.  8. 

It  is  advantageous  to  a  company  in  many  ways  to  raise  

part  of  its  capital  by  debentures  rather  than  by  issuing  shares 

for  the  full  amount  of  capital  required.  raising  capital 

1.  Investors  are  afforded  the  best  security  the  company  can  J'^^®]^")"'^ 
give,  and  are  usually  satisfied  with  a  lower  rate  of  interest  than  shares, 
may  be  expected  to  be  paid  on  the  share  capital. 

2.  Debentures  may  be  issued  at  a  discount  while  shares 
may  not. 

3.  Should  the  company  prosper,  it  may  pay  off  its  deben- 
tures and  thus  reduce  its  capital,  while  a  reduction  of  its  share 
capital  can  only  be  effected  by  expensive  proceedings  in  the 
Court,  and  then  only  in  certain  prescribed  cases.  The  share- 
holders thus  receive  greater  benefits  from  the  profit-earning 
powers  of  the  company. 

4.  Interest  on  debentures  may  be  paid  out  of  capital,  while 
dividends  must  be  paid  out  of  profits. 

5.  The  fees  on  registration  of  the  company  are  payable  only 
on  the  share  capital. 

6.  On  the  winding-up  of  the  company  the  debenture-holders' 
rights  may  be  of  the  greatest  assistance  in  the  interest  of  share- 
holders, especially  where  the  debentures  are  held  by  members  of 
the  company ;  where  the  whole  undertaking  of  the  company  is 
charged,  the  debenture-holders,  by  appointing  a  receiver  and 
manager,  may  practically  control  the  liquidation :  Henry  Pound 
Son  it  Hutchins,  42  CD.  402 ;  Leas  Hotel  Co,,  1902,  1  Ch.  332. 

The  following  is  a  form  of  debenture  payable  to  bearer, 
capable  of  registration,  creating  a  floating  charge,  the  moneys 
secured  being  payable  at  a  fixed  date  and  also  secured  by  mort- 
gage to  trustees  for  the  debenture-holders  of  specified  property  : — 

Form    of  Debenture* 

No.  £100,    Form  of 

««Tbe  Company,  Limited."  debenture. 

A  company  duly  incorporated  on  the  day  of  »  19    , 

under  The  Companies  Act,  1903,  of  the  General  Assembly  of  New  Zealand. 

ISSUE   OF  500  DEBENTURES  OF  £100   EACH,   carrying 
interest  at  the  rate  of  £5  per  cent,  per  annum, 

^The  Company,  Limited,"  duly  incorporated  under 

The  Ck>mpanies  Act,  1903  (hereinafter  and  in  the  conditions  endorsed  here- 
on called  **  the  company")  doth  hereby  acknowledge  that,  for  valuable 
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Part  III.       consideration  received ,  it  is  indebtnl  to  the  bearer  of  this  debenture  in 
Ohap.  3.         the  sum  of  £100  and  hereby  covenants : — 

(1)  That  it  will  pay  to  the  bearer  of  this  debenture,  or  other  the 
Form  of  registered  holder  thereof  for  the  time  \mng  on  presentation  of 
debenture.                        this  debenture  the  said  sum  of  £100,  as  and  when  the  same  shall 

become    payable   in   accordance  with    the  conditions  endor8e<l 
hereon. 

(2)  That  it  will  pay  interest  in  the  meantime  half-yearly,  computed 
from  the  date  hereof,  on  tlie  said  sum  of  £100,  or  on  so  much 
thereof  as  shall  for  the  time  being  remain  unpaid,  at  the  rate  of 
£5  per  cent.  i>er  annum  to  the  bearer  of  every  coupon  hereto 
annexed  as  therein  is  specified,  on  the  bearer  of  such  coupon 
presenting  the  same  at  the  registered  office  of  the  company. 

(3)  That  thin  debenture  is  issued  with  the  benefit  of  the  charge  more 
particularly  sp€»cified  in  clause  2  of  the  conditions  endorsed 
hereon,  and  these  conditions  form  part  of  this  debenture  and 
are  terms  of  tlie  contract  hereby  constituted. 

(4)  That  this  debenture  is  issued  with  the  benefit  of  the  security  (to 
which  the  holders  of  these  debentures  are  entitled  pari  petstni), 
created  by  a  deed  dated  the  day  of  ,  19  , 
made  between  the  company  of  the  one  part,  and  A.  B.  and  C.  D. 
of  the  other  ]>art,  whereby  certain  property  of  the  company  i« 
conveyed  and  assured  to  the  said  A.  B.  and  C.  D.  as  trustees  for 
securing  to  the  holder  of  these  debentures  the  repayment  of  the 
principal  and  interest  moneys  payable  in  resjiect  thereof. 

Given  under  the  common  seal  of  the  company  this  day  of 

,19      . 

The  common  seal  of  "Tlie        Company,  . 
Ltd.,"  was  liereunto  attixed   in    pur- 
suance of  a  resolution  of  a  board  of 

directors  of  the  said  company,  duly  '  rs»  1^ 

convened   and  held  at  the  registered  Ck.eal) 

office  of  the  said  company,  at  , 

this  dav  of  ,  19     ,  in 


the  presence  of 


IHrertorH, 
Secretary. 


Form  of  Interest  Coupon. 

"THK  COMPANY,  LIMITED.'^ 

Debenture  No.  ,  of  a  series  issued  the  day  of  ,  19    . 

Interest  Coupon,  No. 

This  coui)on  entitles  the  bearer  hereof  to  the  ]>ayment  of  £  on 

presentation  hereof,  at  ,  on  or  after  the  day  of  , 

19     ,  being  half-year's  interest  due  the  day  of  19    . 

Director. 
Secretary. 
Where  a  penal  rate  is  provided  for  in  the  debenture,  add  the  words :     **  Pro- 
vided that  if  upon  presentation  of  this  coupon  the  sum  of  £  shall  be 
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forthwith   paid   to  the  bearei%   all  previous  payments    of    interest  having   been    Part  III. 
duly  made,  sach  sum  of  L*             shall  be  received  in  full  satisfaction  of  the  larger   Qhap.  8. 
sum.'*  

Oondition*.  p„^„j 

1.  This  debenture  is  one  of  a  series  of  500  debentures,  numbered   debenture, 
respectively  1  to  500  (hereinafter  called  "these  debentures*'),  issued  or  to 

be  issued  by  the  company  in  the  same  form,  each  debenture  securing  the 
sum  of  £100,  together  with  interest  thereon  at  the  Kite  of  £.  per  cent, 

per  annum  from  the  date  of  the  issue  thereof. 

2.  These  debentures  are  to  rank  pari  pasau  without  any  preference 
or  priority  one  over  another,  and  are  to  operate  as  a  floating  charge  on  all 
the  undertaking,  the  goodwill  of  all  businesst^s,  and  the  proi)erty,  assets, 
and  uncalled  capital,  present  and  future  (including  reserve  capital)  of  the 
company,  to  the  intent  that  until  the  security  created  hereby  shall  become 
or  attach  as  a  fixed  charge  as  hereinafter  mentioned  or  the  liolders  of 
these  debentures  intervene,  the  company  may,  in  the  ordinary  course  of 
its  business,  dispose  of  and  deal  with  any  part  of  its  assets  otherwise  than 
as  it  is  hereby  expressly  restricted,  that  is  to  say,  that  the  company  is  not 
to  be  at  liberty  to  sell,  mortgage,  or  charge  or  to  lease,  except  at  the  most 
improved  rent  without  fine  or  premium,  its  freehold  and  leasehold  lands 
now  or  at  any  time  during  the  currency  of  these  debentures  owned  by  the 
company,  nor  to  charge  in  any  manner  or  call  up  its  uncalled  capital  so  as 
to  re<luce  below  the  sum  of  £10,000  the  uncalled  capital  over  which  the 
holders  of  these  debentures  shall  have  a  first  charge,  nor  to  create  any 
mortgage  or  charge  in  priority  to  or  pari  pannu  with  these  debentures. 

'*  Goodwill."— Although  it  was  held  in  Leas  Hotel  Co.,  1902,  1  Ch.  332,  that 
the  word  "property"  included  **  goodwill  of  a  business**  so  as  to  juptify  the 
appointment  of  a  manager,  it  may  be  well  to  include  expressly  the  goodwill  of  the 
company's  businesses. 

**Beserve  Capital."— In  Bartlett  v.  May/air  Propertt/  Co.,  1898,  2  Ch.  28, 
it  was  held  that  a  general  charge  of  uncalled  capital  did  not  cover  reserve  capital 
(reserved  under  Sec.  5  of  the  E.  Act  of  1879,  corresponding  to  the  last  paragraph 
of  Sec.  37  of  1903).  It  seems  that  the  reasons  for  that  decision  render  it  impos- 
sible to  charge  reserve  capital  even  expressly. 

3.  The  rights  of  the  holders  of  all  these  debentures  are  to  be  the 
same  as  if  they  were  all  issued  together,  and  are  not  to  In?  prejudicially 
affected  by  the  issue  of  any  of  these  debentures  at  different  times,  or  by 
the  fact  that  some  of  these  debentures  may  not  be  issued  until  some  or  all 
of  the  debentures  of  any  subsequent  series  shall  be  issued. 

See  GartHde  v.  Silkatone,  21  CD.  762;  Lwter  v.  Lister,  62  L.J.  Ch.  568; 
HuhlMrd  d'  Co.,  68  L.J.  Ch.  64. 

4.  The  principal  moneys  and  interest  hereby  secured  will  be  paid  to 
the  lx»arer  hereof  (subject  to  the  conditions  hereinafter  contained  as  to 
registration  of  the  holder  hereof  and  as  to  interest)  without  regard  to  any 
equities  l)etween  the  company  and  the  original  or  any  intermediate  holder 
hereof. 

6.  The  delivery  to  the  company  of  this  debenture  or  tlie  receipt  of 
the  bearer  hereof  shall  be  a  good  discharge  for  the  principal  and  interest 
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Part  III.       moneys  hereby  expressed  to  be  secured,  and,  subject  as  in  clause  4  hereof, 
Chap.  3.        the  company  shall  not  be  bound  to  inquire  into  the  title  of  the  bearer  of 
this  debenture  or  to  take  notice  of  any  trust  affecting  such  moneys,  or  be 
Form  of  affected  by  express  notice  or  knowledge  of  the  right,  title,  or  claim  of  any 

debenture.         person  other  than  the  bearer  hereof  to  such  moneys  or  to  this  debenture. 

6.  The  principal  moneys  hereby  secured  shall  be  payable  by  the 
company  on  the  day  of  next,  but  if  the  company  shall 
duly  and  punctually  pay  the  interest  on  this  debenture  at  the  times  and 
in  the  manner  within  mentioned,  and  shall  perform  and  observe  all  the 
conditions  of  this  debenture,  and  shall  perform  and  observe  all  the 
covenants,  conditions,  and  stipulations  contained  in  the  deed  referred 
to  in  clause  4  of  this  debenture,  then,  unless  some  of  the  events 
specified  in  clause  17  of  these  conditions  shall  happen,  the  holder  of  this 
debenture  shall  not  call  up  or  enforce  payment  of  the  principal  moneys 
hereby  secured  before  the                     day  of  19      . 

7.  The  company  will  keep  at  its  registered  office  a  register  of  these 
debentures,  and  will,  on  the  application  in  writing  of  the  bearer  of  this 
debenture,  enter  in  such  register  the  name,  address,  and  description  of 
such  bearer  and  the  particulars  of  this  debenture,  and  upon  such  entry 
and  upon  a  memorandum  stating  the  name,  address  and  occupation  of  the 
registered  holder  and  that  such  person  is  the  registered  holder  hereof 
being  conspicuously  written  on  the  face  of  this  debenture  and  signed  by  a 
director  of  the  company  and  the  secretary  thereof,  the  bearer  whose  name 
shall  be  so  entered  in  the  register  and  named  in  such  memorandum  shall 
be  the  registered  holder  hereof  as  from  the  date  of  such  memorandum. 

8.  Any  registered  holder  may  transfer  his  interest  in  this  debenture, 
by  writing  under  his  hand  attested  by  a  witness,  to  any  person,  and  his 
executors  or  administrators  may  so  transfer  the  same,  and  upon  any 
transfer  as  aforesaid  being  lodged  with  the  company,  to  be  retained  by 
the  company,  the  company  shall,  when  satisfied  of  the  identity  and  title 
of  the  person  signing  the  said  transfer  and  upon  payment  of  a  fee  of 
two  shillings  and  sixpence,  enter  the  transferee's  name  as  that  of 
the  registered  holder  of  this  debenture,  and  shall  either  make  a  memo- 
randum of  the  transfer  of  this  debenture  hereon  as  in  the  foregoing  clause 
is  provided,  or  at  its  option  require  a  surrender  of  this  debenture  and 
issue  a  duplicate  thereof,  with  a  memorandum  thereon  that  the  transferee 
is  the  registered  holder  thereof. 

9.  The  bearer,  or  if  the  holder  hereof  be  registered,  then  the 
registered  holder  for  the  tinje  being  shall  be  exclusively  entitled  to  the 
benefit  of  this  debenture,  and  the  company  will  not  enter  on  the  register 
any  notice  of  a  trust  or  equity,  and  the  receipt  of  the  registered  holder  for 
the  time  being  shall  discharge  the  company  as  against  all  persons  whom- 
soever. 

10.  The  registered  holder  of  this  debenture  for  the  time  being  may 
surrender  the  same,  and  apply  in  writing  to  the  company  for  the  issue  of 
a  duplicate  debenture  to  bearer,  and  thereupon  the  company  shall  cancel 
the  entry  of  the  registration  of  this  debenture,  and  shall  issue  to  the 
registered  holder  a  duplicate  hereof  payable  to  bearer. 
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11.  Where  two  or  more  persons  are  at  any  time  registered  as  the  Part  III. 
joint  holders  of  this  debenture  the  company  will  recognise  a  notice  by  Ohap.  8. 

them  to  enable  any  one  of  such  persons  to  give  receipts  for  the  moneys  

hereby  secured,  and  in  the  event  of  the  death  of  one  or  more  joint  holders  „  . 

the  survivor  or  survivors  alone  shall  be  entitled,  as  between  them  and  the  debenture. 
company,  to  the  benefit  of  this  debenture,  and  the  receipt  of  the  survivor 

or  survivors  shall  be  a  discharge  to  the  company. 

12.  In  the  case  of  the  death  of  any  person  registered  as  sole  holder 
hereof,  his  executors  or  administrators  shall  alone  be  entitled  to  the 
benefit  hereof,  and  the  company  may  require  production  of  the  probate 
or  letters  of  administration  before  registering  them  as  holders  or  register- 
ing any  transfer  by  them. 

18.  The  bearer,  or  if  the  holder  hereof  has  been  registered,  the 
registered  holder  of  this  debenture  shall  have  the  right  to  inspect  and 
make  copies  of  the  register  of  these  debentures,  or  of  any  prior  or  subse- 
qaent  debenture  or  series  of  debentures,  and  in  case  of  default  or  refusal 
by  the  company  the  moneys  hereby  secured  shall  immediately  become 
payable. 

14.  Any  notice  in  respect  of  this  debenture  may  be  served  upon  the 
registered  holder  hereof  by  posting  the  same  in  a  prepaid  letter,  duly 
addressed  to  him  at  his  registered  address ;  and  any  such  notice  shall  be 
deemed  to  have  been  received  by  him  on  the  expiration  of  forty-eight 
hours  after  the  same  shall  have  been  posted. 

16.  The  principal  and  interest  moneys  hereby  secured  shall  be  paid 
at  the  registered  office  of  the  company  [or,  at  the  office  of  the  Bank  of 
,  situate  at  ,  in  the  City  of  Wellington],  and  default  in  the 

payment  of  the  principal  [or  interest]  moneys  secured  by  any  one  of 
these  debentures  shall  be  and  be  deemed  to  be  default  in  payment  of  the 
whole  series  for  the  purpose  of  entitling  the  liolders  of  these  debentures 
or  any  of  them  to  exercise  their  remedies,  and  for  the  purpose  of  fixing 
the  charge  intended  to  attach  thereby. 

A  condition  for  payment  at  a  time  and  place  is  not  broken  unless  a  demand 
has  been  made  at  the  place  named:   27ioni  v.  City  Rice  MilUy  40  CD.  367. 

16.  This  debenture  while  payable  to  the  bearer  hereof  is  to  be 
treated  as  a  negotiable  instrument,  and  all  persons  are  invited  by  the 
company  and  b\'  the  owner  for  the  time  being  hereof  to  act  accordingly ; 
but  the  bearer  may  at  any  time  write  his  name,  address,  and  occupation 
across  the  face  of  this  debenture,  and  thereupon  it  shall  cease  to  be  a 
negotiable  instrument  and  shall  be  payable  only  to  the  person  whose 
name  is  so  inscribed. 

See  Bechnanaland  Exploration  Co.  v.  London  Trading  Bank,  1898.  2  Q.B.  668. 

17.  The  principal  moneys  secured  by  all  these  debentures  shall 
l)ecome  payable  [and  the  security  intended  to  be  thereby  created  shall 
attach  and  become  fixed  and  shall  be  enforceable  immediately]  upon  the 
happening  of  any  of  the  following  events : — 

(1)  If  the  company  shall  make  default  for  a  period  of  thirty  days 
in  the  payment  of  any  interest  secured  by  this  or  any  other 
debenture  of  this  series,  and  the  bearer  or  registered  holder 


222  MANAGEMENT  OF  THE 

Debentures  and  Debenture  Stook. 

Part  III.  hereof  [or,  the  bearers    or    registered    holders    of   one-half    or 

Ohap.  8.  upwards  in  value  of  these  debentures  for  the  time  being  out- 

~  standing],  or  of  the  debenture  in  respect  of  which  default  has 

Form  of  been  made,  shall,  before  such  interest  is  paid,  call  in  the  princi- 

debenture.  P^^  moneys  hereby  secured  by  notice  in  writing  to  the  company; 

or 

(2)  If  an  order  is  made  or  an  effective  resolution  is  passed  for  the 
winding-up  of  the  company. 

(3)  If  any  of  the  conditions  necessary  to  render  the  company  liable 
to  be  wound-up  shall  exist  and  continue  for  the  space  of  fourteen 
days. 

(4)  If  it  shall  appear  from  any  balance  sheet  of  the  company,  or  by 
a  certificate  of  the  auditors  of  the  company,  that  the  liabilities 
of  the  company  (secured  and  unsecured)  to  its  creditors  exceed 
its  assets. 

(5)  If  any  distress  is  levied  or  execution  is  issued  upon  any  assets  of 
the  company  for  any  debt  or  rent  due  or  owing  by  the  company. 

(6)  If  the  company  make  default  in  the  observance  or  performance 
of  any  of  the  covenants  or  conditions  contained  or  implied  in  the 
(lee<l  or  instrument  mentioned  in  clause  4  of  the  within  written 
debenture. 

(7)  If  the  powers  conferred  by  the  said  deed  or  instrument  upon  the 
trustees  for  the  time  being  of  the  said  deed  shall  become  exercis- 
able for  any  reason  whatever. 

(8)  If  the  uncalled  capital  of  the  company  shall  be  reduced  Inflow 
the  sum  of  £ 

Xs  to  the  proviaion  fixing  the  charge  on  the  expiration  of  the  period  of  grace, 
see  (loreriinieut  Stock  dtc.  v.  Manila  liailway  Co.y  1897,  A.C.  81. 

As  to  the  words  in  brackets  at  the  beginning  of  this  clause  it  seems  from  the 
decisions  that,  if  the  parties  so  agree,  the  security  may  attach  on  any  given  event 
without  actual  intervention  on  the  part  of  the  debenture  holders.  Whether  the 
wonls  in  brackets  should  be  included  will  depend  on  the  character  of  the  security 
and  of  the  undertaking  of  the  company.  The  provisions  specifying  the  continp:en- 
cies  on  which  the  charge  is  to  attach  may,  of  course,  be  varied  as  agreed. 

18.  At  any  time  after  the  principal  money  hereby  secured  shall 
have  lwH!ome  payable  according  to  the  tenor  of  this  debenture  or  under 
these  conditiouH,  or  on  the  happening  of  any  of  the  events  stated  in  the 
la^t  i)receding  clause  hereof,  or  after  a  petition  for  winding-up  the  com- 
pany shall  have  been  presented,  or  a  resolution  capable  of  being  confirmed 
as  a  siK^cial  resolution  to  wind-up  the  company  shall  have  been  passed, 
or  a  notice  shall  have  been  given  of  a  meeting  to  consider  a  proposed 
*»xtraordinary  resolution  for  winding-up  the  co^npany,  or  if  judgment  is 
recovered  and  is  enforceable  against  the  company  for  any  sum  not  exceed- 
ing £  ,  or  if  judgment  is  recovere<l  against  the  company  for  any  less  xum 
and  the  company  does  not  in  such  latter  case  within  seven  days  from  the 
date  of  the  judgment  pay  or  secure  the  judgment  debt  and  costs  to  the 
satisfaction  of  the  creditor  (and  so  that  no  delay  or  waiver  of  the  right  to 
exercise  the  iM>wers  hereby  conferred  shall  prejudice  the  future  exeivise  of 
.stu'h  i>owerH),  tin*  holders  of  one-fourth  in  value  of  the  debentures  of  this 
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issue  outstanding,  without  further  notice  may  by  writing  under  their  Part  III. 
hands  appoint  one  or  more  persons  to  be  a  receiver  or  receivers  and  Ohap.  3. 

manager  or  managers  of  all  or  any  part  of  the  property,  rights,  and  assets  

hereby  charged,  in  like  manner  in  every  respect  as  if  the  holdei-s  of  such   „  . 

one-fourth  in  value  were  mortgagees  within  the  meaning  of  an  Act  of  the  debenture. 
Imperial  Parliament  intituled  The  Conveyancing  and  I-aw  of  Proi)erty 
Act,  1881,  and  as  if  such  Act  were  in  force  in  the  Colony  of  New  Zealand 
and  they  had  become  entitled  under  that  Act  to  exercise  the  ]K>wer  of  sale 
thereby  conferred,  and  every  receiver  and  manager  so  appointed  shall 
have  and  be  entitled  to  exercise  all  powers  conferred  by  the  said  Act  as  if 
.♦mch  powers  were  expressly  set  forth  at  length  herein,  and  in  particular  by 
way  of  addition  thereto,  but  without  limiting  any  general  powers  herein- 
before referred  to,  every  such  receiver  and  manager  so  appointed  by  the 
holders  of  one-fourth  in  value  of  these  debentures  shall  have  iM>wer  to  do 
the  following  things,  viz. : — 

(a)  Take  immediate  possession  of  the  property,  rights,  and  assets 
hereby  charged  or  any  part  thereof; 

(b)  Carry  on  any  business  or  businesses  of  the  company,  and  for  that 
purpose  to  make  or  procure  advances,  and  to  secure  the  same  with 
interest  at  6  per  cent,  per  annum  by  mortgage  or  charge  in  priority 
or  subsequent  to  the  principal  moneys  and  interest  secureil  by 
these  debentures  or  otherwise,  as  may  l)e  thought  exptnUent ; 

(c)  Make  and  effect  all  repairs  and  insurances,  and  do  all  other  acts 
which  the  company  might  do  in  the  ordinary  conduct  of  it*< 
businesses,  as  well  for  the  protection  as  for  the  improvement  of 
the  property  hereby  charge<l ; 

(d)  Appoint  managers,  officers,  and  agents  for  the  aforesaid  purposes 
at  such  salary  as  the  persons  api>ointing  the  said  receiver  and 
manager  may  determine ; 

(e)  Sell  all  or  any  part  or  parts  of  the  property  hereby  chai'ged  in 
such  manner  and  generally  on  such  terms  and  conditions  as  he 
shall  think  fit ; 

(f)  Let  all  or  any  part  of  the  property  hereby  chai-ged  for  such  term 
and  at  such  rent  as  he  may  think  fit ; 

(g)  Compromise  any  claim  by  or  against  the  company  ; 

(h)  Call  up  all  or  any  portion  of  the  uncalled  capital  of  the  com- 

imny; 
(i)  Use  the  name  of  the  company  in  any  pnweedings ; 
(k)  Give  valid  receipts  for  all  moneys,  and  execute*  all  assurances  and 

things  which  he  may  think  proper  for  realising  the  proi)erty ; 
(1)  Execute  in  the  name  of  and  on  behalf  of  the  company  all  deeds, 

conveyances,  and  assurances  necessary  to  vest  in  any  purchaser 

any  part  of  the  property,  rights,  and  assets  sold  or  let  by  the 

receiver  appointed  as  aforesaid. 

19.  The  holders  of  three-fourths  in  value  of  these  delHjntures  or  of 
such  of  them  as  may  from  time  to  time  be  outstanding,  being  one-half  or 
upwards  in  numbers  of  the  holders  of  these  debentures,  may  agree  with 
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the  company  in  writing  for  the  modfication  or  alteration  of  the  rights  of 
the  holders  of  these  debentures,  and  such  agreement  may  include — 

(a)  The  release  of  any  property  charged  hereby ; 

(b)  The    postponement  of   the  date  of    payment  of  the    principal 
moneys  hereby  secured ; 

(c)  The  reduction  or  increase  of  the  rate  of  interest  hereby  agreed  to 
be  paid. 

And  such  agreement  shall  be  binding  on  all  the  holders  of  these  deben- 
tures, provided  that  notice  thereof  shall  be  given  to  each  debentui-e-holder. 
Every  holder  of  these  debentures  shall  forthwith  after  such  notice  pro- 
duce to  the  company  hia  debenture  or  debentures  for  the  purpose  of 
liaving  a  memorandum  of  the  particulars  of  such  agreement  noted 
thereon. 

20.  Interest  will  be  paid  on  this  debenture  only  on  presentation  of 
such  one  of  the  interest  coupons  attached  hereto  as  refers  to  the  payment 
of  interest  applied  for,  or  in  the  case  of  loss  of  any  coupon  proved  to  the 
satisfaction  of  the  company  on  an  indemnity  to  the  satisfaction  of  the 
company ;  and  the  surrender  to  the  company  of  each  coupon  by  the  bearer 
thereof  shall  operate  as  a  discharge  of  the  company  against  all  persons 
whomsoever  in  respect  of  the  payment  of  interest  therein  specified.  If 
this  debenture  shall  l)e  paid  off  l)efore  the  coupons  are  exhausted  all  out- 
standing coupons  shall  be  surrendered  to  the  company,  or  an  indemnity 
in  respect  of  any  lost  coupons  given  to  the  satisfaction  of  the  company, 
before  the  holder  shall  be  entitled  to  payment.  If  this  debenture  shall  be 
surrendered  for  the  purpose  of  registration  or  cancelling  registration,  the 
holder  shall  be  entitled  to  a  duplicate  with  fresh  coupons  only  on  surrend- 
ing  all  outstanding  coupons. 

For  precedents  of  trust  deeds  covering  debentures  see  3 
Palmer's  C.P.,  8th  ed.,  246  ;  Simonson's  Debentures,  2nd  ed., 
397. 

Debenture  Stock, 

Where,  instead  of  issuing  debentures  for  equal  amounts, 
assignable  only  as  a  whole  and  indivisible,  it  is  desired  to 
create  a  debt  by  the  company  assignable  in  fractions  according 
to  the  convenience  of  the  creditor,  a  deed  is  executed  constituting 
what  is  called  "debenture  stock,"  which  may  be  taken  up  in 
varying  amounts,  as  in  the  case  of  shares,  and  certificates  are 
issued  to  the  various  holders.  Only  one  certificate  is  issued  to 
each  holder,  whatever  the  amount  of  stock  held  by  him,  and  on 
each  transfer  the  certificate  is  surrendered  to  the  company  and  a 
fresh  certificate  or  certificates  issued.  Where  the  stock  is  not 
secured  by  mortgage  it  is  called  "  naked "  debenture  stock, 
where  it  is  secured  by  a  covering  mortgage  it  is  called  "mort- 
gage "  debenture  stock.  Excepting  as  above  mentioned  there  is 
practically  no  difference  between  the  security  of  debentures  and 
the  security  of  debenture  stock. 
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Redemption  hy  Drawings.  Part  III. 

Ohap.  3. 

When   it  is  contemplated   to  reduce  the  debt   created   by 

debentures  or  debenture  stock  gradually,  provision  is  made  for 

the  redemption  of  the  debentures  or  stock  by  drawings — deciding  by  drawings. 

by  lot  which  debentures  or  what  debenture  stock  shall  be  paid 

off. 

Floating  Charge, 

'*  A  floating  security  is  an  equitable  charge  ou  the  assets  for  the  time   What  ia 
bt»ing  of  a  going  concern.    It  attaches  to  the  subject  charged  in  the  vary-  meant  by 
ing  condition  in  which  it  happens  to  be  from  time  to  time,  but  it  is  of  the   *'  "oa"^K 
essence  of  such  a  charge  that  it  remains  dormant  until  the  undertaking 
charged  ceases  to  be  a  going  concern,  or  until  the  person  in  whose  favour 
the  charge  is  created  intervenes.    His  right  to  intervene  may  of  course  be 
suspended  by  agreement,  but  if  there  is  no  agreement  for  suspension  he 
may  exercise  his  right  whenever  he  pleases  after  default'':  Government 
Stock  tfrc.  V.  Manila  Railway^  1897,  A.C.  81,  per  Lord  Macnaghten. 

**The  term  'floating  security'  only  expresses  what  is  more  fully 
expressed  in  the  conditions  endorsed  on  the  debentures,  viz.,  that  the 
company  shall,  notwithstanding  the  debentures,  be  at  liberty  to  carry  on 
its  business,  and  in  the  ordinary  course  of  such  business  to  dispose  of  the 
property  as  if  the  debentures  did  not  exist.  That  is  the  ordinary  meaning 
of  the  term  **  floating  security."  It  does  not  mean  that  there  is  not  to 
be  a  charge,  and  an  immediate  charge,  on  the  property,  but  merely  that 
notwithstanding  the  existence  of  the  charge  on  all  the  property,  including 
the  real  property  of  the  company,  power  is  reserved  to  dispose  of  the 
property  if  in  the  ordinary  course  of  carrying  on  the  business  it  becomes 
necessary  to  do  so  " :  Driver  v.  Broad,  1893, 1  Q.B.  744,  748. 

In  Houldsworth  v.  Yorkshire  Woolcombers  <fcc.,  1903,  2  Ch.  284,  Romer, 

L.J.,  held  that  a  mortgage  or  charge  by  a  company  which  contains  the 

three  following  characteristics  is  a  **  floating  charge  "  within  the  meaning 

of  Sec.  14  (1)  of  the  E.  Act  of  1900  (to  which  Sec.  130  (11)  of  1903  corres- 

.  ponds) : — 

1.  If  it  is  a  charge  on  a  class  of  assets  both  present  and  future. 

2.  If  that  class  is  one  which  in  the  ordinary  course  of  the  business  of 

the  company  would  be  changing  from  time  to  time. 

3.  If  it  is  contemplated  by  the  charge  that  until  some  future  step  is 

taken  by  or  on  behalf  of  the  mortgagee,  the  company  may  carry 
on  its  business  in  the  ordinary  way  so  far  as  concerns  the  par- 
ticular class  of  assets  charged. 

Debenture-holders  may  not  intervene  excepting  in  accord-  When  holder* 
ance   with    the    terms    of    their    contract   with    the  company,  ™ne.*°**' 
unless : — 

(a)  The  company  does  some  act  which  is  ultra  vires  of 
the  Memorandum  or  jeopardises  the  debenture-holders* 
security  :  Borax  Co.,  1901,  1  Ch.  326  ;  Thorn  v.  Nine 
Reefs,  67  L.T.  93. 

15 
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(b)  Tlie  company  has  ceased  to  Ije  a  going  concern  :  Borax 
Co.,  1901,  1  Ch.  32(5;  Huhbnrk  v.  Helms,  56,  L.J. 
Ch.  636. 

It  is  probable  that  the  Court  would  interfere  on  behalf  of 
debenture-holders  where  the  company  proposes  to  carry  out  an 
agreement  containing  a  covenant  not  to  exercise  its  powers  in 
respect  of  the  principal  object  in  the  Memorandum :  Borax  Co., 
ut  8up.j  per  Vaughan  Williams,  J.,  at  p.  343.  But  the  Court  will 
not  interfere  merely  because  a  sale  of  part  of  the  concern  has 
altered,  not  4;he  nature  of  the  undertaking,  but  the  extent  of  it : 
H.  H.  Vivian  &  Co.,  Ltd.,  1900,  2  Ch.  664.  The  company  may 
after  the  issue  of  debentures  giving  a  floating  charge,  grant  in 
the  course  of  its  business  mortgages  of  specific  assets,  and  such 
mortgages  will  have  priority  of  the  debentures:  Ward  v.  Royal 
Exchange  Shipping  Co.,  bS  L.T.  174;  Wheatley  v.  Silkstone  d:c. 
Coal  Co.,  29  CD.  716;  Florence  Land  and  Public  Works  Co., 
Ex  p.  Moor,  10  CD.  630 ;  Hamilton's  Windsor  Ironworks,  12 
CD.  707. 

On  a  winding-up  the  rights  of  the  debenture-holders  under 
a  floating  charge  attach,  and,  though  the  due  date  of  the  moneys 
secured  has  not  arrived,  these  moneys  become  immediately  pay- 
able, and  they  stand  in  a  position  su})erior  to  that  of  the  general 
creditors,  who  can  touch  nothing  until  they  are  paid :  Panama 
N.Z.  and  Australian  Royal  Mail  Co.,  6  Ch.  318 ;  Hodson  v.  Tea 
Co.,  14  CD.  869 ;  Wallace  v.  Universal  dkc.  Co.,  1894,  2  Ch.  647. 
But  until  the  presentation  of  a  winding-up  petition  the  business 
of  the  company  is  going  on,  and  any  payment  of  a  just  debt  by 
the  company  is  a  transaction  in  the  course  of  the  business  of 
the  company  and  good  as  against  debenture-holders,  even 
though  such  payment  may  be  liable  to  an  attack  (as  a  fraudu- 
lent preference)  for  the  benefit  of  the  general  body  of  creditors : 
Willmott  V.  London  Celluloid  Co.,  34  CD.  147.  And  a  sale  of 
stock-in-trade  for  the  purpose  of  paying  trade  debts  and  other 
pressing  liabilities  is  in  the  course  of  business:  Old  Bushmills 
Distillery  Co.,  1897,  1  Ir.R.  Ch.  488 ;  so  also  is  the  hypothecation 
of  book  debts  or  bank  remittances  to  a  creditor  :  Biggerstaff  v. 
RowatVs  Wharf,  Ltd.,  1896,  2  Ch.  93  ;  Arauco  Co.,  79  L.T.  336 ; 
and  a  distress  levied  before  the  commencement  of  the  winding- 
up  of  a  company,  and  before  a  receiver  is  effectually  appointed 
on  behalf  of  the  debenture-holders,  is  valid  against  the  deben- 
ture-holders :  Roundwood  Colliery  Co.,  1897,  1  Ch.  373.  Where 
a   creditor  levies  execution  of  a  judgment  against  a  limited 
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conipuny,  the  sheriff,  on  notice  of  an  action  by  debenture-  Part  III. 
holders  to  enforce  their  securities,  ought  to  obtain  an  inter-  Chap.  8. 
pleader  issue  ;  if  he  does  not  the  Court  will  grant  an  injunction 
to  restrain  the  sale,  as  the  debenture-holders'  rights  if  asserted 
prevail  against  an  execution  creditor :  Taunton  v.  Sheriff  of 
Warwickshire,  1895,  2  Ch.  319  ;  see  Opera  Co.,  1891,  3  Ch. 
260.  But  if  a  garnishee  order  absolute  has  been  obtained 
attaching  a  debt  due  to  a  company,  the  garnishee  may  pay  it 
to  the  judgment  creditor,  notwithstanding  express  notice  by  a 
debenture-holder  of  his  security  and  claiming  the  debt :  Rob- 
son  V.  Smithy  1895,  2  Ch.  118.  The  debenture-holders  must  take 
steps  to  enforce  their  security,  or  a  winding-up  petition  must  be 
loilged.  It  seems  that  until  a  receiver  is  appointed  by  or  on  the 
application  of  debenture-holders,  or  a  liquidator  is  appointed, 
the  company  has  not  ceased  to  carry  on  business  and  the 
debenture-holders'  charge  is  not  fixed :  Colonial  Trusts  Cor- 
poration, 15  CD.  465 ;  Hubbard  &  Co,,  68  L.J.  Ch.  54  ;  but  in 
such  a  case  as  Robson  v.  Smith,  tit  8u,p,  the  Court  would  most 
probably  grant  an  injunction  as  in  Taunton  v.  Sheriff  of  War- 
wickshire, ut  sup.  In  Oeoghegan  v.  The  Oreymouth  <€:c.  Co.,  16  Geoghegnn  v. 
N.Z.  749,  it  was  held  :-  It^Tc. 

Tliat  the  question  whether  the  security  given  by  debentures  and  a 
trust  deed,  which  in  its  inception,  was  a  floating  security,  had  on  a  certain 
date  become  fixed  and  attached  to  the  company's  assets  as  they  then 
stood,  depends  upon  the  question  whether  the  authority  of  the  company 
to  use,  in  the  course  of  its  business,  the  assets  charged  with  the  moneys 
owing  to  the  debentui'e-holders  had  then  been  determined.  It  is  not 
necessary,  in  order  tliat  the  floating  security  may  attach,  that  the 
company's  business  should  be  brought  to  an  end  Anally  and  for  ever. 

And  that  where  debenture-holders  intervene  and  claim  property 
seized  at  the  suit  of  an  execution  creditor  before  it  is  sold,  and  the  proceeds 
handed  over  to  the  execution  creditor,  their  rights  prevail. 

It  was  also  held  that  Sub-sec.  (f)  of  Sec.  2  of  The  Chattels  Transfer 
Act,  1889,  which  excludes  from  the  operation  of  that  Act  debentures 
issued  by  any  company  or  other  corporate  body,  applies  to  debentures 
issued  by  a  British  company  incorporated  in  England  under  The  Imperial 
Joint  Stock  Companies  Acts,  1862  to  1890,  notwithstanding  that  it  has  not 
within  the  Colony  a  register  of  its  mortgages  such  as  a  company  incor- 
porated under  The  Companies  Act,  1882  (N.Z.),  is  directed  to  keep.  The 
debentures  of  such  a  company  do  not  therefore  require  registration  under 
The  Chattels  Transfer  Act,  1889:  The  Standard  Manufacturing  Co.,  1891, 
1  Ch.  627,  followed. 

Where  debentures  of  a  company  state  on  their  face  that  the  holders 
will  be  entitled  to  the  benefit  of,  and  be  subject  to,  the  provisions  con- 
tained in  a  trust  deed  for  securing  payment  of  tlie  principal  moneys  and 
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Part  III.  interest  payable  under  the  debentures,  and  such  particulars  of  the  trust 
Ohap.  8.  deed  are  given  as  are  sufficient  to  identify  it,  the  trust  deed  is  incorporated 
'  in  and  made  part  of  each  debenture,  and  is  protected  as  part  of  each 
debenture.  It  does  not,  therefore,  require  registration  under  The  Chattels 
Transfer  Act,  1889,  any  more  than  the  debentures  themselves :  Jenkimon 
V.  Brandley  Mining  Co.,  19  Q.B.D.  568,  distinguished.  The  joint  operation 
of  debentures  and  of  a  trust  deed  referred  to  therein,  was  held  to  consti- 
tute the  trustees  named  in  the  deed  trustees  for  the  debenture-holders  for 
the  purpose  of  enforcing  all  rights  given  to  the  debenture-holders  both  by 
the  debentures  and  by  the  trust  deed. 

It  was  also  held  that  compensation  to  a  workman  recoverable  under  a 
statute  which  constituted  the  amount  thereof  a  charge  on  the  mine  and 
mining  plant  in  or  about  which  such  person  was  employed,  was  not  a  first 
and  paramount  charge,  but  a  charge  only  upon  the  particular  interest  of 
the  person  against  whom  the  compensation  was  recovered,  subject  to  all 
encumbrances  created  before  the  charge  arose.  And  that  an  omission  by 
the  encumbrancee  to  give  notices  before  enforcing  the  encumbrance  could 
not  be  taken  advantage  of  by  execution  creditors  of  the  encumbrancer,  as 
they  might  be  waived  and  had  been  waived  by  the  encumbrancer. 

The  Remedies  of  Debenture-holders. 

The  remedies  open  to  debenture-holders  in  enforcing  their 
securities  depend  on  whether  the  debentures  are — 

(1)  A  floating  charge ;  or  are 

(2)  Secured   by   a   mortgage   of   specific   property,   usually 

executed  to  trustees  for  the  debenture-holders  ;  or  are 

(3)  Naked  debentures. 

WJiere  the  Debentures  Merely  Create  a  Floating  Charge. 
When  security  A  security  by  floating  charge  is  usually  made  enforceable — 

(1)  On  default  being  made  by  the  company  in  payment  of 

the  principal  or  interest  for  the  period  specified  in  the 
conditions  of  the  debentures ; 

(2)  On  an  order  being  made  by  the  Court  for  the  winding- 

up  of  the  company ; 

(3)  On  an  effective  resolution  being  passed  for  the  winding- 

up  of  the  company. 

The  security  will  be  enforceable  in  the  two  last-mentioned 
events,  whether  or  not  they  are  specified  in  the  conditions,  as 
also  in  the  two  following  events  : — 

(4)  If  the  company  ceases  to  be  a  going  concern  and  stops 

business :   Oovernment  Stock  d:c,  Co,  v.  Manila  RaUvHiy 
Co.,  1897,  A.C.  81,  per  Lord  Macnaghten  at  p.  86;  or 
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(5)  If  the  company  parts  with  substantially  the  whole  of  Part  III. 
its  assets  otherwise   than   in   the  ordinary   course  of  0>^P*  3. 
business :   Huhhuck  v.    Helms^   56   L.T.   232 ;   see   also 
Borax  Co.,  1901,  1  Ch.  326,  337. 

When  any  of  the  above-mentioned  events  has  taken  place  Howenforoe- 
the  debenture-holders  may  commence  an  action  to  enforce  their  *  ®* 
securities.     The  action  will  be  commenced  by  a  debenture-holder 
on  behalf  of  himself  and  the  others,  as  plaintiff,  and  the  com- 
pany and  any   dissentient  debenture-holders   and   any  person 
having  a  subsequent  encumbrance,  as  defendants,  at  all  events 
if  the  action  is  for  foreclosure:    Wallace  v.  Evershed^  1899,  1  Action. 
Ch.  891.      (It  is  submitted  that  Sec.  14  of  The  Property  Law 
Consolidation  Act,  1883,  prohibiting  foreclosure  is  to  be  read 
with  Sees.  13  and  15,  and  applies  only  to  land.)     See  Sadler  v. 
Worley,  1894,  2  Ch.  170,  and  form  of  foreclosure  judgment  as  to  Foredosnre. 
uncalled  capital  (adopted  in  Halifax  &c,  Co.  v.  Radcliffe,  1895, 
W.N.  63),  at  p.  177.      And  it  seems  that  subsequent  encum- 
brancers should  be  joined  where  an  order  for  sale  is  sought :  Bale. 
Parkinson  v.    Wainwrighty  1895,  W.N.  63.     But  it  seems  that 
in  practice  a  receiver  may  be  appointed  without  joining  subse- 
quent encumbrancers :  Simonsen's  Debentures,  2nd  ed.,  149,  n. 
As  to  receivers,  see  Daniel's  Chancery  Practice,  7th  ed.,  p.  1409, 
and  Oamaru  Harbour  Board,  13  N.Z.  24.     Charging  debentures 
often  contain  a  power  to  appoint  a  receiver. 

In  Henry  Pound  Son  &  Hutchins,  42  CD.  402,  the  power  Power  to 
was  contained  in  the  debenture,  though   the  debentures  were  ^^yer.* 
secured  by  a  mortgage  in  trust  for  the  debenture-holders.     A 
reference  to  the  judgment  will  show  the  advantages  of  such  a 
clause.     After  referring  to  the  powers  conferred  upon  the  de- 
benture-holders. Cotton,  L.J.,  said  (p.  419) : — 

'T  think  that  the  fact  that  the  company  has  been  wound-up  does 
prevent  a  good  many  of  those  powers  being  exercised;  but  that,  to  my 
mind,  does  not  prevent  the  mortgagees'  receiver  taking  possession.  Now, 
this  property  being  on  mortgage,  the  mortgage  not  being  in  any  way  dis- 
pated,  and  its  nature  not  being  disputed,  it  comes  to  this :  that  it  was  a 
charge,  not  exactly  a  legal  mortgage  on  the  whole  property  of  the  com- 
pany ;  and  it  is  not  said  that  such  a  security  as  that  is  null  and  void.  As 
part  of  the  security  there  was  to  be  a  receiver  appointed,  who  was  to  take 
possession  and  sell.  The  argument  has  been  this :  that  in  this  case,  if  the 
receiver  is  only  to  have  such  a  power  as  a  receiver  appointed  by  the  Court 
in  an  action  would  have,  he  must  be  treated  for  the  purposes  of  this  appli- 
cation as  if  he  were  a  receiver  appointed  by  the  Court.  That  appears  to 
me  to  be  entirely  missing  the  point.    If  the  Court  appoints  a  receiver  at 
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Part  III.  the  instance  of  the  mortgagee,  the  mortgagee  not  having  without  the 
Ohap.  8.  assistance  of  the  Court  power  to  appoint  a  receiver,  then  the  Court 
exercises  its  discretion  as  to  who  shall  be  appointed  receiver,  and  appoints 
the  receiver  whom  it  thinks  best  to  appoint  for  the  interest  of  the  mort- 
gagee and  of  the  mortgagor,  a  person  who,  having  regard  to  the  interests 
of  both  parties,  the  Court  considers  the  best  peraon.  And  when  a  com- 
pany is  being  wound-up,  whether  there  is  a  winding-up  at  the  time  the 
receiver  is  appointed  by  the  Court  or  afterwards,  then  the  Court  says :  *  It 
is  quite  useless  to  have  the  expense  of  two  receivers,  the  liquidator — who 
is,  in  fact,  in  some  senses  a  receiver — and  another  receiver  appointed  in 
this  action.'  There  the  Court  exercises  its  discretion  as  to  whom  it  is  to 
appoint.  But  these  cases  do  not  at  all  apply,  in  my  opinion,  where  a 
receiver  who  is  asking  to  be  let  into  possession  has  not  been  appointed  by 
the  Court,  but  is  appointed  by  the  mortgagees  under  the  exercise  of  the 
power  given  them  by  the  mortgage  deed.  In  such  a  case  it  is  not  left  to 
the  Court  to  determine  who  shall  be  the  receiver  best  for  the  interest  of 
all  parties,  but  the  mortgagee  comes,  and  says :  *  My  deed  enables  me  to 
appoint  A.  B.,  and  I  have  appointed  him,  and  I  ask  tlie  Court  to  let  him 
into  possession,  that  being  one  of  the  powers  which  were  given  to  the 
receiver  by  the  deed ;  I  do  not  want  a  receiver  appointed  by  the  Courts 
but  a  receiver  appointed  under  the  powers  conferred  by  the  deed  under 
which  I  claim.'  Then  it  is  said:  ^  If  that  is  so,  why  do  the  debenture- 
holders  apply  to  the  Court  in  respect  of  their  receiver  at  all ;  that  is  an 
admission  that  the  Court  has  a  discretion  ?'  That  is  not  so.  The  reason 
is  this :  A  person  having  a  right  to  a  proijerty  which  is  in  the  possession 
of  an  officer  of  the  Court  cannot,  if  he  could  otherwise  take  possession, 
take  possession  without  leave  of  the  Court  so  as  to  dispossess  the  officer  of 
the  Court,  who  is  in  possession.  It  has  been  ai-gued  .  .  .  that  this 
was  an  application  under  Sec.  87  (Sec.  224  of  1903),  which  says,  *  No 
suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  commenced 
against  the  company  except  with  the  leave  of  the  Court.'  That  is  an 
entire  mistake.  .  .  .  Nothing  has  been  said  to  lead  to  the  suggestion 
that  they  were  applying  with  reference  to  this  section ;  but  it  is  this : 
that  they  would  be  guilty  of  a  contempt  of  Court  if  a  receiver  had  been 
appointed  under  this  deed,  and,  if  after  the  appointment  of  a  liquidator, 
and  after  the  liquidator  was  in  possession,  h*^  liad  taken  possession  of  that 
which  the  liquidator,  the  officer  of  the  Court,  held.  That  is  the  reason 
why  they  must  apply  to  the  Court  to  enable  them,  notwithstanding  the 
possession  of  the  officer  of  the  Court,  to  exercise  the  right  which  they 
have  under  their  own  deed.  But  it  is  said  that  this  will  put  an  end  to  the 
winding-up,  and  that  it  will  entirely  withdraw  the  winding-up  from  the 
control  of  the  Court.  To  some  extent,  no  doubt,  it  would  where  a  com- 
pany which  is  being  wound-up  has  entirely  parted  with  all  its  property  by 
giving  a  simple  mortgage  over  the  whole  of  it.  That  would  paralyse  the 
winding-up,  and  would  paralyse  the  action  of  the  liquidator,  and  would 
certainly  take  away  any  provision  for  the  costs  of  liquidating ;  and  this 
might  be  the  case  even  though  the  mortgage  did  not  include  (as  this  does) 
various  chattels  which  are  necessary  and  important  for  carrying  on  the 
business  of  the  company.  No  doubt  that  would  be  a  very  awkward  posi- 
tion for  those  engaged  in  the  liquidation,  and  I  have  seen  myself  several 
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iustHiices  in  which  all  the  property  has  gone,  and  the  liquidator  lias  not   Part  III. 
been  ah\xs  to  do  anything  effectual  or  useful  in  the  winding-up  of  the  com-  Chap.  8. 
pany,  excepting  selling  something  like  the  goodwill  or  something  of  that  ~ 

shadowy  sort.  But  I  do  not  think  that  here  the  receiver  appointed  under 
this  deed  (who  is  there  called  a  receiver,  which  raises  the  presumption 
that  he  is  like  a  receiver  appointed  by  the  Court)  can  do  all  the  things 
which  are  mentioned  in  the  stipulation  contained  in  the  debenture,  be- 
cause he  certainly  cannot  carry  on  the  business  of  the  company  after  the 
winding-up;  he  cannot  make  calls ;  he  cannot  use  the  company's  name  in 
any  proceeding.  There  are  a  great  variety  of  things  which  we  do  not 
interfere  with  by  allowing  the  receiver  to  take  possession,  for  this  reason, 
that,  so  far  as  my  present  information  goes,  the  altered  position  of  the 
company  is  such  as  to  prevent  various  things  which  this  deed  authorises 
the  receiver  to  do  being  done.  Therefore,  I  think  it  is  right  of  the  mort- 
gagees or  debenture-holders  (I  treat  them  as  mortgagees)  to  take  possession 
of  the  mortgaged  property,  the  winding-up  not  in  any  way  interfering 
with  that,  or  with  their  selling  the  property,  and  the  liquidator  still  being 
enabled  for  the  purpose  of  winding-up,  to  employ  and  use  in  carrying  on 
the  business  of  this  company,  as  he  may  do  for  the  purpose  of  winding-up, 
that  which  is  not  the  property  of  the  company,  but  which  is  the  property 
of  the  debenture-holders,  that  is  to  say,  the  mortgagees.  I  cannot  under- 
stand, I  must  say  with  great  respect,  how  Mr.  Justice  Kay  could  appoint 
the  liquidator  receiver,  because  there  was  no  action  in  which  any  receiver 
could  be  appointed  by  the  Court,  and  if  he  did  not  give  to  the  receiver 
appointed  under  this  deed  what  I  think  was  the  right  of  the  debenture- 
holders  to  take  possession  of,  I  cannot  see  how  he  could  ap|)oint  the 
liquidator  to  be  a  receiver  on  behalf  of  the  debenture- holders." 

Order  that  Mr.  John  Annan,  as  receiver  of  tlu  applicantSy  be  at  liberty 
forth  tcith  to  take  possession  of  all  the  undertaking  and  property  both  real  and 
personal  of  any  kind  belonging  to  the  company;  but  this  order  is  to  be  without 
prejudice  to  any  question  which  may  be  raised  by  the  company  as  to  the 
powers  of  th^  receiver  other  than  the  power  to  take  possession  of  the  property, 
and  to  sell  all  or  any  part  of  it. 

It  will  be  seen  from  that  decision  that,  where  the  debentures 
provide  for  the  appointment  of  a  receiver  by  the  debenture- 
holders,  it  is  unnecessary  to  invoke  the  aid  of  the  Court,  unless 
to  give  the  receiver  possession  after  liquidation.  A  receiver 
appointed  by  the  debenture-holders  is  their  agent,  and  not  the 
agent  of  the  company  :    Vimhos,  Ltd.,  1900,  1  Ch.  470. 

Where   an   effective   power  of   sale  is  given,  either  by  the  when  deben- 
debentures  or  by  the  mortgage  securing  debentures,  and  is  exer-  t^f?-lioWers' 
cisable,  and  the  secured  assets  are  sufficient  to  cover  the  claims  unnecessary. 
of  debenture-holders  and  the  cost  of  realisation,  and  the  amount 
of   the  debenture-holders'  claim  is  undisputed,  there  seems  no 
reason  for  commencing  a  debenture-holders'  action.     But  where 
there  is  likely  to  be  a  deficit,  or   the  amount  of  the  claim  is 
disputed,  or  the  power  of  sale  is  likely  to  be  ineffective,  it  may 
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be  advisable  to  proceed  to  realise  with  tlie  aid  of  the  Court  or 
obtain  a  foreclosure  judgment.  Where  the  security  proves 
insufficient,  and  a  winding-up  is  commenced,  the  Bankruptcy 
Law  applies  by  virtue  of  Sec.  246  of  1903  [corresponding  to  Sec. 
10  of  The  (Imi)erial)  Judicature  Act,  1875]  : — 

Where  on  the  winding-up  of  a  company  the  assets  of  the  com- 
pany may  prove  to  be  insufficient  for  the  payment  of  its  debts  and 
liabilities  and  the  cost  of  winding-up,  the  same  rules  shall  prevail  and  be 
observed  as  to  the  respective  rights  of  secured  and  unsecured  creditors, 
and  as  to  debts  and  liabilities  provable,  and  as  to  the  valuation  of 
annuities  and  of  future  and  contingent  liabilities  respectively,  as  are 
in  force  under  the  law  of  bankruptcy  witli  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  under  such  law  would  be  entitled 
to  prove  for  and  receive  dividends  out  of  the  assets  of  any  such  company 
may  come  in  under  the  winding-up,  and  prove  their  claims  against  the 
company  accordingly. 

This  section  does  not,  however,  bring  into  operation  all  the 
provisions  of  the  Bankruptcy  Acts ;  see  chapter  on  Winding-up 
infra. 

A  manager  may  be  appointed  where  the  goodwill  of  the 
company's  business  is  charged.  The  duty  of  a  manager  is  only 
to  manage  for  the  purpose  of  realisation  and  until  he  can  con- 
veniently realise  :  Leas  Hotel  Co.,  1902,  1  Ch.  832. 

Where  the  Debentures  are  Secured  by  a  Mortgage. 

A  mortgage  securing  debentures  usually  contains  express 
powers  exerciseable  without  the  assistance  of  the  Court,  and,  in 
addition  to  a  power  of  sale,  usually  contains  a  power  to  appoint 
a  receiver  or  manager. 

Where  the  debentures  are  secured  by  mortgage  the  trustees 
may  proceed  to  sell  on  default  as  mortgagees  in  the  ordinary 
way,  without  any  application  to  the  Court. 

Holders  of  mortgage  debentures  may  also  proceed  by 
action  ;  see  3  Palmer's  C.P.,  8th  ed.,  331  ;  Simonsen's  Deben- 
tures, 2nd  ed.,  p.  139  ;  and  see  p.  229  supra. 

Naked  Debentures, 
The  remedies  of  the  holders  of  naked  debentures  are  the 
same  as  those  of  other  unsecured  creditors. 


Registration  of  Mortgages  and  Debentures. 

The  Com-  By  Sec.  129  of  1903  every  company  is  required  to  keep  a 

^^'^to^****'  register  of  all  mortgages  and  charges  specifically  affecting  pro- 
perty of  the  company,  and  to  enter  in  such  register,  in  respect 
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of  each  mortgage  or  charge,  a  short  description  of  the  property  Part  III. 
mortgaged  or  charged,  the  amount  of  charge  created,  and  the  0^>^P«  3. 
names  of  the  mortgagees  or  persons  entitled  to  such  charge. 

A  penalty  is  imposed  on  every  director,  manager,  or  other 
officer  of  the  company  who  knowingly  permits  an  omission  to 
comply   with   these   provisions,   or  the   refusal   to   jH^rmit  any  ^P^°  *^ 
creditor  or  member  to  inspect  such  register.  members. 

But  non-compliance  with  the  section  does  not  affect  the 
validity  of  a  mortgage  or  charge  not  entered,  even  where  the 
mortgage  is  in  favour  of  a  director  :  Wright  v.  Horion^  12  A.C. 
371.  And  a  right  to  inspect  the  register  includes  a  right  to  take 
copies :  Nelson  v.  Anglo-American  Co.,  1897,  1  Ch.  130. 

By  Sec.  130  of  the  Act  of  1903  every  mortgage  given  by  a  itegistration 
company  is  required  to  be  registered  in  the  office  of  the  Regis-  ^^^  ^^f*^^ 
trar  of  Joint  Stock  Companies  witliin   twenty-one   days   after  Registrar  of 
the  execution  of  the   instrument  creating  the   mortga'ge.     The  Co^P*"*®^- 
provisions  of  the  Act  are  substantially  identical  with  the  pro- 
visions of  Sec.  14  of  the  E.  Act  of  1900. 

As  to  the  date  from  which  the  time  for  registration  runs, 
and  for  a  general  review  of  the  English  provisions,  see  Harro- 
gate Estates  Ltd.,  1903,  1  Ch.  498.  See  also  the  notes  to  the 
various  sub-sections  of  Sec.  130  infra. 

Under  the  Act  of  1900,  now  repealed,  a  failure  to  register 
rendered  the  mortgage  void  for  all  purposes  ;  under  the  new 
provisions  an  unregistered  mortgage  is  void  only  as  against  the 
liquidator  and  any  creditor  of  the  company. 

Stamping  I>ebentures. 

It  has  been  held  in  Manning  <fc  Co.  v.  Deputy  Commissioner  Debentare  not 
of  Stamps,  22  N.Z.  500,  that  debentures  are  not  liable  to  stamp  ^^We  to  stomp 
duty,  at  all  events  where  they  create  a  charge. 

The  Mortgage  Debenture  Acts  of  1885  and  1886  have  been  The  Mortgage 
repealed   by  the  Act  of  1903.     These  statutes  were  of  limited  ^^°*™ 
application,  and  were  practically  a  dead  letter. 
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CHAPTER   IV. 


Profite  and  Dividends. 

How  ilffeoted  by  Statutes,  Memopandum,  and  Articles. 
Dividends  Must  Mot  be  Paid  Out  of  Capital. 
Dividends  May  be  Paid  Only  Out  of  Profits. 
Companies'  ilooounts  Ascertaining  Profit. 
Payment  of  Dividends  Out  of  Borrowed  Money. 
Duties  of  Directors  Reoommendintf  Dividend. 
The  Right  of  Members  to  a  Dividend. 
The  TIreation  of  and  Dealing  with  a  Reserve. 

Part  III.  [This  chapter  was  in  type  before  The  Companies  Bill  of  1903  was 
Chap.  4.  introduced.  In  that  Bill  a  clause  was  subsequently  inserted  to 
meet  the  difficulties  raised  by  their  Lordships  in  Dovey  v.  Coryy 
1901,  A.C.  477,  and  became  law— Sec.  52  of  the  Act  of  1903. 
By  that  section  it  is  sought  to  give  effect  substantially  to  the 
views  expressed  by  the  Court  of  Appeal  in  Lee  v.  Neuchatel  &c. 
Co.,  41  CD.  1,  and  Verner  v.  The  General  ike.  Tnimt,  1894,  2  Ch. 
239. 

The  writer  considers  it  advisable  to  reproduce  the  chapter 
here  in  full  for  the  purpose  of  explaining  the  new  provision,  and 
of  showing  the  course  of  the  decisions  which  led  up  to  its  intro- 
duction. 

Section  52  of  1903  is  «s  follows  : — 
52  (1).    In  any  case  where — 

(a)  A  company  by  the  working  or  exhaustion  of  a  mine,  quarry , 
patent,  timber  right,  leasehold,  or  other  wasting  asset,  in  the 
ordinary  course  of  its  business  has  reducinl  the  net  value  of  its 
capital  assets  to  an  amount  less  than  the  amount  of  the  com- 
pany's paid-up  capital ;  or, 

(b)  The  net  value  of  the  company's  capital  assets  is  by  loss  of  capital 
less  than  the  amount  of  the  company's  paid-up  capital,  wliethcr 
such  loss  of  capital  be  a  realized  and  ascertained  loss  or  an 
estimated  loss — 

It  shall  not  be  obligatory  on  such  company  before  declaring  a  dividend 
from  the  profits  on  the  company's  operations  for  any  period  to  have  the 
company's  capital  reduced  in  accordance  with  the  provisions  of  this  Act, 
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or  to  reinstate  any  lost  capital  out  of  profits,  provided  that  the  auditor  Part  III.    . 

or  auditors  of  the  company  certify  on  the  company's  balance-sheet  for  the  Chap.  4. 

I^eriod  in  respect  of  which  it  is  proposed  to  declare  a  dividend  that  the 

assets  of  the  company  other  than  the  profits  proposed  to  be  divided 

are,   upon  a  valuation  thereof  made  to  his  or  their  satisfaction,  more 

than  sufficient  to  pay  the  debts  and  liabilities   (excluding  the  paid-up 

capital)  of  the  company. 

(2).  Nothing  herein  shall  be  construed  as  authorising  a  return  of 
capital  to  shareholders,  excepting  such  as  may  be  involved  in  the  working 
of  a  mine,  quarry,  patent,  timber  right,  leasehold,  or  other  wasting  asset 
in  the  ordinary  course  of  a  company's  business.] 

How  Jlffootod  by  Statutes,  Memopandum,  and  ilFticlos. 

In  considering  the  power  of  a  company  and  of  its  directors 
to  distribute  among  its  members  the  moneys  of  the  company  as 
profits,  the  main  questions  which  arise  are  : — 

1.  Is  the  proposed  distribution  contrary  to  the  Companies 

Act? 

2.  Is  it  in  accordance  with  the  provisions  of  the  company's 

Memorandum  and  Articles  ? 

On  the  first  of  these  questions,  it  must  be  borne  in  mind, 
in  considering  whether  any  proposed   distribution   is   legal   or 
illegal,  that  the  law  does  not  concern  itself  with  the  soundness 
or  unsoundness,  from  the  business  8tand|)oint,  of  any  method  of 
ascertaining  profits,  nor  with  any  question  of  business  prudence, 
nor  whether  the  action  of  the  directors  or  of  the  company  in 
making  any   proposed   distribution   is   in   the  interests  of  the 
company   or   otherwise.     The  simple  question  is  :   Is  the  pro- 
posed  payment   ultra    vires    or    intra   vires  of    the   company;  mustrnTtre- 
or,   in    other    words,   is    the    proposed    payment    a    reduction  tarn  any  part 
of  the  company's  capital  ?     If  it  is  not  a  reduction  of  capital,  to  its 
then   there    only    remains    the   question,   Is    the   payment   in  n^embers. 
accordance  with  the  Memorandum  and  Articles  ? 

In  order  to  see  whether  a  particular  payment  is  a  reduction  Whatis meant 
of  capital   it  is  necessary  to  ascertain  what  is  the  meaning  of  ot&wmwaj 
the  word  **  capital "  used  in  this  connection.     In  Guinness  v.  The  for  this  pur- 
Land  Corporation  of  Ireland,  22   CD.  349,  Cotton,   L.J.,  said  ^" 
(p.  376):- 

**The  Act  requires  the  Memorandum  to  state  the  objects  of  the  com-  Meaning  of 
pany  and  the  amount  of  capital  with  which  the  company  proposes  to  be  "capital." 
registered.    What  is  the  meaning  of  the  word  'capital,'  and  what  is  the 
effect  of  the  statement  of  the  amount  of  capital  in  the  Memorandum, 
having  regard  to  the  other  sections  of  the  Act  ?    We  have  first  to  ascer- 
tain what  is  meant  by  'capital,'  and,  to  my  mind.  Sec.  38*'  (identical 
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Part  III.  with  Sec.  66  of  1903),  *'as  to  the  liability  of  members,  is  of  the  utmost 
Ohap.  4.  importance  as  a  guide  to  answering  that  question.  That  section  provides 
that,  in  the  case  of  a  company  limited  by  shares  being  wound-up,  no  con- 
tribution shall  be  required  from  any  member  exceeding  the  amount,  if 
any,  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present  or 
past  member;  that  the  capital  of  the  company,  as  mentioned  in  the 
Memorandum,  is  to  be  the  fund  which  is  to  pay  the  creditors  in  the  event 
of  the  company  being  wound-up.  From  that  it  follows  that  whatever  has 
been  paid  by  a  member  cannot  be  returned  to  him.  In  my  opinion,  it 
also  follows  that  what  has  been  described  in  the  Memorandum  as  the 
the  capital  cannot  be  diverted  from  the  objects  of  the  society.  It  is,  of 
course,  liable  to  be  spent  or  lost  in  carrying  on  the  business  of  the  com- 
pany, but  no  part  of  it  can  be  returned  to  a  member  so  as  to  take  away 
from  the  fund  to  which  the  creditors  have  a  right  to  look  as  that  out  of 
which  they  are  to  be  paid." 

This  passage  was  referred  to  with  approval  by  Lord  Mac- 
naghten  in  Trevor  v.  Whitworth,  12  A.C.  .409,  at  p.  433.  In 
Vemer  v.  General  &c.  Trust,  1894,  2  Ch.  239,  Lindley,  L.J., 
delivering  the  judgment  of  Smith,  L.J.,  and  himself,  said  (p. 
266)  :— 

**  Moreover  when  it  is  said,  and  said  truly,  that  dividends  are  not 
to  be  paid  out  of  capital,  the  word  '  capital '  means  the  money  subscribed 
pursuant  to  the  Memorandum  of  Association,  or  what  is  represented  by 
that  money.  Accretions  to  that  capital  may  be  realised  and  turned  into 
money  which  may  be  divided  among  the  shareholders,  as  was  decided  in 
1892,  2  Ch.  Lubbock  v.  British  Bank  of  South  America, 
198. 

In  The  International  Contract  Company^  Case,  17  W.R.  459, 

Giffard,  L.J.,  said :  "  The  addition  of  property  is  no  addition  to 

the  capital  of  the  company." 
What  is  a  There  are  two  main  classes  of  cases  in  which  the  principle 

of^ltal?^*     laid  down  in  Ouinness  v.  The  Land  Corporation  o/  Ireland,  ut  mp^ 

has   been  applied,  and  its  application  has  been  the  subject  of 

much  difference  of  legal  opinion  : — 

1.  Where  a  company  is  formed  to  work  a  wasting  asset,  as, 

for  example,  a  mine,  a  quarry,  or  a  patent,  and  the 
payment  of  dividends  almost  necessarily  results  in  a 
reduction  of  the  capital  value  of  the  company's  asset 
and  its  ultimate  exhaustion. 

2.  Where  capital  has  been  sunk  and  lost  in  some  enterprise 

— that  is,  is  not  represented  by  available  assets,  and  yet 

the  annual  working  of  the  company  shows  a  profit. 

The  question  of  difficulty  in  the  second  class  of  cases  is 

whether  such   profit  may  be  divided  among  the  shareholders 

without  either  making  up  the  loss  which  has  been  sustained  on 

capital  account  or  having  the  capital  reduced  by  the  Court. 
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The  leading  decision  of  the  first  class  is  Lee  v.  Neachatel  Part  III. 
<frc.,  41  CD.  1,  and  of  the  second  class  is  Verner  v.  The  General  Chap.  4. 
<Cv.  Trust,  ut  sup. 

In  the  Neuchatel  case  the  company  was  formed  to  work  a  L««  ▼•  The 
concession  to  get  bituminous  rock  within  a  defined  area  in  the  co. 
Val  de  Trovers  for  a  definite  period  of  years.  It  was  sought  by 
some  of  the  ordinary  shareholders  to  restrain  the  company  from 
paying  to  the  preference  shareholders  a  dividend  until  an 
alleged  loss  and  depreciation  of  the  capital  and  assets  of  the 
company  had  been  made  good,  and  the  argument  of  the  plain- 
tiffs proceeded  on  three  grounds : — 

1.  That  a  great  part  of  the  capital  had  been  lost. 

2.  That   the  property  of  the   company  was  not   sufficient 

to  make  good  the  share  capital ;  that  assets  to  provide 
for  that  sliare  capital  must  be  made  up  before  any 
dividend  could  be  declared ;  that  if  dividends  were 
declared  without  that  being  done,  that  ought  to  be 
treated  as  a  return  and  division  of  capital  among 
shareholders,  and  therefore  illegal. 

3.  That  the  concession  being  a  wasting  property,  the  divi- 

sion of  the  annual  proceeds  of  working  it  was  a  division 
of  part  of  the  capital  assets  of  the  company  which  were 
represented  by  the  concession. 

The  facts  showed  that  the  company  had  made  a  loss  on  the 
working  for  the  first  year  of  its  operations,  but  had  made  up  that 
loss  out  of  the  workings  of  subsequent  years  before  declaring 
any  dividend,  and  that  the  assets  of  the  company  were  of 
greater  value  at  the  time  of  the  declaration  of  the  dividend 
which  was  attacked,  than  they  were  at  the  time  of  the  formation 
of  the  company;  and  that  the  property  of  the  company  was 
acquired  for  paid-up  shares. 

The  rise  in  value  of  the  assets  of  the  company  to  an  amount 
exceeding  their  value  when  the  company  was  formed,  was  held 
to  be  an  answer  to  the  first  objection. 

On  the  second  objection,  Cotton,  L.J.,  said  (p.  16) : — 

"Then  it  is  no  doubt  the  law  that  the  capital,  in  the  sense  of  the 
assets  of  the  company  obtained  for  the  shares,  must  not  be  applied  except 

for  the  purposes  of  the  company In  my  opinion  there  is  no 

obligation  imposed  upon  the  company  or  its  shareholders  to  make  up  the 
assets  of  the  company  so  as  to  meet  the  share  capital,  where  the  shares 
have  been  taken  under  a  duly  registered  contract,  which  binds  the  com- 
pany to  give  its  shares  for  certain  property  without  pa3rment  in  cash. 
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Part  III.       .     .     ;     .    In  my  opinion  it  woiiM  be  wrong  to  say  that  a  division  among 

Ohap.  4.         the  sliareholders  of  money  wliich  the  company  are  not  bound  to  apply  in 

making  up  the  nominal  amount  of  their  Hhare  capital  is  a  return  of 

Lee  V.  The        ^P^**^" 

Neuchatel  &c.  Lindley,  L.J.,  said  (at  p.  22):— 

'*  The  Companies  Acts  do  not  require  the  capital  to  be  made  up  if 
lost.  They  contain  no  provision  of  the  kind.  There  is  not  even  any  pro- 
vision that  if  the  capital  is  lost  the  company  shall  be  wound-up,  and  I 
think  the  omission  is  quite  reasonable.  The  capital  may  be  lost,  and  yet 
the  company  may  he  a  thriving  concern.  .  .  .  Supposing  a  comjiany  ia 
formed  to  start  a  daily  newspaper ;  supposing  it  sinks  £250,000  before  the 
receipts  from  sales  and  advertisements  equal  the  current  expenses,  and 
supposing  it  then  goes  on,  is  it  to  be  said  that  the  company  must  come  to 
a  stop,  or  that  it  cannot  divide  profits  until  it  has  replaced  its  £2«')0,000, 
winch  has  been  sunk  in  building  up  a  pro^wrty  which,  if  put  up  for  sale, 
would  perhaps  not  yield  £10,000  ?  That  is  a  business  matter  left  to 
business  men.  If  they  think  their  prospects  of  success  are  considerable, 
so  long  as  they  pay  their  creditors,  there  is  no  reason  why  they  should  not 
go  on  and  divide  profits,  so  far  as  I  can  see,  though  every  shilling  of  their 

capital  may  be  lost Having  shown    ....    that  the  Acta 

do  not  require  th^  capital  to  be  made  up  if  lost,  I  cannot  find  anything  in 
them  which  precludes  payment  of  dividends  so  long  as  the  assets  are  of 
less  value  than  the  original  capital.  If  they  are  so,  it  becomes  a  question 
of  prudence  for  mercantile  men  whether  they  will  wind-up  or  not." 

Lopes,  L.J.,  said  (at  p.  26) : — 

**  It  is  said  by  the  appellant  that  a  company  is  not  at  liberty  to  pay 
a  dividend  unless  they  can  show  that  their  available  property  at  the  time 
of  declaring  the  dividend  is  equivalent  to  their  nominal  or  share  capital. 
In  my  opinion  such  a  contention  is  untenable.  Wliere  nominal  or  share 
capital  is  diminished  in  value,  not  by  me^ns  of  any  improper  dealing  with 
it  by  the  company,  but  by  reason  of  causes  over  which  the  company  lias 
no  control,  or  by  reason  of  its  inherent  nature,  that  diminution  need  not, 
in  my  opinion,  be  made  good  out  of  revenue.  In  such  a  case  a  dividend 
may  be  paid  out  of  current  annual  profit,  out  of  profits  arising  from  the 
excess  of  ordinary  receipts  over  expenses  properly  chargeable  to  the 
revenue  account,  provided  there  is  nothing  in  the  Articles  of  Association 
prohibiting  such  an  application,  and  providing  it  is  done  honestly." 

On  the  third  objection — 

Cotton,  L.J.,  said  (at  p.  16) : — 

"  It  is  said  that  the  concession  is  a  wasting  property,  and,  as  it  is  a 
wasting  property,  that  dividing  its  annual  proceeds  is  dividing  part  of  the 
capital  assets  of  the  company,  which  are  represented  by  this  concession. 
That  was  pressed  upon  us,  and  that  is  a  difiUculty,  because  it  is  established 
that  you  must  not  apply  the  assets  of  the  company  in  returning  to  the 
shareholders  what  they  have  paid  up  on  their  shares.  But  we  must  con- 
sider exactly  how  the  case  stands.  There  is  nothing  in  the  Act  which  says 
that  dividends  are  only  to  be  paid  out  of  profits.  There  is  a  provision  to 
that  effect  in  Table  A,  and  that  rather  favours  the  view  that  the  matter 
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of  how  profits  are  to  be  divided  aii<l  dealt  with  and  out  of  what  funds   Part  III. 
dividends  are  to  be  declared,  is  a  matter  of  internal  regulation.    But  still  Chap.  4. 

there  is  this  firmly  fixed,  that  capital  assets  of  the  company  are  not  to  be   

applied  for  any  purpose  not  within  the  objects  of  the  company,  and  paying   ,  ^, 

a  dividend  is  not  the  object  of  the  company ;  the  carrying  on  the  business   Neuchatel- Ac. 

of  the  compjiny  is  its  object.    If  this  proi)erty  was  property  of  another   Co. 

nature— property  which  would  not  be  reasonably  or  properly  consumed  in 

providing  profit — the  case  would  stand  in  a  very  different  position.    If 

there    was   a  permanent  property  which   would   not  be  reasonably  or 

properly  so  consumed,  but  the  fruit  of  which  only  would  be  used  in 

providing  profit,  then  if  the  directors  were  to  sell,  or  the  shareholders 

were  to  authorise  a  sale  of  that,  and  then  to  declare  a  dividend  out  of  the 

proceeds,  that  would    ...    be  applying  the  capital  of  the  company  to 

a  purpose  which  was  not  authorised.    But  here  for  the  purpose  of  getting 

the  profit  there  is  necessarily  a  consumption  year  by  year  of  part  of  the 

capital  of  the  company If  here  it  could  be  shown  that  this 

dividend  had  been  declared  from  improper  motives,  fraudulent  motives,  or 
with  the  intention  not  of  dividing  profits,  but  of  dividing  and  returning 
capital,  I  think  the  Court  ought  to  interfere ;  as  it  ought,  in  my  opinion, 
in  any  case  where  there  is  any  such  improper  dealing  either  by  directors 
or  by  the  majority  of  shareholders  of  the  company.  But  if  the  Court  sees 
that  the  directors  and  the  company  have  acted  fairly  and  reasonably  in 
ascertaining  whether  this  is  a  division  of  profit  and  not  of  capital,  then, 
in  what  is  really  a  matter  of  internal  arrangement  (if  it  is  done  honestly 
and  does  not  violate  any  of  the  provisions  of  the  Articles),  the  Court  is 
very  unwilling  to  interfere,  and  in  my  opinion  ought  not  to  interfere,  with 
the  discretion  of  the  directors  who  have  the  management  of  the  company 
or  with  the  powers  exercised  by  the  company  within  the  Articles.  Of 
coarse,  if  a  power  given  by  the  Articles  goes  beyond  what  can  be  given  to 
the  company  or  to  the  directors,  then  the  Court  must  interfere ;  but,  in 
my  opinion,  the  only  thing  here  to  be  considered  is:  is  this  really  a 
division  of  the  capital  assets  of  the  company  under  the  guise  of  making 
and  declaring  a  dividend  ?  In  my  opinion,  in  this  company,  as  in  other 
companies,  the  directors  and  others  who  have  the  control  ought  to 
consider  whether,  in  a  fair,  reasonable  way,  what  they  are  going  to 
divide  is  to  be  considered  as  profits ;  but,  in  considering  that,  they  may 
well  have  regard  to  the  Articles.  There  is  no  necessity  .  .  .  to  set 
apart  every  year  a  sum  to  answer  the  supposed  annual  diminution  in  the 
value  of  this  property  from  the  lapse  of  time. 

Lindley,  L.J.,  said  (at  p.  24)  :— 

"Now  we  come  to  consider  how  the  Companies  Act  is  to  be  applied 
to  the  case  of  a  wasting  property.  If  a  company  is  formed  to  acquire  and 
work  a  property  of  a  wasting  nature — for  example,  a  mine,  a  quarry,  or  a 
patent— the  capital  expended  in  acquiring  the  property  may  be  regarded 
as  sank  and  gone,  and  if  the  company  retains  assets  sufficient  to  pay  its 
debts,  it  appears  to  me  that  there  is  nothing  whatever  in  the  Act  to 
prevent  any  excess  of  money  obtained  by  working  the  property  over  the 
cost  of  working  it  from  being  divided  amongst  the  shareholders,  and  this, 
in  my  opinion,  is  true,  although  some  portion  of  the  property  itself  is  sold 
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and  in  some  sense  the  capital  is  thereby  diminished.  If  it  is  said  that 
such  a  course  involves  payment  of  dividend  out  of  capital,  the  answer  is 
that  the  Act  nowhere  forbids  such  a  payment  as  is  here  supposed." 

LojK'H,  L.J.,  said  (at  p.  27) : — 

'*  But  is  iH  said  that  where  the  capital  is  in  its  nature  of  a  wasting 
character,  depreciated  by  effluxion  of  time  or  exhaustion  of  materials,  aa 
in  the  case  of  minen  or  leaseholds,  then  a  sum  must  be  laiti  aside  to  meet 
the  gradual  depreciation,  and  that  until  such  sum  is  laid  aside  there  is 
nothing  in  the  nature  of  profits  divisible  among  the  shareholders.  In  the 
case  now  before  the  Court  one  of  the  Articles  provides  that  the  directors 
may,  before  recommending  any  dividend,  set  aside  and  invest  out  of  the 
profits  such  sums  as  they  may  think  fit  as  a  reserve  fund ;  but  the  Article 
gooH  on  to  say  that  they  are  not  obliged  to  reserve  moneys  for  the 
renewal  or  the  replacing  of  any  lease,  or  of  the  company's  interest  in  any 
proi)erty  or  concessicm.  Unless  this  Article  is  ultra  vires  no  question  arises, 
for  the  Article  expressly  exonerates  the  directors  from  creating  a  reserve. 
Is  then  this  Article  ultra  riren?  I  think  not.  I  know  of  no  obligation 
imposed  by  law  or  statute  to  create  a  reserve  fund  out  of  revenue  to  recoup 
the  wasting  nature  of  capital.  Subject  to  any  provision  to  the  contrary- 
contained  in  the  Articles,  I  believe  the  disposition  of  the  revenue  is 
entirely  in  the  hands  and  under  the  control  of  the  company.  Provided 
there  is  by  the  company  no  infraction  of  the  capital,  and  nothing  in  the 
Articles  to  the  contrary,  the  disposition  of  the  revenue  is  a  matter  of 
internal  arrangement.  The  capital  in  an  undertaking  like  this  is  in  its 
inherent  nature  wasting.  The  scheme  of  this  undertaking  is  that  there 
should  be  a  gradual  exhaustion  of  material ;  the  wasting  is  the  business  of 
the  company,  and  without  such  gradual  exhaustion  there  would  be  no 
revenue.  I  am  unable  to  see  in  this  case  that  either  capital  or  the  produce 
of  capital  has  been  dealt  with  in  a  way  which  is  not  authorised." 

The  effect  of  a  loss  of  capital  on  the  power  of  a  company 
to  pay  dividends  out  of  current  profits  without  first  either 
making  up  its  lost  capital  or  having  its  capital  reduced  by  the 
Court,  was  considered  in  Verner  v.  The  Oeneral  and  Commercial 
Investment  Trust,  1894,  2  Ch.  239. 

In  that  case  the  investments  of  the  company  had  fallen  ia 
value  by  a  quarter  of  million,  and  an  action  was  brought  to 
have  it  decided  whether  a  dividend  could  be  paid  out  of  profits 
which  remained  after  paying  interest  on  debentures  and  all 
expenses  for  the  year.  It  will  be  seen  that  the  judgment  of 
Lindley  and  Smith,  LL.J.,  in  the  Court  of  Appeal,  draws  the 
distinction  between  the  loss  of  fixed  capital  and  of  floating  or 
circulating  capital. 

As  to  the  question  of  having  the  capital  reduced  by  the 
Court,  where  there  has  been  a  loss,  in  order  to  enable  a  dividend 
to  be  paid,  Stirling  J.,  before  whom  the  action  was  heard,  said, 
in  delivering  judgment  (p.  248) : — 

*'  It  was  suggested  ....  that  the  object  of  the  petition  (to  have 
the  capital  reduced)  was  not  really  to  enable  dividends  to  be  paid,  but  to 
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r<Mluce  the  aiuount  of  the  shares  po  as  to  increase  the  apparent  amount  Part  III* 
of  dividend.    It  is  said,  and  I  believe  truly,  that  shares  would  be  thus  Chap.  4. 
rendered  more  marketable.    For  example,  shares  in  a  company  with  a 
capital  of  £r>0,000  paying  dividends  of  6  per  cent,  would,  it  in  naid,  sell  at  yg-„g-  ..  rru^ 
a  hi);her  price  than  shares  in  a  cr>mpany  with  a  capital  of  £100,000  paying  General  &c. 
a  diviilend  of  3  i>er  cent.     I  can  only  say  that,  if  this  was  all  that  was   Trust, 
intended,  I  can  scarcely  suppose  that  the  liegislature  would  have  been  so 
ready  to  Interfere.     But,  however  this  may  be,  in  point  of  fact  the  Com- 
panies Act  of  1877  does  provide  a  means  by  which  a  company  which  has 
lost  capital,  or  whose  capital  is  to  any  extent  not  represented  by  available 
a>set.M,  may  reduce  that  capital,  and  so  be  enabled  to  projx^rly  pay  a 
dividend  on  the  reduced  capital ;  and  we  all  know  that  to  this  process  of 
re<iuction  of  capital  for  the  purix)8e  of  enabling  dividends  to  be  paid 
recourse  has  been  largely  had  in  practice.    This,  I  am  bound  to  say,  seems 
to  me  to  be  a  consideration  to  which  great  weight  ought  to  be  given,  so 
much  so  that  but  that  I  have  the  guidance  of  the  judgments  of  the 
members  of  the  Court  of  Appeal  in  the  case  of  Lee  v.  Neuchatel  Asphalte 
Co.,  I  should  probably  come  to  the  conclusion  that  the  only  proper  course 
which  could  be  taken  by  a  company  constituted  as  the  present  company  is, 
would  be  to  present  a  petition,  and  obtain  the  sanction  of  the  Court  to  a 
reduction  of  capital  before  a  dividend  was  declared." 

In  the  Court  of  Appeal,  Lindley  and  A.  L.  Smith,  LL.J., 
held  (p.  267)  that  the  Companies  Acts  do  not  render  it  obligatory 
on  a  company  which  has  lost  some  of  its  capital  to  reduce  the 
nominal  amount  mentioned  in  the  Memorandum.  The  follow- 
ing is  their  judgment  in  full,  delivered  by  Lindley,  L.J.: — 

**The  judgment  I  am  about  to  deliver  is  the  joint  judgment  of  the 
Lord  Justice  A.  L.  Smith  and  myself. 

"  The  broad  question  raised  by  this  appeal  is,  whether  a  limited 
company  which  has  lost  part  of  its  capital  can  lawfully  declare  or  pay  a 
dividend  without  first  making  gocxl  the  capital  which  has  been  lost.  I 
have  no  doubt  it  can — that  is  to  say,  there  is  no  law  which  prevents  it  in 
all  cases  and  under  all  circumstances.  Such  a  proceeding  may  sometimes 
be  very  imprudent ;  but  a  proceeding  may  be  perfectly  legal  and  may  yet 
be  opposed  to  sound  commercial  principles.  We,  however,  have  only  to 
connider  the  legality  or  illegality  of  wliat  is  complained  of. 

**  As  was  pointed  out  in  Lee  v.  Neuchatel  Asphalte  Co.f  there  are  41  CD.  1. 
certain  provisions  in  the  Companies  Acts  relating  to  the  capital  of  limited 
companies,  but  no  provisions  whatever  as  to  the  payment  of  dividends  or 
the  division  of  profits.  Kach  company  is  left  to  make  its  own  regulations 
as  to  such  payment  or  division.  The  statutes  do  not  even  expressly  and  in 
plain  language  prohibit  a  payment  of  dividend  out  of  capital.  But  the 
provisions  as  to  .capital,  when  carefully  studied,  are  wholly  inconsistent 
with  the  return  of  capital  to  the  shareholders,  whether  in  the  shape  of 
dividends  or  otherwise,  except,  of  course,  on  a  winding-up,  and  there  can, 
in  my  opinion,  be  no  doubt  that,  even  if  a  Memorandum  of  Association 
contained  a  provision  for  paying  dividends  out  of  capital  such  provision 
would  be  invalid.    The  fact  is  that  the  main  condition  of  limited  tiabilit 
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Part  III.       is  that  the  capital  of  a  limited  company  shall  be  applied  for  the  puriK>Be8 

Chap.  4.        for  which  the  company  i«  formed,  and  that  to  return  the  capital  to  the 
shareholderH  either  in  the  shape  of  dividends  or  otherwise  is  not  such  a 

Verner  v  The  P^^^P**^*^  *^  ^^^  Legislature  contemplated. 

General  d-c.  "  ^w^  tliere  is  a  vast  difference   l)etween   paying  dividends  out  of 

Trust.  capital  and  paying  dividends  out  of  other  money  belonging  to  the  com- 

pany, and  which  is  uot  part  of  the  capital  mentioned  in  the  company's 
Memorandum  of  Association.  The  capital  of  a  company  is  intended  for 
use  in  some  trade  or  business,  and  is  necessarily  exposed  to  risk  of  loss. 
As  explained  in  Lee  v.  NeuchateJ  Asphalte  Co.,  the  capital  even  of  a  limited 
company  is  not  a  debt  owing  by  it  to  its  shareholders,  and  if  the  capital  is 
lost,  the  company  is  under  no  legal  obligation  either  to  make  it  good, 
or,  on  that  ground  only,  to  wind-up  its  affairs.  If,  therefore,  the  company 
has  any  assets  which  are  not  its  capital  within  the  meaning  of  the  Com- 
panies Acts,  there  is  no  law  which  prohibits  the  division  of  such  assets 
amongst  the  shareholders.  Further,  it  was  decided  in  that  case,  and,  in 
my  opinion,  rightly  decided,  that  a  limited  company  formed  to  purchase 
and  work  a  wasting  property,  such  as  a  leasehold  quarry,  might  lawfully 
declare  and  pay  dividends  out  of  the  money  produced  by  working  such 
wasting  property  without  setting  aside  part  of  that  money  to  keep  the 
capital  up  to  its  original  amount. 

"  There  is  no  law  which  prevents  a  company  from  sinking  its  capital 
in  the  purchase  or  production  of  a  money-making  property  or  undertaking, 
and  in  dividing  the  money  annually  yielded  by  it,  without  preserving  the 
capital  sunk  so  as  to  be  able  to  reproduce  it  intact  either  before  or  after 
the  winding-up  of  the  company. 

"  A  company  may  be  formed  upon  the  principle  that  no  dividends 
shall  be  declared  unless  the  capital  is  kept  undiminished,  or  a  company 
may  contract  with  its  creditors  to  keep  its  capital  or  assets  up  to  a  given 
value.  But,  in  the  al>sence  of  some  special  article  or  contract,  there 
is  no  law  to  this  effect;  and,  in  my  opinion,  for  very  good  reasons.  It 
would,  in  my  judgment,  be  most  inexpedient  to  lay  down  a  hard  and  fast 
rule  which  would  prevent  a  flourishing  company,  either  not  in  debt  or 
well  able  to  pay  its  debts,  from  paying  dividends  so  long  as  its  capital 
sunk  in  creating  the  business  was  not  represented  by  assets  which  would, 
if  sold,  reproduce  in  money  the  capital  sunk.  Even  a  sinking  fund 
to  replace  lost  capital  by  degrees  is  not  required  by  law. 

"It  is  obvious  that  dividends  cannot  be  paid  out  of  capital  which  is 
lost ;  they  can  only  be  paid  out  of  money  which  exists  and  can  be  divided. 
Moreover,  when  it  is  said,  and  said  truly,  that  dividends  are  not  to  be  paid 
out  of  capital,  the  word  *  capital '  means  the  money  subscribed  pursuant 
to  the  Memorandum  of  Association,  or  what  is  represented  by  that  money. 
Accretions  to  tliat  capital  may  be  realised  and  turned  into  money,  which 

1892,  2  Ch.       D^ay  be  divided  amongst  the  shareholders,  as  was  decided  in  Lubbock  v. 

198.  British  Bank  of  South  America. 

"  But,  although  there  is  nothing  in  the  statutes  requiring  even  a 
limited  company  to  keep  up  its  capital,  and  there  is  no  prohibition  against 
payment  of  dividends  out  of  any  other  of  the  company's  assets,  it  does  not 
follow  that  dividends  may  be  lawfully  paid  out  of  other  assets  regardless 
of  the  debts  and  liabilities  of  the  company.    A  dividend  presupposes  a 
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profit  in  some  shape,  and  to  divide  as  dividend  the  receipts,  say,  for  a  Part  III. 

year,  without  deducting  the  expenses  incurred  in  that  year  in  producing  Chap.  4. 

tiie  receipts,  would  1)3  as  unjustifiable  in  point  of  law  as  it  would  be 

reckless   and   blameworthy   in   the  eves  of    business  men.     The  same  ,,  mu 

"  Vern6r  v.  Xa6 

observation  applies  to  payment  of  dividends  out  of  borrowed  money.  General  Ac. 

Further,  if  the  income  of  any  year  arises  from  a  consumption  in  that  Trust. 
year  of  what  may  be  called  circulating  capital,  the  division  of  such  income 
as  dividend  without  replacing  the  capital  consumed  in  producing  it  will  be 
a  payment  of  a  dividend  out  of  capital  within  the  meaning  of  the  prohibi- 
tion which  I  have  endeavoured  to  explain. 

**  It  has  been  already  said  that  dividends  presuppose  profits  of  some 
t»ort,  and  this  is  unquestionably  true.  But  the  word  *  profits '  is  by  no 
means  free  from  ambiguity.  The  law  is  much  more  accurately  expressed 
by  saying  that  dividends  cannot  be  paid  out  of  capital  than  by  saying 
that  they  can  only  be  paid  out  of  profits.  The  last  expression  leads  to  the 
inference  that  the  capital  must  always  be  kept  up  and  be  represented  by 
assets  wliich,  if  sold,  would  produce  it;  and  this  is  more  than  is  required 
by  law.  Perhaps  the  shortest  way  of  expressing  the  distinction  which  I 
am  endeavouring  to  explain  is  to  say  that  fixed  capital  may  be  sunk  and 
lost,  and  yet  that  the  excess  of  current  receipts  over  current  payments 
may  be  divided,  but  that  floating  or  circulating  capital  must  be  kept  up, 
as  otherwise  it  will  enter  into  and  form  part  of  such  excess,  in  which  case 
to  divide  such  excess  without  deducting  the  capital  which  forms  part  of  it 
will  be  contrary  to  law. 

"  The  Companies  Acts  do  not  require  even  limited  companies  to  keep 
accounts,  still  less  to  keep  them  in  any  particular  form.  The  only  enact- 
ment on  the  subject  is  Sec.  26  of  The  Companies  Act,  1862,  and  Form  E  in 
the  2nd  Schedule,  and  these  relate  solely  to  the  nominal  capital  and  calls. 
But,  although  this  is  so,  yet,  as  a  matter  of  business,  accounts  of  some 
sort  must  be  kept ;  and  in  order  to  show  what  has  been  subscribed  by  the 
shareholders  an<l  what  has  become  of  the  money  so  subscribed,  and  to 
show  the  results  of  the  company's  trading  or  business,  it  is  practically 
necessary  to  keep  a  capital  account  and  what  is  called  a  profit  and  loss 
account,  and,  as  a  matter  of  business,  these  accounts  ouglit  to  be  kept  as 
business  men  usually  keep  them.  Accordingly,  we  find  provisions  for 
keeping  such  accounts  in  Table  A  in  the  Appendix  to  The  Companies 
Acts,  1862  (see  Arts.  78-82),  and  in  the  Articles  of  Association  of  most,  if 
not  all,  companies.  But  there  is  no  law  which  compels  limited  companies 
in  all  cases  to  recoup  losses  shown  by  the  capital  account  out  of  the 
receipts  shown  in  the  profit  and  loss  account,  although  care  must  be  taken 
not  to  treat  capital  as  if  it  were  profit.  This  is  in  accordance  with  Bolton  1392  2  Ch. 
V.  Natal  Land  and  Colonization  Co.j  which  is  the  latest  reported  case  on  124. 
the  subject.  Further,  it  is  obvious  that  capital  lost  must  not  appear  in 
the  accounts  as  still  existing  intact.  The  accounts  must  show  the  truth, 
and  not  be  misleading  or  fraudulent. 

*'The  Acts  of  1867  and  1877  are  in  no  way  inconsistent  with  these 
observations.  They  provide  for  the  reduction  of  the  nominal  capital 
mentioned  in  the  Memorandum  of  Association.  They  do  not  render  it 
obligatory  on  a  company  which  has  lost  some  of  its  capital  to  reduce  the 
nominal  amount  mentioned  in  its  Memorandum.    There  are  advantages 
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Part  III.  in  doing  so,  and  the  Acts  were  passed  to  enable  limited  companies  to 
Chap.  4.  obtain  these  advantages,  but  there  is  nothing  in  these  Acts,  any  more  than 
in  the  Act  of  1862,  which  prevents  a  company  whicli  has  lost  part  of  its 
Vemerv  The  ^^P^*^^  ^^^™  continuing  to  carry  on  business  and  declaring  and  paying 
General  &c.  dividends.  A  law  forbidding  this  may  well  have  been  considered  by  the 
Trust.  Legislature  far  too  rigid,  and,  in  their  desire  to  check  dishonest  and 

reckless  trading,  Courts  must  be  careful  not  to  put  tighter  fetters  on  com- 
panies than  the  Legislature  has  authorised. 

"  It  follows  from  what  has  been  said  above  that  the  proposed  pay- 
ment of  dividend  in  this  particular  case  cannot  be  restrained.  Mr.  Justice 
Btirling  has,  in  his  judgment,  examined  the  Memorandum  and  Articles 
of  Association  so  fully  that  I  do  not  think  it  necessary  to  examine  them 
again.  It  is  plain  there  is  nothing  in  them  which  requires  lost  capital  to 
be  made  good  before  dividends  can  be  declared ;  on  the  contrary,  they  are 
so  framed  as  to  authorise  the  sinking  of  capital  in  the  purchase  of 
speculative  stocks,  funds,  and  securities,  and  the  payment  of  dividends 
out  of  whatever  interest,  dividends,  or  other  income  such  stocks,  funds, 
and  securities  yield,  although  some  of  them  are  hopelessly  bad,  and  the 
capital  sunk  in  obtaining  them  is  lost  beyond  recovery  (see  the  Memo- 
randum of  Association  (i.)  and  Articles  84  and  85).  There  is  no  suggestion 
of  any  improper  juggling  with  the  accounts,  and  there  is  no  payment  of 
dividend  out  of  capital.  There  is  no  insolvency,  and  we  have  not  to  deal 
with  a  petition  to  wind-up.  Some  capital  is  lost,  but  that  is  all  that  can 
be  truly  said,  and  that  is  not  enough  to  justify  such  an  injunction  as  is 
sought.    The  appeal  must  be  dismissed  with  costs." 

The  principles  laid  down  in  the  Neiichafel  case  and  Vemer^s 
case  were  followed  by  the  Court  of  Appeal  (Lindley,  M.R.,  Sir 
F,  H.  Jeune,  and  Romer,  L.J.)  in  National  Bank  of  Wales,  Ltd,y 
Dovey  v.  Cory  1899,  2  Ch.  629,  but  when  that  decision  came  before  the  House 
of  Lords  (Dovey  v.  Cory,  1901,  A.C.  477),  although  the  appeal 
was  dismissed,  some  of  their  Lordships  appear  to  have  dissented 
from  the  view  taken  by  the  Court  of  Appeal  on  these  questions 
without,  however,  deciding  them. 

Lord  Davey  said  (p.  493) : — 

'*  I  desire  to  express  my  dissent  from  some  propositions  of  law  which 
were  laid  down  in  the  Court  of  Appeal,  and  upon  which  your  Lordships 
thought  it  right  to  hear  the  respondent's  counsel.  The  learned  Judges 
seem  to  have  thought  that  a  joint  stock  company,  incorporated  under  the 
Companies  Acts,  may  write  off  to  capital  losses  incurred  in  previous  years , 
and  may  in  any  subsequent  year,  if  the  receipts  for  that  year  exceed  the 
outgoings,  pay  dividends  out  of  such  excess  without  making  up  the  capital 
account.  If  this  proposition  be  well  founded,  it  appears  to  me  that  a 
company  whose  capital  is  not  represented  by  available  assets  need  never 
trouble  itself  to  reduce  its  capital,  with  the  leave  of  the  Court  and  subject 
to  the  other  conditions  imposed  by  the  Act  of  1877,  in  order  to  enable 
itself  to  pay  dividends  out  of  current  receipts.  My  Lords,  it  may  be  that 
I  have  misapprehended  the  statement  of  law  intended  to  be  made  by  the 
learned  Judges  in  the  Court  of  Appeal.    I  think  that  is  possible,  because 
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I  find  that  in  Vemer  v.  Oeneral  and  Commercial  Trusty  Lord  Lindley  says:  Part  III» 
'Perhaps  the  shortest  way  of   expressing  the  distinction  which  I  am  Chap.  ft. 
endeavoaring  to  explain  is  to  say  that  fixed  capital  may  be  sunk  and  lost, 
and  yet  that  the  excess  of  current  receipts  over  current  payments  may  j.  p 

be  divided,  but  that  floating  or  circulating  capital  must  be  kept  up,  as  ^    '     ^ 

otherwise  it  will  enter  into  and  form  part  of  such  excess,  in  which  case, 
to  divide  such  excess  without  deducting  the  capital  which  forms  part  of 
it,  will  be  contrary  to  law.' 

**  I  reserve  my  opinion  as  to  the  effect  of  an  actual  and  ascertained 
loss  of  part  of  the  company's  fixed  capital,  as  in  the  case  put  by  Mr. 
Swinfen  Eady  of  a  loss  of  a  ship  uninsured.  But,  subject  to  this  observa- 
tion, I  think  that  the  statement  of  law  contained  in  the  passage  I  have 
quoted  is  not  open  to  objection,  and  it  is  only  because  the  learned  Judge 
appears  to  me  to  have  departed  from  it  in  his  judgment  in  the  present 
case  that  I  have  troubled  your  Lordships  with  these  remarks." 

Lord  Halsbury  said  (p.  486)  :— 

"My  Lords,  I  am,  as  I  have  said,  very  reluctant  to  enter  into  a  ques- 
tion which  ....  does  not  arise  here,  and  into  which  the  Court  of 
Appeal  has  entered  at  some  length.  The  only  reason  why  I  refer  to  it  at 
all  is  lest  by  silence  I  should  be  supposed  to  adopt  a  course  of  reasoning 
as  to  which  I  am  not  satisfied  that  it  is  correct.  I  doubt  very  much 
whether  such  questions  can  ever  be  treated  in  the  abstract  at  all.  The 
mode  and  manner  in  which  a  business  is  carried  on,  and  what  is  usual  or 
the  reverse  may  have  a  considerable  interest  in  determining  the  question 
what  may  be  treated  as  profits  and  what  as  capital.  Even  the  distinction 
between  fixed  and  fioating  capital  which  may  be  appropriate  enough  in  an 
abstract  treatise  like  Adam  Smith's  *  Wealth  of  Nations,'  may,  with  refer- 
ence to  a  concrete  case  be  quite  inappropriate.  It  is  easy  to  lay  down  as 
an  abstract  proposition  that  you  must  not  pay  dividends  out  of  capital, 
bat  the  application  of  that  very  plain  proposition  may  raise  questions  of 
the  utmost  difficulty  in  their  solution.  I  desire,  as  I  have  said,  not  to 
express  any  opinion,  but  as  an  illustration  of  what  difficulties  may  arise, 
the  example  given  by  the  learned  counsel  of  one  ship  being  lost  out  of 
a  considerable  number,  and  the  question  whether  all  dividends  must  be 
stopped  until  the  value  of  that  lost  ship  is  made  good  out  of  the  further 
earnings  of  the  company  or  partnership  is  one  which  we  would  have  to 
deal  with.  On  the  one  hand,  people  put  their  money  into  a  trading 
concern  to  give  them  an  income,  and  the  sudden  stoppage  of  all  dividends 
would  send  down  the  value  of  their  shares  to  zero,  and  possibly  involve 
its  ruin ;  on  the  other  hand,  companies  cannot  at  their  will  and  without 
the  precautions  enforced  by  the  statute  reduce  their  capital.  But  what  is 
profits  and  what  is  capital  may  be  a  difficult  and  sometimes  an  almost 
impossible  problem  to  solve." 

These  questions  were  again  discussed  in  Bond  v.  Barrow  Bond  v.  Bar 
Hmmatiie  Steel  Co.,  1902,  1  Ch.  353,  in  which,  on  the  authority  ^^^^  Ac.  Co. 
of    Vemer^s  case  and  Dovey  v.   Cory,  ut  sup,  Farwell,  J.,  con- 
sidered— 

(1)   That   the   question   whether    a   company    has   profits 
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Part  III.  available  for  distribution  must  be  answered  according 

Chap.  4.  ^Q    lY^Q    circumstances    of    each    particular    case,    the 

nature  of  the  company,  and  the  evidence   of  compe- 
tent witnesses  ; 

(2)  That,  although  in  some  cases  fixed  capital  may  be  sunk 
and  lost  without  precluding  the  payment  of  a  dividend, 
circulating  or  floating  capital  must  be  kept  uj)  ; 

(3)  That  in  considering  whether  there  has  been  a  loss  of 
capital,  it  is  immaterial  whether  that  loss  is  an  actual 
ascertained  and  realised  loss  of  capital  or  a  loss  by 
estimated  and  valued  depreciation  ; 

(4)  That  the  propositions,  "Dividends  must  not  \ye  paid  out 
of  capital "  and  "  Dividends  may  only  be  paid  out  of 
profits,"  are  not  identical,  but  diverse ;  the  former  is  the 
requirement  of  the  statutes,  and  cannot  be  dispensed 
with  ;  the  latter  depends  on  the  Articles  of  the  par- 
ticular company  for  its  interpretation — that  is  to  say, 
there  may  be  money  belonging  to  the  company  which 
is  not  capital  in  the  sense  in  which  that  word  is  used 
in  reference  to  limited  liability  companies,  and  at  the 
same  time  is  not  "  profit "  as  defined  by  the  regulations 
of  the  particular  company.     See  infra,  p.  249. 

The  writer  has  extracted  from  the  decisions  before  referred 
to  the  following  propositions,  and  arranged  them  under  the  two 
main  propositions  referred  to  in  Bond  v.  Barroto  &c.,  %it  sup  : — 

■•—Dividends  Most  Not  be  Paid  Out  of  Capital. 

Vemer'8  case,  1.   The  '*  capital  "  of   a  company  for  the  purposes  of  this 

265^*  ^  ^^  proposition  means  the  money  subscribed  by  members  pursuant 
to  the  Memorandum  of  Association,  or  what  is  represented  by 
Guinness  V.  that  money.  It  is  the  fund  out  of  which  the  creditors  of  the 
tion  ^^CD*^  company  are  to  be  paid,  and  to  which  they  have  a  right  to  look 
349,  375.  for  payment. 

NationalBank  No  part  of  it  can  be  lawfully  returned  to  members  under 

1899  *2^Ch       *^^  guise  of  dividends  or  otherwise. 

629/669.  Any  such  payment  would  be  contrary  to  the  Companies 

Vemer's  case,  Acts,  and  ultra  vires  of  the  company,  even  if  expressly  authorised 
ut  Hup,  p.  264.  by  the  Memorandum. 

Vemer's  case,  2.   Capital  may  be  sunk   and  lost  and  unrepresented  by 

tu  sup,  p.  265.  available  assets,  and  yet  the  company  may  carry  on  and  make 
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a  profit  on  its  yearly  operations.     It  need  not  wind-up  because  Part  III* 

its  assets   are   less   in  value  than  the  amount  of  its   paid-up  ^^^'^^^ 

capital. 

8.   It  is  obvious  that  capital  which  is  lost  cannot  be  applied  Vemer*s  case, 
in  the  payment  of  a  dividend,  and,  therefore,  where  a  company, 
notwithstanding   loss  of  capital,  makes  a  profit   on  its   year's 
operations,   it  cannot,   by   distributing  that  profit    among    its 
members,  be  said  to  be  paying  dividends  out  of  capital. 

4.    The   Companies   Acts   nowhere    require    a    company  to 
ai)})ly   its  profits  in  making  up   lost  capital   before   paying  a 
dividend,    but   in   any   method    of    ascertaining   the   profits   of 
a   company,   the   loss   of  ^'  circulating "   or   "  floating ''   capital 
must  be  provided  for  out  of  receipts  before  it  can  be  said  that 
there  is  a  surplus  on  the  year's  operations  which  may  be  distri- 
buted as  profit ;  or,  in  other  words,  "  fixed  capital "  may  be  sunk 
and   lost,  and   yet  the  excess  of  current  receipts  over  current 
expenditure   may  be  divided,  but  "floating"  or  "circulating" 
ca)>ital  must  be  kept  up,  as  otherwise  it  will  enter  into  and  form  vemer's  case, 
part  of  such  excess,  in  which  case  to  divide  such  excess  without  «' «»*p,  p.  266 ; 
deducting   the  capital  which  forms  part  of  it  will  be  contrary  1901,  a.C. 
to  law.  477.' 

The   moneys   expended  in   purchasing  or  constructing  the  Wilmerv. 
business  premises  of  a  trading  company  or  the  way  rolling-stock  i895*™ch^.* 
and  buildings  of  a  railway  company  are  instances  of  "fixed"  245,254. 
cai^ital,   being  monev  which   is  sunk  once  for  all  ;  the  money  ^^^  v.  Bar- 
expended   in   stock-in-trade,   which   in   the   ordinary   course   of  1  ch.  35H. 
business  is  parted  with  and  replaced,  is  an  example  of  "circu- 
culating"  or  "floating"  capital.     Depreciation  of  goodwill  is  a 
loss  of  fixed  capital. 

5«   A  company  may   be   formed   on  the  principle  that  no  Vemer^a  case, 
dividends    shall    be    declared    unless    the   capital   is  kept   un-  "^««P.  P-266. 
diminished,  or  a  company  may  contract  with  its  creditors  to 
keep  its  capital  and  assets  up  to  a  given  value.     But,  in  the 
absence  of  some  special  article  or  contract,  there  is  no  law  to 
this  effect. 

6.  The  Companies  Acts  provide  that,  when  capital  is  lost,  Vemer's  case, 
the  capital  of  the  company  may  be  reduced  with  the  sanction  of  J^^J*^  p^2i8. 
the  Court,  but  the  statutes  do  not  render  it  obligatory  on  a  andDoveyv.* 
company  which  has  lost  some  of  its  capital  to  avail  itself  of  ^.J!}^'  "*  *"''• 
these  provisions  before  paying  a  dividend  out  of  the  profits  of 
any  year's  operations. 
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Put  III.  8.— Dividends  May  be  Paid  Only  Out  of  Profits. 

Ohap.  4. 

— 1.   All  the  assets  of  every  company  must  fall  under  one  or 

Q  both  of  two  heads  : — 

See  per 

Cotton,  L.  J.,  (1)  Capital;  or 

inLeev.  Neu-  ,n\   x-  *  -i.   i 

chatelctc.Co.,  (2)  ^ot-capltal. 

iG'-TublKKik  Assets    which    are    not-capital   are    not   necessarily   profits 

V.  The  British  available   for  dividend  ;    whether  they  are  so  or  not   depends 

1892  2  Ch.      ^^  ^^®  Memorandum  and  Articles  of  the  company. 

Barrow °tc.,^  2.   As  has  been  pointed  out  above,  the  effect  of   the  Com- 

1902, 1  Ch.  panics  Acts  is,  that  under  no  circumstances  may  capital  be 
returned  to  members.     This  is  a  matter  governed  by  statute. 

See  Vemer's  8.   How  the  assets  of  the  company  which  are  not-capital 

5^^6*5!^  '"^'     ^^^^y  ^®  dealt  with  does  not  depend  on  the  statute,  but  depends 

Lee  V.  Neu-      entirely  on  the  terms  of  the  Memorandum  and  Articles. 

chfttelAc.Co.,  How   much   of    the   assets   which   are   not-capital   may   be 

41  CD.  1,  per    ....    ,  ,  ..       ,  ,  ,        .  , 

Cotton,  L.J.,    divided    among    members    as    profit    depends    on   the   internal 

p.  17.  regulations  of  the  company. 

Brita^Bank  ^^  ^^  conceived  that  a  company  may  legally  provide  by  its 

Ac,  ut  »\tp.  Memorandum  and  Articles  for  the  distribution  among  its  mem- 
bers of  every  penny  of  its  assets  which  are  not-capital^  and  may, 
if  it  chooses,  define  profits  as — all  assets  which  are  not-capital  ; 
see  pp.  28,  30  supra. 

Bond  V.Bar-  4.   "There   is   no   single   definition   of    the   word  *  profits' 

Tc^.^SS?^'  which  will  fit  all  cases." 

366.  "  I  do  not  think  it  desirable  for  any  tribunal  to  do  that 

Dovey V.Cory,  which  Parliament  has  abstained  from  doing — that  is,  to  formu- 

IQOl   AC  o  ' 

477,  per  liord   1^^©  precise  rules  for  the  guidance  or  embarrassment  of  business 
Macnaghten,     n^en  in  the  conduct  of  business  affairs." 

D   488 

'      '  "There  is  nothing  at  all  in  the  Acts  about  how  dividends 

Lee  V.  Neu-  ° 

chatelAc.Co.,  are  to  be  paid,  or  how  profits  are   to   be  reckoned  ;    all  that 

Lindky^J     ^®   ^^^^'   ^"^   ^^^^  judiciously   and   properly   left,   to  the  com- 

p.  21.   '        '  mercial  world.      It  is  not  a  subject  for  an  Act  of  Parliament 

to   say  how  accounts   are  to  be  kept ;  what  is  to  be  put  into 

a  capital  account  and  what  into  an  income  account  is  left  to 

men  of  business." 

Lee  V.  The  "  The  Act  does  not  say  what  expenses  are  to  be  charged  to 

Co^^^JiL*^    capital  and  what  to  revenue,  such  matters  are  left  to  the  share- 

p.  26.        '      holders.      They  may   or  may   not  have   a  sinking  fund  or  a 

deterioration   fund,   and   the   Articles   of   Association    may    or 

may   not  contain   regulations  on   these  matters.      If  they  do, 
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the  regulations  must  be  observed,  if  they  do  not,  the  share-  P»»t  III. 
holders  may  do  as  they  like,  so  long  as  they  do  not  misapply  ^     ^*  ^ 
their  capital  and  cheat  their  creditors." 

Is  **  Profit  "  Synonymous  with  "  Not-capital  "  f 

The  learned  author  of  Palmer's  Company  Precedents,  from 
whose  pen  anything  on  this  subject  is  entitled  to  the  most 
respectful  consideration,  says  at  p.  736  of  the  8th  ed.  : — 

**  Case  after  case  is  to  be  found  in  which  the  proi)08ition  is  laid  down 
that  dividends  can  only  be  paid  out  of  profits,  and  by  way  of  corollary 
.that  dividendH  must  not  be  paid  out  of  capital.  Nevertheless,  Lindley, 
M.R.,  on  more  than  one  occasion  objected  to  the  proposition  that  dividend 
can  only  be  paid  out  of  profits,  and  preferred  as  more  correct  the  proposi- 
tion that  dividend  must  not  be  paid  out  of  capital,  apparently  overlooking 
the  fact  that  if  dividends  may  not  be  paid  out  of  capital  it  follows  as  of 
course  that  dividend  can  only  be  paid  out  of  profits,  for  there  is  no  iertium 
quid ;  what  is  divided  must  either  be  capital  or  profit.'* 

The  writer  submits  that  Mr.  Palmer's  view  is  at  least  open 
to  question.  The  proposition,  "  a  dividend  must  not  be  paid 
out  of  capital,"  is  not  in  any  sense  a  corollary  from  the 
proposition,  "  a  dividend  may  only  be  paid  out  of  profits." 
The  former  proposition  is  a  corollary  from  the  wider  proposition, 
— "  the  capital  of  a  company  must  not  be  reduced  excepting  in 
accordance  with  the  statutes  "—  and  that  proposition  embodies 
one  of  the  cardinal  principles  of  company  law.  The  proposition, 
"  a  dividend  may  only  be  paid  out  of  profits,"  embodies  no 
principle,  unless  "  profits "  means  "  the  assets  of  a  company 
which  are  not-capitaV^  It  is  merely  a  regulation  contained  in 
Table  A,  which  may  be  varied  in  any  manner  a  company  may 
please,  provided  it  is  not  varied  so  as  to  conflict  with  the  Com- 
panies Act  or  the  Memorandum  of  Association. 

The  word  "  capital "  in  the  proposition — "  the  capital  of  a  The  meaning 
company  shall  not  be  reduced  or  returned  to  members" — does  not  ^L^^?u*^  * 
necessarily  include  all  the  assets  of  the  company  serving  the  pur-  reference  to 
poses  of  capital  in  the  company's  trading  operations,  but  means  naiT^oom- 
only  the  paid-up  capital  of  the  company.     If  the  company's  paid-  pany. 
up  capital  is  intact,  and  it  has,  besides,  surplus  assets  serving  the 
purposes  of  trading  capital  in  the  ordinary  sense  of  the  word, 
there  is  nothing  in  the  Companies  Act  prohibiting  the  distribu- 
tion of  such  surplus  assets  among  the  members  of  the  company. 
Whether  the  company  has  power  to  distribute  such  assets  de- 
pends on  the  terms  of  its  Memorandum  and  Articles.     The  view  ^^^  ""®*? 

profit  or  capi- 
which  Mr.  Palmer  controverts  is  not  expressed  by  Lord  Lindley  tal  ? 
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Paipt  III.  alone.  Cotton,  L.J.,  in  the  Neuchatel  case,  says  : — "  There  is 
Ohap.  4>  ^  nothing  in  the  Acts  which  say  that  dividends  are  only  to  be  paid 
out  of  profits.  There  is  a  provision  to  that  effect  in  Table  A.^ 
and  that  rather  favours  the  view  that  the  matter  of  how  profits 
are  to  be  divided  and  dealt  with,  and  out  of  what  funds  divi- 
dends are  to  be  declared,  is  a  matter  of  internal  regulation."  In 
Bond  V.  Barrow  t^r.  Co.,  1902,  1  Ch.  353,  Farwell,  J.,  says 
(p.  365)  : — "It  is,  however,  necessary  to  bear  in  mind  tliat  the 
two  propositions — (1)  that  dividends  must  not  be  paid  out  of 
capital,  and  (2)  that  dividends  umy  only  be  paid  out  of  profits 
— are  not  identical  but  diverse.  The  first  is  the  requirement  of 
the  statutes,  and  cannot  be  dispensed  with ;  the  latter  is  in 
Table  A,  or  in  the  Articles  of  the  particular  company." 

It  may  be  that,  in  relation  to  the  affairs  of  a  sole  trader  or 
the  members  of  an  unincorporated  partnership,  it  is  quite 
accurate  to  say  that  all  his  or  their  assets  must  be  either  capital 
or  profits,  there  can  be  no  tertium  quid,  but  in  relation  to  the 
question  out  of  what  fund  of  a  limited  company  may  a  dividend 
be  paid,  the  word  "  capital  "  has  a  more  restricted  meaning,  and 
applies  only  to  the  capital  which  must  not  be  returned  to 
shareholders,  that  is  "  the  money  subscribed  pursuant  to  the 
Memorandum  of  Association  or  what  is  represented  by  that 
money";  see  judgment  of  Lindley  and  A.  L.  Smith,  LL.J.,  in 
Verner^s  case,  1894,  2  Ch.  239,  at  pp.  266,  267 ;  see  also  Guinness 
V.  Land  Corporation  of  Ireland,  22  CD.  349,  per  Cotton,  L.J.,  at 
p.  375,  cited  with  approval  by  Lord  Macnaghten  in  Trevor  v. 
Whitworth,  12  A.C.  409,  at  p.  433. 

Oompanies*  Aooounts  for  the  Purpoee  of  Ascertaining  Profit. 

The  proper  mode  of  making  up  a  company's  accounts  for 
the  purposes  of  ascertaining  profits  is  the  subject  of  some 
difference  of  opinion. 

Single  tic-  In  Lubbock  v.  The  British  Bank  &c,,    1892,   2  Ch.   198,  at 

count  system,   p   gQO,  Chitty,  J.,  said  :— 

**  This  is  a  trading  company,  and  I  have  before  me  a  balance-sheet  of 
1891,  to  which  I  refer  by  way  of  illustration,  to  show  how  the  accounts  of 
such  a  banking  company  are  kept,  and  properly  kept  in  my  opinion. 
.  .  .  .  They  put  down  on  one  side  their  liabilities,  treating  properly 
the  £500,000  which  has  been  subscribed  by  the  shareholders  as  a  liability^ 
*  See  note,  p.  for  the  purposes  of  bringing  it  into  account,*  as  against  the  assets  which 
251.  they  put  down  on  the  other  side.     Then,  on  the  same  liability  side,  they 

put  down  their  current  liabilities,  and  certain  other  liabilities  and  reserve 
fund,  which  the  company,  according  to  its  constitution,  is  justified  in 
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iimking,  and  they  add  up  the  total  amount  of  thouo  liabilities.  On  the  Part  III. 
other  side  they  put  down  their  assets,  and  for  the  purpose  of  giving  Ohap.  4. 
information  to  the  shareholders,  they  divide  the  assets  into  certain  heads, 
*  cash  at  bank,'  *  bank  premises  and  managers*  residences  .  .  .  »*  ^"-"^  cJomoanies' 
then  they  add  up  the  total  on  that  side.  They,  of  course,  ....  put  accounts, 
down  on  the  assets  side  the  money  value  of  their  assets,  some  being  in 
money  itself  and  some  not.  Then  when  the  two  sides  of  this  accouat  are 
compared  there  is  a  surplus  of  £44,000  shown,  which  goes,  according  to 
the  accountant's  regular  method  of  keeping  accounts,  to  the  liability  side, 
and  represents  the  balance  of  assets  over  liabilities.  Now  what  is  the 
result  of  keeping  an  account  in  this  form  ?  The  capital  of  the  bank  is 
intact,  and  the  account  shows  it,  and  after  providing  for  the  capital,  there 
remains  a  surplus  which  rightly  goes  to  the  profit  and  loss  account.  All 
that  the  company  is  required  to  do,  by  force  of  the  Companies  Act  of  1862, 
is  to  keep  its  capital  intact,  and  not  to  pay  dividends  out  of  its  own 
capital ;  in  other  words,  to  keep  that  capital  for  its  creditors,  and  any 
others  who  may  be  concerned  therein.  That  mode  of  keeping  the  account 
is  an  excellent  illustration  of  the  right  way  to  divide  profit  and  loss. 
Taking  the  figures  on  this  account,  this  sum  of  £44,000  is  profit  made, 
and  profit  available  within  the  Act  of  1862  for  division  among  the  share- 
holders, unless  there  is  something  in  the  Articles  which  would  prevent 
the  directors,  and  prevent  the  company,  from  dividing  the  sum  which 
thus  stands  to  their  credit." 

The  above  is  an  instance  of  what  is  called  the  single  account 
system,  which  is  applicable  to  most  trading  companies.  By  this 
system  accretions  to  fixed  capital  are  brought  into  account  as 
profits,  as  well  as  the  profit  on  the  company's  operations  for  the 
period  covered  by  the  accounts. 

And  it  would  appear  that  accretions  to  capital  can  only  be 
distributed  among  members  as  profit  on  the  single  account 
system,  as  it  is  laid  down  in  Foster  v.  New  Trinidad  tkc.  Co., 
1901,  1  Ch.  208,  that  a  realised  accretion  to  the  estimated  value 
of  one  item  of  the  capital  assets  cannot  be  deemed  to  be  profits 
divisible  among  members  without  reference  to  the  result  of  the 
whole  accounts  fairly  taken. 

*  **  In  an  aooountant's  point  of  view  it  is  quite  right,  in  order  to  see  how  you 
stand,  to  put  down  the  company  debtor  to  capital.  But  the  company  do  not  owe 
the  capital.  What  it  means  is  simply  this :  That  if  you  want  to  find  out  how  you 
stand,  whether  you  have  lost  your  money  or  not,  you  must  bring  your  capital  into 
account  somehow  or  other.  But  supposing  at  the  winding-up  of  the  concern  the 
capital  is  all  gone,  and  the  creditors  are  paid,  and  there  is  nothing  to  divide,  who 
is  the  debtor?  No  one  is  debtor  to  any  one.  If  there  is  any  surplus  to  divide, 
then,  and  not  before,  is  the  company  debtor  to  the  shareholders  for  their  aliquot 
portions  of  that  surplus.  But  the  notion  that  a  company  is  debtor  to  capital, 
although  it  is  a  convenient  notion,  and  does  not  deceive  mercantile  men,  is  apt  to 
lead  one  astray.  The  company  is  not  a  debtor  to  capital ;  the  capital  is  not  a  debt 
of  the  company'' :  Lee  v.  Neuchatel  dtc,^  41  CD.  1,  per  Lindley,  L.J.,  p.  23. 
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The  accounts  according  to  this  system  consist,  in  practice, 
of  a  profit  and  loss  account  and  balance  sheet  into  which  the 
balance  of  profit  or  loss  is  brought,  so  that  if  there  has  been  a 
loss  on  the  business  operations  of  the  company  for  the  year,  but 
an  accretion  to  the  value  of  the  fixed  assets  to  a  greater  amount, 
the  company  may  show  a  profit  available  in  law  for  payment  of 
dividend,  but  if  the  fixed  assets  are  only  equal  to  or  less  than 
the  capital  no  profit  will  be  shown,  but  a  loss. 

The  single  account  system  is  that  contemplated  by  Table 
A;  see  Arts.  113  to  118,  and  the  balance  sheet  at  the  end  of 
Table  A. 

By  what  is  called  the  double  account  system,  the  capital 
account  of  fixed  assets  and  liabilities,  including  paid  up  capital 
is  kept  separate  from  the  income  and  expenditure  for  the  year, 
so  that  it  may  be  that,  if  there  has  been  loss  of  fixed  capital, 
the  assets  by  reason  of  such  loss  may  be  less  than  the  paid-up 
capital  of  the  company,  and  there  may  be  a  deficiency  on  capital 
account,  and  yet  on  the  year's  operations  there  may  be  an  excess 
of  current  receipts  over  current  expenditure  showing  a  profit 
which  may  be  divided,  but  all  floating  capital  employed  in  the 
year's  operations  must  be  charged  on  the  expenditure  side  of  the 
accounts,  "  otherwise  it  will  enter  into  and  form  part  of  the 
excess,  in  which  case  to  divide  such  excess  without  deducting 
the  capital  which  forms  part  of  it  will  be  contrary  to  law." 
See  p.  245  supra. 

The  double  account  system  has  the  approval  of  the  Court 
of  Appeal  in  the  Neuchatel  case^  41  CD.  1,  and  Verner*8  case, 
1894,  2  Ch.  239.  This  system  is  properly  applicable  to  com- 
panies, such  as  railway  companies,  whose  capital  is  practically 
all  "  fixed  "  capital. 

The  question  of  the  legal  soundness  of  the  double  account 
system  for  a  trading  company  depends  on  the  soundness  of  these 
decisions ;  see  pp.  237  and  241  supra.  The  advisability  of  the 
double  account  system  from  a  prudential  or  business  standpoint 
depends  on  the  nature  of  the  company's  business.  The  system 
to  be  adopted  will  depend  on  the  company's  regulations. 

Delusive  Balance  Sheets. 

Directors  who  pay  dividends  on  delusive  balance  sheets 
for  which  they  are  responsible,  incur  liability  to  repay  the 
moneys  so  paid  out.  The  principles  which  govern  a  director's 
liability  in  matters  of  this  kind  are  laid  down  by  the  House  of 
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Lords  in  Dovey  v.  Cory,  1901,  A.C.  477  ;  see  extracts  from  the  Pa*t  III. 
judgment  of  Lord  Davey,  p.  192,  et  seq,  snpra.  See  also  Leeds  ^^P*  *• 
Estate  Co.  v.  Shepherd ^  36  CD.  787. 

Payments  Out  of  Borrowed  Money  of  Dividends  Barned 
but  not  Realised. 

From  Stringer^s  case,  4  Ch.  475,  it  appears  that  if  directors  A.  company 
bona  fide  make  an  estimate  of   the  assets  and  earnings  of   the  paya dividend 
company,  and  show  a  profit  which  may  be  legally  distributed  as  earned. 
dividend,  they  may  borrow  the  money  wherewith  to  actually 
pav  the   dividend.     In   that   case   Sir   C.  J.  Selwyn,  L.J.,  said 
(l>:  492) :- 

**  I  think  the  company  was  justified  in  doing  that  which,  in  truth,  is 
done  in  almost  every  business — namely,  taking  the  facts  as  they  actually 
stood,  and  forming  an  estimate  of  their  assets  as  they  actually  existed, 
and  then  drawing  a  balance  so  as  to  ascertain  the  result  in  the  shape  of 
profit  or  loss.  If,  indeed,  it  could  be  shown  tliat  that  estimate  had  been 
made  in  any  fraudulent  way  with  any  intention  or  purpose  of  deceiving 
any  one,  or  that,  in  point  of  fact,  any  one  was  deceived  by  it,  very  dif- 
ferent considerations  would  arise.  I  have  already  shown  that  no  fraud  was 
intended  or  attempted  against  either  the  shareholders  or  the  public  or  the 
creditors  of  the  company.  If  we  were  to  lay  down  a  rule  that  there  must 
be  actually  cash  in  hand  or  at  the  bankers  of  the  company  to  the  full 
amount  of  the  dividend  declared,  we  should  be  laying  down  a  rule  which, 
in  my  judgment,  would  be  inconsistent  with  what  I  understand  and  believe 
to  be  the  custom  of  all  companies  of  this  description,  and  also  inconsistent 
with  mercantile  usage,  and  we  should  be  laying  down  a  rule  which 
would  open  the  door  to  and  encourage  a  very  great  amount  of  litigation, 
because  there  are  very  few  dividends  indeed  which  would  not  be  open  to 
more  or  less  question  if  such  a  rule  as  that  were  laid  down.*' 

In   Bosanquet  v.  St,  John   D^El  Rey  <Scc.,  77  L.T.  206,  the  a  company 

facts  were  that  the  principal  mine  of  a  company  fell  in,  rendering  °®®^  ^^^., 

,  .         .  .,1         .  ,  ,  .  ,.  °   necessarily 

further  working  impossible  without  the  previous  expenditure  of  replace  from 

large  sums  of  money  in  re-opening  it.     To  obtain  the  necessary  ^n^borrowed*^ 

funds  for  this  purpose  money  was  raised  on  debentures.     From  money  paid 

the  date  of  the  issue  of  the  debentures  to  the  date  of   the  re-  ^"^"^  °*P'^^^- 

opening  of  the  mine  the  company  made  no  profits,  and   the 

interest  on   debentures   was   paid   out   of  capital.      When   the 

working   recommenced   profits   were  made,  and   the   debenture 

interest  and  outgoings  were  paid  out  of  income.     The  directors 

then  proposed  to  pay  a  dividend  out  of  the  profits  for  the  year, 

and  to  carry  over  the  remainder  to  a  sinking  fund  which  they 

opened  with  the  object  of  recouping  the  amount  paid  out  of 

capital  for  interest  on  the  debentures.     Upon  a  motion  for  an 

injunction  to  restrain  the  company  from  paying  a  dividend  out 
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of  profits  until  the  amount  paid  out  of  capital  for  debenture 
interest  in  previous  years  had  been  repaid,  it  was  held  that  the 
company  was  not  itound  to  apply  profits  in  replacing  the 
amount  ))aid  out  of  capital  for  debenture  interest  in  ])revious 
years  before  declaring  u  dividend.  As  to  "  estimated "  and 
"  realised  "  profits,  see  Oxford  Benefit  dr.  Society,  35  C.I).  502. 

Payment  of  Interest  out  of  Capital  —  Refund  from  Cajntal 
Account  to  Revenue  Account  of  Payments  Properly  Charfje- 
able  to  Capital. 

Interest  on  share  capital  cannot  be  paid  out  of  capital  even 
during  construction  of  the  works  on  which  the  share  capital  is 
being  expended  unless  express  statutory  authority  be  given  : 
Alexandra  Palace  Co.,  21  CD.  149.  But  interest  on  loans  and 
debentures  may  be  paid  out  of  capital  :  fjock  v.  Queensland  dr, 
Co.,  189G,  A.C.  461  ;  and  it  would  seem,  notwithstanding  the 
decision  in  Bloxam  v.  The  Metropolitan  Railway  Co.,  3  Ch.  337, 
that  capital  applied  in  paying  interest  on  debentures  in  one  year 
need  not  be  recouped  before  paying  a  dividend  on  a  subsequent 
yearns  operations,  where  after  allowing  for  all  proper  annual  out- 
goings there  remained  a  profit.  This  appears  to  follow  from  the 
principles  laid  down  in  Verner^s  case,  1894,  2  Ch.  239,  and  was 
decided  in  Bosanquet  v.  St.  John  D^El  Rey  &c.,  ut  sup. 

Where  a  company  has  paid  out  of  revenue  moneys  sums 
which  were  properly  chargeable  to  capital,  it  may  subsequently 
recoup  its  revenue  account  out  of  capital  and  if  necessary  may 
borrow  for  that  purpose  :  Mills  v.  Northern  Railway  of  Buenos 
Ayres,  5  Ch.  621.  In  Bishop  v.  Smyrna  and  Cassaha  Railway 
Co,  (2),  1895,  2  Ch.  596,  an  investment  on  capital  account 
having  fallen  in  value,  the  amount  of  depreciation  was  in  the 
half-yearly  accounts  debited  to  revenue.  When  the  company 
afterwards  went  into  liquidation  the  investment  had  risen  again 
in  value,  and  the  liquidator  in  his  account  credited  to  revenue  as 
"  appreciation  "  the  amount  which  had  previously  been  debited 
as  depreciation,  and  it  was  held  that  that  amount  must  be 
treated  as  income  and  not  as  capital,  it  being  merely  a  restitu- 
tion to  profits  of  what  had  been  previously  taken  from  profits. 

The  Duties  of  Direotops  as  to  Reoommendintf  and  I>eclaping 

a  Dividend. 

The  broad  question  dealt  with  by  the  Courts  in  the  fore- 
going cases  was  not :  What  ought  the  directors  of   a  company 


COMPANY^S   BUSINESS.  265 

Duties  of  IHraotops  Before  Reoommending  Dividend. 

to  do  a8  a  matter  of  prudence  and  sound  business  ?  Init  what  Part  III. 
they  may  do  as  a  matter  of  law.     '*  A  proceeding  may  be  legal  0°«'P«  ** 
and   yet  may   be   opposed   to   sound   commercial  principles "  : 
Vemer^s  case,  ut  sup.  p.  264. 

In  the  state   of   the   decisions  prior   to  the  passing  of  the  Considera- 
Act  of  1903,  and  especially  in  view  of  the  doubts  expressed  by  recommend- 
their  Lordships  in  Dovey  v.  Cory,  the  prudent  course  for  directors  ing  «- dividend 
— apart  altogether  from  their  duty,   as   business    men,   to  the 
shareholders  of  their  company — before  recommending  or  taking 
any  part  in  the  payment  of  a  dividend,  was  to  ascertain  whether 
there  had  been  a  loss  of  capital  or  depreciation  of  capital  assets, 
showing  that  part  of  the  paid-up  capital  had  been  lost  or  was 
unrepresented  by  available  assets  ;    and   if   there   appeared   to 
have  been  such  a  loss  or  depreciation  then  they  had  to  consider 
whether,   before   a   dividend   was   declared,    the   capital  of  the 
company  ought  to  be  reduced  by  the  Court,  under  the  powers 
in  the  Companies  Acts  enabling  that  to  be  done. 

In  the  case  of  mining  companies  and  companies  whose  Where  corn- 
operations  involve  the  gradual  exhaustion  of  a  wasting  asset,  a*^asJ[n«  ^°^ 
it  must  be  remembered  that  the  statement  of  the  law  in  the  asset. 
Neuchalel  case  went  further  than  was  necessary  for  its  decision. 
The  important  fact  to  be  remembered  in  applying  that  case  is, 
that  at  the  time  of  th6  declaration  of  the  dividend  that  was 
attacked,  the  actual  value  of  the  company's  asphalte  concession 
exceeded  its  value  at  the  time  when  the  company  was  formed, 
and  therefore  it  could  not  be  said  that  there  had  been  a  reduc- 
tion in  value,  or  loss,  of  the  capital  assets  of  the  company.  It 
is  indisputable  that,  where  a  company  is  exhausting  a  wasting 
asset  and  dividing  the  net  result  of  each  year's  operations  among 
the  shareholders,  the  company  is,  if  the  value  of  such  asset  is 
reduced  below  the  amount  of  the  company's  paid-up  capital, 
returning  some  portion  of  its  capital  to  its  members.  On 
these  points,  see  the  observations  of  Stirling,  J.,  in  Wilmer  v. 
McNamara,  1895,  2  Ch.  245,  253  ;  and  of  Farwell,  J.,  in  Bond  v. 
Barrow,  &c.,  1902,  1  Ch.  353,  367.  Of  course,  if  the  law  as 
laid  down  generally  in  the  Neuchatel  case  could  have  been  ac- 
cepted, there  was  no  difficulty,  but  until  the  questions  raised  in 
Dovey  v.  Cory  were  authoritatively  decided,  the  safe  course  for 
directors,  where  the  company  was  working  a  wasting  asset,  and 
where  the  value  thereof  had  been  reduced,  by  distribution  to 
shareholders,  below  the  amount  of  the  paid-up  capital,  was  to 
capitalise  the  reserve  (if  any)    represented   by   tangible   assets 
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Pai>t  III.      or  a   sufficient   part   thereof  if   the  Articles  so  admitted,  or  to 

Ohap.  4.       apply  to  the  Court  to  have  the  capital  reduced.     Capital  cannot 

be  said  to  be  sunk  and  lost  which  has  been  distributed  among 

members,  although  it  may  well  be  said  to  be  unrepresented  by 

available  assets. 

Although  the  money  spent  in  acquiring,  say,  a  mining  claim 
may  be  fixed  capital,  the  moment  any  quantity  of  quartz  is 
taken  from  the  reef  to  be  treated,  the  capital  represented  by  the 
quantity  so  taken  becomes,  it  would  seem,  circulating  capital, 
and  the  rule  in  Vemer^s  case  would  apply — viz.,  that  circulating 
capital  must  be  deducted  before  profits  available  for  dividend 
can  be  estimated — unless  the  unworked  ground  was  of  a  value  at 
least  equal  to  the  company's  paid-up  capital. 

[The  position  appears,  however,  to  he  now  definitely  settled  by 
Sec.  52  of  the  Act  of  190S,  which  substantially  gives  effect  to  the 
decisions  in  the  Neuchatel  case  and  Verner's  case.  By  that 
section  it  is  declared  to  be  unnecessary  for  a  company  which  has 
lost  capital  to  have  its  capital  reduced,  or  to  reinstate  lost  capital 
out  of  profits,  before  dividing  the  profits  on  its  operations  for  any 
period,  provided  that  the  company^s  auditor  shall  certify  on  the 
balance-sheet  that  the  company^s  assets  are  more  than  sufficient 
to  meet  its  liabilities  (other  than  paid-up  capital).  But  it  must 
be  borne  in  mind  that,  in  any  method  of  ascertaining  profits, 
ciyxulating  capital  expended  in  the  operations  for  the  period  in 
respect  of  which  a  dividend  is  declared,  must  be  treated  as  current 
expenditure,  and  must  be  deducted  from  current  receipts. 

Section  52  does  not  attempt  to  define  profits,  although  Sub-sec, 
(2)  removes  any  difficulty  as  to  the  necessity,  in  the  case  of  a  com- 
pany working  a  wasting  asset,  for  deducting  from  current  receipts 
any  sum  in  respect  of  the  amount  of  capital  which  may  be  con- 
sidered as  exhausted  in  the  ordinary  course  of  business  by  the 
operations  for  the  period  in  respect  of  which  a  dividend  is 
declared.] 

How  directors  In  valuing  the  company's  assets  for  the  purpose  of  ascer- 

oompajiv*s       Gaining  whether  a  dividend  may  be  paid,  it  would  appear  that 
assets.  the  directors  and  the  auditor  are  entitled  to  take  the  assets 

as  they  exist,  although  there  may  be  contingent  risks  which, 
should  they  happen,  would  reduce  if  not  annihilate  the 
assets.  Creditors  of  a  company  may  be  presumed  to  know  the 
nature  of  the  business  carried  on  by  the  company  to  which  they 
give  credit.     In  Stnnger^s  case,  4  Ch.  475,  where  The  Mercantile 
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Trading  Company  had  been  engaged  in  running  the  blockade  Part  III. 
under  contract  with  the  Confederate  Government,  Sir  C.  J.  C***P«  *^ 
Sehvyn,  L.J.,  said  (p.  491)  : — 

**  Having  regard  to  the  provisions  of  Table  A  and  clause  5  of  the  Valuation  of 
Articles,  which  contains  no  negative  words  at  all,  in  my  judgment  the  j^foJo^g 
company  would  have  been  perfectly  justified  at  that  time,  in  the  case  I 
have  assumed,  in  declaring  a  dividend  out  of  the  profits  so  received, 
provided  they  put  a  fair — ^and  no  more  than  a  fair — value  upon  the  ships 
and  the  assets  which  they  actually  had.  Taking  it  one  step  further,  and 
assuming  the  case  that  several  of  the  ships  had  been  lost,  that  the 
company  was  bound  to  put  down  as  they  did  put  down  their  proportion 
of  that  loss  as  being  a  loss  upon  this  balance  sheet,  the  other  two-thirds 
of  the  loss  were  to  be  covered  by  the  responsibility  and  guarantee  of  the 
Confederate  Government,  and  according  to  the  view  of  the  learned  Vice- 
Chancellor,  inasmuch  as,  until  the  end  of  the  war  the  value  of  that 
guarantee  could  not  be  ascertained,  no  dividend  could  be  declared.  I 
confess  I  am  unable  to  agree  with  that  view.  I  think  that  under  those 
circumstances  the  company  was  fully  justified  in  putting  a  value  on  the 
ships  and  on  the  Confederate  debt ;  and  inasmuch  as  it  is  clear  that  having 
regard  to  the  extremely  hazardous  nature  of  the  operations  in  which  the 
ships  were  engaged,  no  insurance  of  them  could  l)e  effected,  the  valuation 
of  the  ships  became  a  matter  of  mere  estimate;  and  inasmuch  as  with 
respect  to  the  value  of  the  obligations  on  the  part  of  the  Confederate 
Government,  there  could  be  no  fixed  principle  on  which  it  could  be  valued 
— for  it  depended  ujwn  the  views  which  different  persons  might  take  .  .  . 
with  respect  to  the  probable  conclusion  of  that  great  struggle — I  think  the 
company  was  justified  in  doing  that  which,  in  truth,  is  done  in  almost 
every  business,  namely,  taking  the  facts  as  they  actually  stood  and 
forming  an  estimate  of  their  assets  as  they  actually  existed,  and  then 
drawing  a  balance  so  as  to  ascertain  the  result  in  the  shape  of  profit 
or  of  loss.  If,  indeed,  it  could  be  shown  that  that  estimate  had  been 
made  in  any  fraudulent  way,  with  any  intention  or  purpose  of  deceiving 
anyone,  or  that  in  point  of  fact,  anyone  was  deceived  by  it,  very  different 
considerations  would  arise."  See  also  extract  from  judgment  of  Lord 
Davey  in  Dovey  v.  Coryy  p.  192  supra. 

As  appears  from  the  decision  in  Dovey  v.  Cory,  1901,  A.C.   Directors  are 
477,  and  of  Chitty,  J.,  in  the  case  of  The  Midland  and  Invest-  ["f^j^^^^jf 
ment    Corporation,  Ltd.,  not   reported,  but   referred   to   by   Mr.  their  officers. 
Palmer  in  the  8th  ed.  of  Company  Precedents,  765,  the  directors 
are  justified  in  placing  reliance  on  the  judgment,  information 
and  advice  of   officers  and  valuers,  as  to  whose  integrity,  skill 
and  competence  they  have  no  reason  for  suspicion.     But  it  must 
be  borne  in  mind  that  if  the  legality  of  a  dividend  is  questioned, 
the  burden  of   proving  that  it  was  paid  from  profits  is  on  th« 
directors  :  Rance^s  case,  6  Ch.  104. 

The  Right  of  Members  to  a  Dividend. 

Shareholder 
As  a  rule  a  shareholder  has  no  right  to  the  payment  of  a  not  entitled  to 

dividend   until   it   has   been   declared   in   accordance   with   the  wn^e"*©^  ., 

dividend  until 

17  declared. 
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Paipt  III.  company's  regulatioriB  :  Nicholson  v.  Rhodesia  &c.  Co.,  1897, 
^^*P-  *'  1  Ch.  434  ;  Lindley  on  Companies,  609.  But  it  may  be  that  a 
right  is  conferred  independently  of  declaration,  as  where  pre- 
ference shareholders  had  a  right  under  the  Memorandum  of 
Association,  the  power  of  directors  to  recommend  and  of  the 
members  to  declare  a  dividend  having  been  repealed  by  special 
resolution  :  Bishop  v.  Smyrna  and  Cassaha  Railway  Co.,  1895, 
2  Ch.  265,  as  explained  in  Odessa  Waterworks  Co.,  1901,  2  Ch. 
190,  n.  A  shareholder  may  sue  for  a  dividend  payable,  but  the 
company  is  not  a  trustee  for  the  shareholder,  and  the  Statute  of 
Limitations  begins  to  run  from  the  time  when  the  dividend  is 
payable  :  Severn  &c.  Railway  Co.,  1896,  1  Ch.  559 ;  Lindley  on 
Companies,  609.  A  dividend  is  payable  in  cash  unless  the 
Articles  otherwise  provide  :  Wood  v.  Odessa  Waterworks,  42  CD. 
636. 

The  Creation  of  and  I>ealintf  with  a  Reserve. 

Obligation  to  The  obligation  of   a  company  to  create  a  reserve  depends 

create  a  entirely  on   the  terms   of    the    company's    Memorandum    and 

depends  on       Articles.      It   has   already   been   seen   that   before   a   company 

^TArticles™  ^^^  divide  income  as  profits  it  must  deduct  all  capital  expended 

in  earning  such  profits,  i.e.,  floating  or  circulating  capital  must 

be  kept  up.     But  it  is  not  bound  by  statute  to  debit  the  profit 

and  loss  account  with  depreciation  of  assets  representing  fixed 

capital :  Bolton  v.  Natal  &c,  Co.,  1892,  2  Ch.  124  ;   Vemer'^s  case, 

1894,  2  Ch.  239. 

Pioviaion  for  In  the  case  of  Davison  v.  Oillies,  16  CD.  347,  n.,  Jessel,  M.R., 

depreciation,     j^^^^g   down  the   principles   which   ought  to  govern  a  company 

in  providing  for  depreciation  before  declaring  a  dividend.     But, 

as  was  pointed  out  by  all  the  Judges  who  decided  the  Neuchatel 

case,  41  CD.  1,  the  decision  turned  on  the  terms  of  the  Articles 

of  Association  of  the  particular  company,  and  not  on  the  general 

law.     As,  however,  the  judgment  is  instructive  as  to  the  prudent 

course  to  be  adopted  by  business  men,  the  following  extract  from 

the  judgment  is  given  :— 

"Then  I  have  to  consider  the  question,  What  are  net  profits?  A 
tramway  company  lay  down  a  new  tramway.  Of  course,  the  ordinary 
wear  and  tear  of  the  rails  and  sleepers,  and  so  on,  causes  a  sum  of  money 
to  be  required  from  year  to  year  for  repairs.  It  may  or  may  not  be 
desirable  to  do  the  repairs  all  at  once ;  but  if  at  the  end  of  the  first  year 
the  line  of  tramway  is  still  in  so  good  a  state  of  repair  that  it  requires 
nothing  to  be  laid  out  on  it  for  repairs  for  that  year,  still,  before  you  can 
ascertain  the  net  profits,  a  sum  of  money  ought  to  be  set  aside  as  repre- 
senting the  net  amount  in  which  the  wear  and  tear  of  the  line  has,  I  may 
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say,  130  far  depreciated  it  in  value  as  that  that  sum  will  be  required  for  the  PaiPt  III. 

next  year  or  next  two  years.    Take  the  case  of  a  warehouse.    Supposing  Ohap.  4. 

a  warehouse-keeper,  having  a  new  warehouse,  should  find  at  the  end  of 

the  year  that  he  had  no  occasion  to  expend  money  in  repairs,  but  thought  pjoyigiQ^  f^, 

that,  by  reason  of  the  usual  wear  and  tear  of  the  warehouse,  it  was  depreciation. 

£1,000  worse  than  it  was  at  the  beginning  of  the  year,  he  would  set  aside 

£1 ,000  for  a  repair  or  a  renewal  or  depreciation  fund  before  he  estimated 

any  profits,  because,  although  that  sum  is  not  required  to  be  paid  in  that 

year,  still  it  is  the  sum  of  money  which  is  lost,  so  to  say,  out  of  capital, 

and  which  must  be  replaced.    I  should  think  no  commercial  man  would 

doubt  that  this  is  the  right  course — that  he  must  not  calculate  net  profits 

until  he  has  provided  for  all  the  ordinary  repairs  and  wear  and  tear 

occasioned  by  his  business.    In  many  businesses  there  is  a  regular  sum  or 

proportion  of  some  kind  set  aside  for  this  purpose.    Shijwwners,  I  believe, 

generally  reckon  so  much  a  year  for  depreciation  of  a  ship  as  it  gets  older. 

Experience  tells  them  how  much  they  ought  to  set  aside;  and  whether 

the  ship  is  repaired  in  one  year  or  another  makes  no   difference    in 

estimating  the  profits,  because  they  know  a  certain  sum  must  be  set  aside 

each  year  to  meet  the  extra  re|)airs  of  the  ship  as  it  becomes  older. 

There  are  very  many  other  businesses  in  which  the  same  thing  is  done." 

A  reserve  is  a  fund  created  to  meet  contingent,  unforeseen  What  is  a 
and  uncertain  losses.     It  differs  from  a  sinking  fund  inasmuch  as  ^^^reated  ? 
a  sinking  fund  is  created  to  meet  a  certain  liability  which  will 
]ye  payable  at  some  future  time. 

A  reserve  may  be  created  by  writing  down  the  company's 
assets  and  forming  a  depreciation  fund,  as  a  mere  matter  of 
lx)ok-keeping,  showing  the  extent  of  such  reserve  on  the  Liabili- 
ties side  of  the  balance  sheet ;  or  it  may  be  created  by  actually 
paying  a  sum  periodically  into  a  separate  account  and  with- 
drawing it  from  the  company's  working  account. 

In  the  recent  case  of  Burland  v.  Earle,  1902,  A.C.  83,  Lord 
Davey,  in  delivering  the  judgment  of  their  Lordships  of  the 
Judicial  Committee,  said  : — 

"  Their  Lordships  are  not  aware  of  any  principle  which  compels  a 
joint  stock  company,  while  a  going  concern,  to  divide  th6  whole  of  its 
profits  amongst  its  shareholders.  Whether  the  whole  or  any  part  should 
be  divided,  or  what  portion  should  be  divided  and  what  portion  retained, 
are  entirely  questions  of  internal  management  which  the  shareholders 
must  decide  for  themselves,  and  the  Court  has  no  jurisdiction  to  curtail  or 
review  their  decision,  or  to  say,  what  is  a  *  fair  *  or  '  reasonable  '  sum  to 
retain  undivided,  or  what  reserve  fund  may  be  *  properly  '  required.  And 
it  makes  no  difference  whether  the  undivided  balance  is  retained  to  the 
credit  of  profit  and  loss  account,  or  carried  to  the  credit  of  a  rest  or 
reserve  fund,  or  appropriated  to  any  other  use  of  the  company.  These 
are  questions  for  the  shareholders  to  decide  subject  to  any  restrictions  or 
directions  contained  in  the  Articles  of  Association  or  by-laws  of  the 
company.    If  the  company  may  form  a  reserve  fund  or  retain  a  balance  of 
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undivided  profits,  it  must  (it  would  seem)  have  power  to  invest  the  moneys 
so  retained.  The  junior  counsel  for  the  respondents  contended  that  the 
company,  in  the  absence  of  express  power  to  invest,  could  employ  the 
money  only  in  its  own  business.  This  contention  has  no  support  either  in 
principle  or  authority,  and  if  it  is  sound  the  objects  for  which  a  reser\'e 

fund  is  needed  would  in  many  cases  be  defeated Upon  what 

securities  then  may  the  company  invest  its  undivided  profits  or  reserve 
fund  ?  It  is  concede<l  at  the  Bar  that  the  company  is  not  confined  to  such 
investments  as  trustees  are  authorised  to  make.  The  answer,  therefore 
can  only  be  that  the  reserve  fund  may  lawfully  be  invested  on  such 
securities  as  the  directors  may  select,  subject  to  the  control  of  a  general 
meeting." 

In  that  case  the  regulation  of  the  company  providing  for  a 
reserve  fund  was  as  follows  : — 

"  The  directors  may  set  apart  any  proportion  of  the  profits  for  a 
reserve  fund,  subject  to  the  approval  of  a  general  meeting,  or  to  the 
appropriation  of  such  sum  by  such  meeting  to  any  other  purpose." 

See  also  Lee  v.  The  Neuchatel  tCr.  Co.,  41  CD.  1,  per  Cotton, 
L.J.,  at  p.  16,  and  per  Lopes,  L.J.,  at  p.  27. 

Capitalisation  of  Reserve. 

From  the  judgments  in  Bouch  v.  Sproule,  12  A.C.  385,  it 
appears  that  the  mere  use  of  a  reserve  fund  as  part  of  the 
"  floating  "  capital  of  a  company  does  not  amount  to  capitalisa- 
tion.    In  that  case  Lord  Herschell  said  (p.  398): — 

**  And  it  appears  to  me  that  where  a  company  has  power  to  increase 
its  capital  and  to  appropriate  its  profits  to  such  increase,  it  cannot  be 
considered  as  having  intended  to  convert,  or  having  converted,  any  part  of 
its  profits  into  capital  when  it  has  made  no  such  increase,  even  if  a 
'company  having  no  power  to  increase  its  capital  may  be  regarded  as 
having  thus  converted  profits  into  capital  by  the  accumulation  and  use  of 
them  as  such." 

See  also  Sugden  v.  Alsbury,  45  CD.  237. 

It  appears  from  the  former  case  that,  where  a  company's 
capital  is  intact,  it  must,  in  order  to  capitalise  its  reserve  fund 
or  any  part  of  it,  proceed  under  Sec.  42  of  1903  and  issue 
new  shares. 

Where  capital  has  been  lost,  but  the  capital  of  the  company 
has  not  been  reduced  in  accordance  with  the  provisions  of  the 
Companies  Act,  it  is  submitted  that  an  ordinary  resolution  of  the 
company  that  the  whole  or  any  part  of  the  accumulated  profits 
shall  be  applied  in  reinstating  the  lost  capital  is  sufficient, 
unless  contrary  to  the  Articles.  But  in  this  matter  a  majority 
has  not  necessarily  the  power  to  bind  a  minority. 
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In  The  Bridgewater  Navigation  Co,,  1891,  2  Ch.  317,  Lindley,  P»*  ™- 
L. J.,  said  ( p.  327 ) :—  ^^^^'  *' 

"  It  remains,  however,  to  be  considered  whether  these  undrawn 
profits  have  been  capitalised  or  so  dealt  with  that  they  have  become  the  The  right  to 
property  of  both  classes  of  shareholders  instead  of  the  property  of  the  ™fij^^ 
ordinary  shareholders  only.  Carrying  undrawn  profits  to  a  suspense 
account  or  to  a  reserve  account  does  not  necessarily  change  their 
character,  still  less  their  ownership;  they  remain  the  undrawn  profits 
of  those  persons  to  whom  they  belonged,  dedicated,  no  doubt,  to  certain 
purposes,  and  applicable  to  those  purposes,  but  not  otherwise  altered  in 
their  character  or  ownership.  If  the  purposes  for  which  such  profits  are 
set  apart  fail,  or  if  the  profits  are  not  required  for  such  purposes,  they 
become  divisible,  not  as  capital,  but  as  undrawn  profits.  When  capital 
and  profits  belong  to  the  same  persons  and  in  the  same  proportions,  it 
becomes  unimportant  to  distinguish  the  one  from  the  other,  and  capital- 
isation for  convenience  may  be  inferred  from  slight  evidence.  But  when 
capital  and  profits  belong  to  different  persons,  or  to  the  same  persons  in 
different  proportions,  the  effect  of  capitalising  profits  is  to  change  the 
ownership,  and  an  intention  to  do  this  must  be  shown  before  conversion 
of  profits  into  capital  can  be  properly  inferred.  Moreover,  this  is  a  matter 
on  which  a  majority  cannot  bind  a  minority  unless  expressly  empowered 
to  do  so  by  the  constitution  of  the  company,  either  as  originally  framed 
or  as  subsequently  modified  by  some  authority  binding  on  all.  As  a 
matter  of  law  there  can,  I  think,  be  no  doubt  on  this  point  after  the 
decision  of  the  House  of  Lords  in  Bouch  v.  Sproule.  Lord  Bramwell  says: 
*  The  truth  is,  as  said  by  the  Court  of  Appeal,  that  a  trader,  whether  sole 
or  corporate,  trades  with  all  the  money  he  has  got  let  him  have  got  it  how 
he  may.  A  sole  trader  with  a  capital  of  £10,000,  who  makes  in  a  year  a 
profit  of  £2,000,  and  spends  £1,000  only,  leaving  the  other  £1,000  in  his 
business,  may  well  in  the  next  year  be  said  to  have  a  capital  of  £11,000; 
not  so  where  there  is  a  partnership,  whether  an  ordinary  partnership  or 
an  incorporated  partnership.  There  the  undivided  profits  of  any  period, 
a  year,  or  shorter  or  longer  time,  continue  to  be  undivided  profits,  unless 
something  in  the  articles  of  partnership  or  some  agreement  by  all  the 
partners  makes  them  capital.  They  do  not  become  capital  by  efiSuxion  of 
time  or  by  their  being  used  in  the  trading.'  " 

Where,  in  consequence  of  a  loss  of  capital,  the  capital  of 
the  company  has  been  reduced  in  accordance  with  the  provi- 
sions of  the  Companies  Act,  the  capitalisation  of  accumulated 
profits — in  order  to  reinstate  the  lost  capital — can  only  be 
effected  by  a  formal  increase  of  capital  under  Sec.  42. 

For  a  method  of  distributing  accumulated  profits  or  reserve 
by  the  issue  of  bonus  shares,  see  Bouch  v.  Sproule,  ut  sup,  and 
Northage^s  ca^e,  60  L.J.  Ch.  488,  and  see  p.  263  infra. 

As  to  the  necessity  for  dealing  with  the  reserve  fund  in 
accordance  with  the  Articles,  see  Eastern  and  Australian  &c, 
Co,,  68  L.T.  321. 
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Issue  of  Bonus  Shares  from  Accumulated  Profits, 
In  cases  where  a  dividend  is  declared  from  accumulated 
profits,  and,  at  the  same  time,  new  shares  are  issued  and  tbe 
capital  increased  with  the  object  of  enabling  shareholders  to 
apply  such  dividend  in  taking  up  the  new  shares,  it  is  of  import- 
ance to  note  whether  the  declaration  of  the  bonus  dividend  and 
the  issue  of  the  new  shares  were  one  transaction,  as  in  Bouch  v. 
Sproule,  ut  sup,  or  whether  they  are  two  distinct  transactions 
as  in  Norihage^s  case  {Ellis  v.  Barfield),  60  L.J.,  Ch.  488;  and 
Malam^s  case  {Malam  v.  Hitchens),  1894,  3  Ch.  578.  The  dis- 
tinction is  important  in  ascertaining  whether  the  bonus  shares 
are  to  be  treated  as  between  a  tenant  for  life  and  remainderman 
as  income  or  capital.  In  Hislop  v.  Amiiiage,  6  Gaz.  40,  the 
directors  of  a  company  proposed  to  pay  a  bonus  dividend  out  of 
the  reserve  fund,  and,  contemjwraneously  therewith,  to  issue  to 
the  shareholders  new  shares,  on  which  the  amount  called  up  at 
the  time  of  issue  should  be  equal  to  the  amount  taken  from  the 
reserve  fund,  in  order  that  the  bonus  dividend  might  be  applied 
in  payment  of  the  price  at  which  the  proposed  new  shares  were 
to  be  issued.  These  proposals  were  carried  into  effect  by  passing 
separate  resolutions:  (a)  to  pay  a  bonus  dividend,  and  (b)  to 
issue  the  new  shares,  but  there  was  no  resolution  appropriating 
the  dividend  to  payment  of  the  shares,  thus  leaving  it  open  to 
the  shareholders  to  demand  cash.  It  was  held  that  the  bonus 
dividend  was  income  and  not  capital.  These  shares  having 
risen  in  value,  it  was  held  in  Gillies',  Street's  and  MaunseWs 
cases,  6  Gaz.  51,  that  when  the  shares  were  sold  the  surplus 
above  the  amount  of  dividend  belonged  to  the  corpus,  on  the 
ground  that  the  option  to  take  up  these  shares  was  held  by 
the  trustees  on  behalf  of  the  corpus. 

The  Reaerre  Fund  in  Relation  to  Profits  Available  for 
Dividend, 

In  Fisher  v.  Black  and  White  &c.  Co.,  1901,  1  Ch.  174,  the 
Memorandum  provided  for  the  application  as  between  different 
classes  of  shareholders  of  **  profits  from  time  to  time  available  for 
dividend."  The  directors  had  the  powers  conferred  by  Art.  74 
of  Table  A,  of  setting  aside  out  of  profits  a  sum  to  reserve. 
Rigby,  L.J.,  held  that  the  words  "profits  available  for  divi- 
dend" meant  the  profits  which  are  properly  applicable  to  the 
payment  of  dividends,  that  is  the  sum  which  remains  after 
deducting  tlie  amount  carried  to  a  reserve  fund  and  any  other 
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amount  which  the  directors  had  under  their  powers  set  apart  out  Part  III* 

of  the  balance  of  profit  shown  by  the  profit  and  loss  account.  ^^^_** 

He  said  (p.  179)  :— 

'*  It  seems  to  me  that  one  of  the  duties  (perhaps  the  very  first  duty) 
which  the  directors  have  to  undertake  when  they  formulate  a  statement 
of  account  of  the  profits  for  the  period  with  which  they  are  dealing,  is  to 
determine  what  sum  they  shall  set  apart  as  a  reserve  fund,  and  when  they 
have  set  it  apart  they  must  invest  it  *  upon  such  securities  as  they  may 
select,'  and  from  the  moment  when  they  have  set  apart  the  reserve  fund  it 
is  no  longer  '  profit  available  for  dividend/  '* 

Vaughan  Williams  and  Romer,  L.LJ.,  delivered  judgments 
to  the  same  effect. 

DiviHon  of  Reserve  on  lAquidation, 
Accumulated  profits  are  not  necessarily  divided  on  liquida-  How  reserve 
tion  in  the  same  manner  as  the  surplus  assets,  i,e.,  the  assets  H^idrtion!'" 
remaining  after  repaying  the  paid-up  capital.  The  principle 
of  division  will  depend  on  the  Memorandum  and  Articles. 
Thus,  in  Crichton's  Oil  Co.,  1902,  2  Ch.  86,  it  was  held  that 
preference  shareholders  whose  dividends  were  in  arrear  had  no 
claim  on  undivided  profits  for  arrears  of  dividend,  as  their 
right  to  dividend  depended  on  declaration,  and  that  the  sum 
must  be  divided  as  capital  rateably  among  all  the  shareholders. 
In  Bishop  v.  Symrna  itc,  Co,,  1895,  2  Ch.  265,  undivided  profits 
were  applied  in  payment  of  arrears  of  dividend  on  preference 
shares,  the  rights  of  preference  shareholders  to  dividend  being 
under  the  Memorandum  and  in  the  special  circumstances  not 
dependent  on  declaration  ;  see  also  Bridgewater  &c.  Co,,  1891, 
2  Ch.  317,  where  three  reserve  funds  representing  undivided 
profits,  uncapitalised,  were  divided  among  the  ordinary  share- 
holders to  the  exclusion  of  the  preference  shareholders. 
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of  secretary. 


The   Secretary   and    His   Duties. 

Part  IIL  "  A  secretary  is  a  mere  servant,  his  j)ositi()n  is  that  he  is  to 
Chap.  5.  do  what  he  is  told,  and  no  person  can  assume  that  he  has  any 
authority  to  represent  anything  at  all."  This  statement  of  the 
Legal  poBition  Jaw  was  made  by  Lord  Esher  in  Barneti  v.  South  London  &c. 
Co.,  18  Q.B.D.  815,  and  was  expressly  approved  by  the  House 
of  Lords  in  Georgr  Whitchurch  Ltd.  v.  Cavanagh,  1902,  A.C.  117. 
But  in  each  of  these  cases  it  was  sought  to  charge  the  company 
with  liability  for  representations  by  a  secretary  which  he  had 
no  authority  to  make.  The  secretary  of  a  company  is  an  officer 
within  the  meaning  of  Sec.  254  of  1903  :  McKay^s  case,  2  CD.  1  ; 
and  a  secretary,  as  such,  has  many  statutory  duties  to  perform, 
the  breach  or  omission  of  which  may  render  him  liable  to  heavy 
penalties.  The  relation  between  a  company  and  its  secretary 
is  that  of  master  and  servant ;  see  Mair  v.  Himalaya  Tea  Co., 
L.R.  1  Eq.  411. 

The  contract  for  service  may  be  evidenced  by  the  resolution 
of  the  directors  making  the  appointment.  Where  the  engage- 
ment is  for  more  than  a  year  it  should  be  by  an  express  contract 
in  writing,  though  a  minute  signed  by  the  chairman  may  be 
sufficient  to  satisfy  the  Statute  of  Frauds :  Jones  v.  Victoria 
Graving  Dock  Co.,  2  Q.B.D.  314.  A  provision  in  the  Articles 
that  a  particular  person  shall  be  the  secretary  of  the  company 
does  not  amount  to  a  contract  to  employ  ;  see  p.  78  mipra, 
Art.  116»  n. 

Where  one  acts  as  secretary  of  two  companies  it  is  not  true  as 
a  general  proposition  that  a  fact  which  comes  to  his  knowledge 
as  secretary  of  one  company  is  notice  to  him  as  secretary  of  the 
other  company  from  the  mere  existence  of  the  common  relation- 
ship. In  order  to  make  it  notice  it  must  be  shown  that  it  was 
his  duty  to  the  first  company  to  communicate  his  knowledge 
to  the  second  company :  Deep  Sea  Fisheries  Co.,  1902, 1  Ch.  507. 

A  secretary  may,  like  any  other  servant,  be  dismissed  for 
good  cause,  and  in  the  case  of  wrongful  dismissal  he  may  bring 
an  action  for  damages,  or,  if  the  company  is  being  wound-up, 
he  may  prove  for  the  amount  of   his  claim. 
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.  Speaking  generally,  the  duties  of  a  company's  secretary  Part  III. 
are  to  convene  meetings  in  accordance  with  the  instructions  ©hap^^^ 
of  the  directors  and  the  Articles  of  Association,  to  attend 
meetings  and  keep  a  record  of  proceedings  and  make  proper 
minutes  thereof,  and,  under  the  instructions  of  the  board,  to 
issue  all  notices,  attend  to  correspondence  and  keep  the 
company's  books,  and  make  all  returns  and  give  all  notices 
required  by  statute. 

Statutory  Duties. 

The  attention  of  companies'  secretaries  is  directed  to  the  statutory 
statutory  duties  of  directors  at  p.  207  et  seq,  supra.  A  careful 
secretary  will  see  that  his  company's  directors  duly  comply  with 
the  various  provisions  of  the  Acts  to  be  observed  by  them. 
There  are  various  sections  of  the  Act  of  1903  which  expressly 
affect  secretaries  : — 

1.  By  Sec.  50  a  penalty  is  imposed  on  any  officer  who  conceals  the 
name  of  any  creditor,  &c.,  entitled  to  object  to  a  reduction  of  capital. 

2.  Section  65  imposes  a  penalty  on  a  secretary  issuing  an  unstamped 
share  warrant. 

3.  By  Sec.  97  a  secretary  failing;  to  make  a  return  of  allotments,  &c., 
is  liable  to  penalties. 

4.  Section  128  imposes  personal  liability  on  any  officer  of  a  company 
omitting  the  company's  name  from  notices,  advertisements,  cheques,  bills 
of  exchange,  Ac.  The  omission  of  the  word  "  Limited  "  from  a  cheque, 
bill  of  exchange,  promissory  note,  or  order  for  money  or  goods  will  render 
a  secretary  signing  the  same  personally  liable  thereon :  Penrose  v.  Martyr, 
E.B.  &  £.  499. 

5.  By  Sec.  129  (2)  every  officer  of  the  company  omitting  to  enter 
a  mortgage  in  the  register  required  by  that  section  is  liable  to  the 
penalties  thereby  imposed. 

6.  By  Sec.  143  any  officer  refusing  to  produce  books  and  documents, 
Ac.,  to  an  inspector  appointed  by  the  Court  is  liable  to  penalties ;  and  see 
also  Sec.  94. 

7.  The  secretary  is  an  officer  of  the  company  within  the  meaning  of 
Sec.  254,  and  is  liable  for  misfeasance.  He  may  be  liable  to  repay  moneys 
paid  to  his  private  clerk  and  misappropriated  by  him:  Mutual  Aid  Ac. 
Society,  49  L.T.  530.  He  may  be  liable  to  repay  moneys  paid  as  divi- 
dends out  of  a  capital  as  the  result  of  a  balance  sheet  negligently 
prepared  by  him :  Municipal  <Sx.  Co.  v.  Pollington,  63  L.T.  238. 

Boolcs  Required. 
The  books  required  to  be  kept  by  the  Companies  Act  are : —        Books 
1.  A  register  of  members  (Sec.  100  of  1903,  and  see  p.  176  "^^'^• 
9upra),  and  a  register  of  directors  or  managers  :  Sec.  101 
of  1903. 
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Part  III.               2.  The  annual  list  and  summary  as  required  by  Sec*.  101  of 

Q^^P'  ^'  1903  ;  see  p.  176  supra, 

3.  A   register   of   mortgages   (including  debentures    which 
ygq^j^  operate  as  a  charge  on  the  assets) :  Sec.  129  of  1903, 

and  see  p.  232  supra. 

4.  A  minute  book  of   the  proceedings  of  general  meetings 

and  of  directors'  meetings  :  Sec.  154  of  1903  ;  see  Art. 
I8O9  p.  81  supra. 

It  is  the  more  convenient  plan  to  keep  the  minutes  of 
general  meetings  and  of  directors'  meetings  in  separate 
books. 

Sometimes  a  separate  register  of  transfers  is  kept  by  com- 
panies with  large  capital,  but  the  share  register  may  be  made 
to  show  all  particulars  to  which  reference  may  at  any  time  be 
desired.  All  transfers  should  be  numbered  consecutively  as 
received,  and  filed  together. 

The  share  certificates  when  printed  should  be  bound  in  a 
book  with  counterfoils,  on  which  should  be  entered  all  par- 
ticulars of  the  corresponding  certificate ;  the  counterfoil  should 
be  initialled  by  the  directors  who  sign  the  certificate,  and  should 
embody  a  receipt  to  be  signed  by  the  person  to  whom  the  certi- 
ficate is  delivered. 

A  seal  book  is  also  important,  and  should  be  ruled  in 
columns  showing  particulars  of  the  document  sealed,  date  of 
resolution  to  seal,  date  of  sealing  and  the  initials  of  the  directors 
in  whose  presence  the  seal  was  afiixed. 

It  is  also  advisable  to  keep  a  register  containing  particulars 
of  all  documents  which  come  into  the  possession  or  custody  of 
the  company,  with  a  column  for  the  signature  of  the  person  to 
whom  any  document  is  delivered,  so  that  there  may  be  no 
difficulty  in  tracing  the  same. 

An  application  and  allotment  book  may  also  be  kept,  in 
which  particulars  of  all  applications  for  shares  are  recorded  and 
numbered,  and  date  and  particulars  of  allotment.  All  appli- 
cations for  allotment  should  be  numbered  consecutively  as 
received  and  filed  together.  A  guard  book  is  probably  the 
most  convenient  form  of  file  for  applications  for  shares  and  for 
transfers.  A  careful  record  should  be  kept  of  all  notices  of 
allotment  in  a  separate  press  copy  book,  in  which  should  be 
entered  accurate  particulars  of  the  date  and  hour  when  notices 
were  posted. 


required. 
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It  will  be  found  convenient  to  keep  an  agenda  book  lor  the  Part  IIL 
use  of  the  chairman,  so  that  he  may  note  on  the  page  opposite  Chap.  6. 
the  agenda  how  each  matter  has  been  dealt  with  and  any  other 
business  transacted.  Books 

A  directors'  attendance  book  is  sometimes  also  kept,  in 
which  every  director  signs  his  name,  thus  showing  unquestion- 
ably the  meetings  attended  by  him. 

The  account  books  required  will  depend  on  the  nature  and 
extent  of  the  company's  business. 

The  following  is  an  example  of  how  the  minutes  of  a 
meeting  should  be  kept: — 

The  (second)  ordinary  meeting  of  the  members  of  **  The 
Company,  Dmited,"  was  held  on  the  19      ,  at  the  registered 

office  of  the  company,  No.        ,  Lambton  Quay,  in  the  City  of  Wellington. 
[It  may  be  of  use  sometimes  to  state  the  names  of  members  present,  although 
it  is  not  necessary  to  do  so.] 

Mr.  was  voted  to  the  chair. 

The  notice  convening  the  meeting  was  read  by  the  secretary. 
The  minutes  of  the  first  ordinary  meeting  of  the  company,  held  on 
the  day  of  ,  were  read  by  the  secretary,  confirmed  by  the 

meeting,  and  signeil  by   the  chairman. 

The  report  of  the  directors  and  the  accounts  and  balance  sheet  for 
the  year  ending  the  day  of  last  having  been  previously 

circulated  among  members,  it  was  unanimously  resolved  that  they  be 
taken  as  read. 

The  following  resolutions  were  passed : — 

Upon  the  motion  of  Mr.  ,  seconded  by  Mr. 

"That  the  re^wrt  of  the  directors  and  the  accounts  and  balance 
sheet  annexed  thereto  be  and  the  same  are  hereby  adopted.'' 
Upon  the  motion,  Ac. — 

"  That  in  accordance  with  the  recommendation  of  the  directors  a 

dividend  at  the  rate  of  £5  per  centum  on  the  nominal  amount 

of  the  shares  in  the  capital  of  the  company  be  and  the  same 

is  hereby  declared,  and  that  such  dividend  be  payable  on  the 

day  of  19      ." 

Upon  the  motion,  Ac. — 

"That  Messrs.  A.B.  and  CD.,  the  retiring  directors,  be  and  they 
are  hereby  elected  directors  of  the  company." 
Upon  the  motion,  &c. — 

"That  Messrs.  be  and  they  are  hereby  appointed 

auditors  of  the  company  for  the  ensuing  year  at  a  fee  of 

£ 

Mr.  moved  and  Mr.  seconded  a  resolution 

"  That  the  remuneration  of  the  directors  be  increased  from  the  sum  of 

£200  annually  to  the  sum  of  £400,  and  that  such  increase  take  effect  as 

from  the  day  of  last." 

An  amendment  was  moved  by  Mr.  and  seconded  by  Mr. 

,  "That  the  figures  *£300'   l>e  substituted  for  the  figures 
•£400.*" 
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Part  III.  The  amendment  was  put  to  the  meeting  and  negatived,  and  the 

Chap.  5.        resolution  as  moved  was  then  put  to  the  meeting.    A  show  of  hands  was 
-     —       -  called  for,  and  the  chairman  declared  the  resolution  to  be  carried. 

A  poll  was  then  duly  demanded,  and  was  ordered  by  the  chairman 
to  be  taken  then  and  thei-e,  and  Messrs.  were  appointed 

scrutineers. 

They  reportt^d  as  follows : — 

The  chairman  thereupon  declared  the  resolution  to  be  carried. 
A  vote  of  thanks  to  the  chairman  was  passed  unanimously. 

E.F., 

Chairman. 

It  will  be  found  convenient  to  number  the  minutes. 

Any  alteration  made  by  the  confirming  meeting  in  the 
minutes  as  recorded  should  be  initialled  by  the  chairman  of  the 
confirming  meeting,  and  indeed  it  is  advisable  that  any  altera- 
tions or  interlineations  made  in  the  course  of  copying  should  be 
similarly  initialled.  For  the  purposes  of  Sec.  164  of  1903  it  is 
not  necessary  that  the  minutes  should  be  confirmed  by  a  subse- 
quent meeting  before  being  signed  by  the  chairman.  It  is 
highly  irregular  for  a  secretary  to  alter  the  minutes.  In  In  re 
Cawley,  42  CD.  209,  Lord  Esher  said  :— 

''  The  secretary,  either  in  consequence  of  some  supposed  power 
vested  in  him,  or  of  some  idea  of  his  own,  some  time  afterwards  inserted 
in  the  minutes  of  the  meeting  certain  dates  as  the  dates  of  calls.  In  my 
opinion,  that  was  the  most  dangerous  thing  that  could  well  be  done. 
Minutes  of  board  meetings  are  kept  in  order  that  the  shareholders  of  the 
company  may  know  exactly  what  their  directors  have  been  doing,  and  any 
shareholder  looking  at  these  minutes  as  they  now  stand  would  suppose 
that  the  dates  were  agreed  upon  at  the  meeting,  and  were  then  filled  in, 
whereas  in  truth  no  dates  were  agreed  on  by  the  directors  at  all.  The 
dates  formed  no  part  of  the  resolution,  and  yet  here  is  the  entry  made 
as  if  they  formed  part  of  the  resolution  then  passed.  I  trust  I  shall  never 
again  see  or  hear  of  the  secretary  of  a  company,  whether  under  superior 
directions  or  otherwise,  altering  minutes  of  meetings,  either  by  striking 
out  anything  or  adding  anything." 

First    Meeting    of  Directors. 

First  meeting  A  secretary's  duties  will  probably  commence  with  the  first 

of  directors,     meeting  of  directors,  although  his  formal  appointment  will  not 
be  made  till  that  meeting. 

It  would  seem  from  London  &c.  Land  Co.^  31  CD.  223,  that 
one  director  may  convene  the  first  meeting.  It  will  be  safer, 
however,  that  the  first  meeting  should  be  convened  by  a  majority 
of  the  directors  if  they  have  been  appointed  (either  by  the 
Articles  or  by  the  subscribers  of  the  Memorandum ;  see  pp.  194 
and  196  sxi'pra).  If  no  directors  have  been  appointed,  it  may  be 
well   that  the   first  meeting  of  subscribers   be  convened  by  a 
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majority   thereof,  although  as  mentioned  above  one  subscriber  Part  III. 
may  convene  a  meeting.     A  majority  of  the  subscribers  must  ^'^^P*  *• 
attend  to  constitute  a  meeting  :    London  &c.  Land  Co.,  ut  sup. 
If  directors  have  been  appointed,  a  quorum  must  be  present,      ^j"!  meeting 

For  form  of  notice  convening  meeting  of  directors,  see  p. 
272  infra. 

The  secretary  should  prepare  an  agenda  paper  for  every 
meeting  of  the  board,  and  make  a  copy  in  the  agenda  book  for 
the  chairman's  use.  The  following  is  a  specimen  of  a  paper 
for  the  first  meeting,  which  may  be  modified  to  suit  circum- 
stances : — 

(« The  Oompaay,  Limited.** 

Meeting  of  Directors,  the  day  of  ,  190S. 

1.  To  elect  a  chairman  and  decide  the  period  for  which  he  is  to  hold 
oflSce. 

2.  To  receive  the  report  that  the  company  has  been  duly  registered. 

3.  To  receive  the  appointment  of  first  directors  by  the  subscribers  of 
the  Memorandum. 

4.  To  decide  upon  the  situation  of  the  registered  oflRce  of  the 
company. 

5.  To  decide  upon  a  common  seal  for  the  company  and  authorise  its 
preparation. 

6.  To  decide  upon  the  custody  of  the  keys  of  the  seal. 

7.  To  appoint  the  bankers  of  the  company. 

8.  To  appoint  solicitors. 

9.  To  appoint  auditors  and  fix  their  remuneration. 

10.  To  appoint  a  secretary  to  the  company  and  fix  his  remuneration. 

11.  To  appoint  a  *' public  officer"  under  Sec.  10  of  The  Land  and 
Income  Assessment  Act,  1900. 

12.  To  appoint  a  committee  of  the  board  for  the  following  purposes : — 
(a)  Passing  transfers  of  shares. 

(6)  Sealing  share  certificates, 
(c)  Signing  cheques  for  current  expenses ; 
and  to  provide  for  convening  such  committee. 

13.  To  decide  upon  the  times  at,  and  manner  in  which  meetings  of 
the  Board  shall  be  convened. 

14.  To  consider  and  decide  whether  any  shares  shall  be  offered  to  the 
public  for  subscription. 

See  pp.  94,  95  supra. 

15.  To  take  into  consideration,  and  if  they  think  fit  adopt,  the  agree- 
ment referred  to  in  clause  1  of  the  Articles  of  Association. 

The    Register   of  Members. 

The  following  form  of   register   gives   all  the  information  Register  of 
required   by    the    Act,   and    shows    also    the   position    of  each  ^^®ni^rs- 
meml>er   with   regard  to  transfers   and   calls:—* 
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Part  III. 

List  of  all  persons  who  were  members  of  "  The  Company,        *P*     * 

Limited,"  on  tlie  day  of  ,  19      (being  the  fourteenth 

day  succeeding  the  day  of  ,  19      when  the  (first)  List  and 

ordinary  general  meeting  in  the  year  19      was  held).  summary. 


Sanuune. 


Christian  Name. 


Address. 


Oooupation. 


Number 

of  Shares 

held. 


Summary  op  CAPrrAL  and  Shares  in  "  The  Company, 

Limited/'  made  up  to  the  day  of  19        (being  the 

fourteenth  day  succeeding  the  day  of  ,  when  the  first 

ordinary  general  meeting  in  the  year  19        was  held). 

1.  Nominal  capital  £10,000,  divided  into  5,000  ordinary  shares  of  £1 
each  and  2,500  preference  shares  of  £2  each. 

2.  Total  number  of  shares  taken  up  to  the  day  of 

190      (which  number  must  agree  with  the  total  show^n  in  the  list  as  held 
by  existing  members),  4,300  ordinary  shares  and  2,500  preference  shares. 

3.  Number  of  shares  issued  subject  to  payments  wholly  in  cash, 
4,800. 

4.  Number  issued  as  fully  paid  up  otherwise  than  for  cash,  1,(X)0 
ordinary  shares. 

5.  Number  issued  as  partly  paid  up  to  the  extent  of  (ten  shillings) 
per  share  otherwise  than  for  cash,  1,000  ordinary  shares. 

B.  There  has  been  called  up  on  each  of  2,300  shares  £0  10/- 
,,  „  on  each  of  2,500  shares  £1    0/- 

„  „  on  each  of  1,000  shares  £0  10/- 

7.  Total  amount  of  calls  received,  including  payments  on  application 
and  allotment  £4,150. 

8.  Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  1,(X)0 
shares  which  have  been  issued  as  fully  paid  (otherwise  than  in  cash), 
£1,000. 

9.  Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  1,000 
shares  which  have  been  issued  as  partly  paid  up  to  the  extent  of  10/-  per 
share,  £500. 

10.  Total  amount  of  calls  unpaid,  £  (nil). 

11.  Total  amount  (if  any)  paid  on  shares  forfeited,  £  (nil). 

12.  Total  amount  of ,  debt  due  from  the  company  in  respect  of 
mortgages  and  charges  which  require  registration  under  The  Companies 
Acts,  1903 : — {here  insert  particulars). 

13.  The  names,  addresses,  and  occupations  of  the  persons  who  have 
ceased  to  be  members  since  the  last  list  was  made,  and  the  number  of 
shares  held  by  each  of  them. 


Number 

of  Shares 

held. 


Somame. 


Christian  Name. 


Address. 


Occupation. 
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MANAGEMENT  OF   THE 
The  flkoretapy  and  His  Duties. 


Part  III.  14.  The  names,  addresses,  and  occupations  of  the  persons  who  are 

Chap.  5.        the  directors  or  managers  of  the  company  on  the  day  of 

-    -190       ;  (see  Sec.  101  ft)  of  1903). 

List  and  

summary — 

continued. 


Names. 


Addresses  and  Occupations. 


(Signature  of  manager  or  secretary.) 


Notice 
convening 
directors' 
meeting. 


Notice 
convening 
statutory 
meeting. 


Notice  conven- 
ing an  extraor- 
dinary meet- 
ing to  con  film 
special  resolu- 
tion. 


Miscellaneous   Forms. 

Applications,  Resolutions,  Notices,  Returns,  &c. 

"The  Company,  Limited." 

Sir,— 

A  meeting  of  the  Board  of  Directors  of  this  company  will  be  held  at 
the  registered  office  of  the  company  on  ,  the  day  of  , 

190      ,  at      o'clock  in  the  noon. 

Business  : 
[It  is  not  necessary  to  state  in  the  notice  convening  a  meeting  of  directors  the 
business  to  be  transacted,  but  it  may  often  be  advisable  to  do  so :  La  Compagnie 
de  MatjviUe  v.  JVhitley,  1896,  1  Ch.  788.] 


"The  Company,  Limited.'* 

Notice  is  hereby  given  that  the  statutory  meeting  of  "  The 
Company,  Limited,"  will  be  held  at  the  registered  office  of  the  company 
on  ,  the  day  of  ,  190    ,  at         o'clock  in  the 

noon,  for  the  purpose  of  discussing  any  matter  relating  to 
the  formation  of  the  company  or  arising  out  of  the  directors'  report  to 
members  [if  it  is  proposed  to  elect  or  confirm  the  election  of  directors  add] 
and  for  the  purpose  of  electing  [or  confirming  the  election  of]  directors 
[if  notice  has  been  duly  given  of  any  resolution,  add]  and  for  the  purpose 
of  considering  the  following  proposed  resolution,  viz. : — (here  set  out  any 
resolution  of  which  due  notice  has  been  given:  see  Sec.  87  (S)  and  (7)  of 
1903]. 

Where  the  statutory  meeting  «  to  he  folloiced  by  an  extraordinary  meeting ^ 
add:  — 

After  the  conclusion  of  the  statutory  meeting  an  extraordinary 
meeting  of  the  company  will  be  held  at  the  same  place  [for  the  purpose 
of  transacting  the  following  special  business,  viz. : — (here  state  the  nature 
of  the  special  business)]. 

If  the  extraordinary  meeting  w  convened  to  consider  a  special  resolution ^  omit 
the  icords  in  brackets^  [  ]  and  add  : — 

When  the  following  special  resolution  will  be  submitted  to  the 
members,  and,  if  passed  by  the  required  majority  as  proposed  or  amended, 
will  be  submitted  for  confirmation  to  a  subsequent  meeting,  of  which  due 
notice  will  be  given. 

[Here  set  out  proposed  special  resolution.] 


Notice  is  hereby  given  that  an  extraordinary  general  meeting  of  the 
members  of  *'The  Company,  Limited,"  will  be  held,  &C.  (time 
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MiaoellaaeouB  ForniB  of  Resolutions,  Notioea,  ftc 

and  place),  when  the  following  special  resolution  which  was  passed  by  the  Part  III. 
required  majority  of  the  memberH  at  an  extraordinary  general  meeting  of  Chap.  6. 

the  company,  held  on  the  day  of  last,  will  be  submitted 

for  confirmation : — 

[Set  out  the  special  resolution  as  passed  by  the  first  vieetiuff.] 

See  pp.  192,  193  stipra. 


Notice  ia  hereby  given  that  the  [first]  ordinary  general  meeting  of  Notice  of 
**Tlie  Company,  Limited,"  will  be  held  at  the  registered  office  ordinary 

t>f  the  company,  No.        ,  Lamhton  Quay,  in  the  City  of  Wellington,  on   nie«*ing- 

the  day  of  190    ,  at        o*clock  in  the 

noon,  for  the  purpose  of  receiving  and  considering  the  report  of  the 
directors  and  auditors,  the  accounts  and  balance  sheet,  the  election  of 
directors,  the  appointment  of  auditors,  and  the  declaration  of  a  dividend. 

See  Art.  78,  pp.  67  and  184  supra. 

To  THE  Directors  of  "  The  Company,  Limited."  Application 

Gentlemen,—  for  shares 

I  hereby  request  you  to  allot  me  shares  in  the  above  named  ^"^"^  *"®'®  ** 

Company,  and  I  agree  to  accept  such  shares,  or  any  less  number  you  may 
allot  me,  subject  to  the  provisions  of  the  company's  Memorandum  and 
Articles  of  Association. 

I  enclose  herewith  the  sum  of  £  being  the  amount  pay- 

able on  application  for  the  said  shares,  and  I  agree  to  pay  the  further  sum 
of  £  per  share  on  allotment,  £  per  share  on  the  Ist  January 

next,  £  per  share  on  the  1st  of  April  next,  and  the  balance  ad 

and  when  called  up,  and  I  request  and  authorise  you  to  register  me  as 
the  holder  of  any  shares  so  allotted.  Any  balance  over-paid  in  respect  of 
application  money  is  to  be  treated  as  part  payment  of  the  amount  due  on 
allotment. 

Name  in  full 
Address 
Description 
Dated  this  day  of  ,  19      . 

Signature 


That  shares  in  this  company  he  and  the  same  are  hereby  allotted  to  Resolution  al- 
the  persons  respectively  named  in  the  first  column  hereunder,  to  the  lotting  shares 
number  and  of  the  denomination  stated  in  the  second  column,  and  denoted  ^^^^  .'^^^ 
respectively  by  the  numbers  in  third  column,  opposite  to  the  respective  "*"*"*y- 
names  aforesaid. 


Name  and  Description  of 
AUottee. 


John    Brown,    of    Wellington, 

Builder 
William  Jones,  of  Wellington, 

Merchant 


Number  and  Denomina- 
tion of  Shares  Allotted. 


100  preference  shares 
100  ordinary  shares 


DenofeiBg  Numbers. 


1  to  100  inclusive 
501  to  600  inclusive 


And  that  the  secretary  be  and  he  is  hereby  directed  to  send  a  letter  of 
allotment  to  each  of  the  above-named  allottees. 

18 
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Part  III. 
Chap.  6. 

Besolution  al- 
lotting paid- 
up  shares. 


MANAGEMENT  OF  THE 

M iooellaaeous  Forms  of  Rooolutions,  Motioes,  fto. 

That  no  shares  be  allotted  on  the  applications  of  William  Smith, 
Thomas  White,  etc. 

That  in  pursuance  of  clause  of  the  agreement,  dated  the 

day  of  19    ,  made  between  A.B.  of  the  one  part  and  the  company 

of  the  other  part  for  the  sale  of,  etc.,  to  the  company,  ordinary  shares 

in  the  capital  of  the  company,  Nos.  to  inclusive  be  and  the 

same  are  hereby  allotted  to  the  said  A.B.,  and  that  the  said  shares  be 
issued  as  fully  paid-up  shares  for  the  consideration  mentioned  in  the  said 
agreement,  and  that  notice  of  allotment  be  given  to  the  said  A.B. 

[Care  should  be  taken  to  see  that  the  denoting  numbers  of  shares  allotted  as 
paid-up  agree  with  the  denoting  numbers  (if  any)  mentioned  in  the  contract 
constituting  the  title  of  the  allottee  to  such  allotment;  see  p.  116  supra,] 


Notice  of 
allotment. 


Declaration 
on  application 
for  Certificate 
that  the  com- 
pany is 
entitled  to 
commence 
business. 

Sec.  99  of 
1908. 


**Thk  Company,  LiMrrsD.'* 

Sir,— 

In  accordance  with  your  application  for  shares  in  this  company  dated 
the  day  of  ,  I  am  instructed  by  the  directors  to  inform  you 

that  they  have  allotted  you  shares  of  £  each  in  this  company, 

and  I  have  to  request  that  you  will  pay  on  or  before  the  day  of 

to  [the  bankers,  or  otherwise  as  may  he  arranged],  the  sum  of  £  ,  being 

£  per  share  on  the  shares  allotted  to  you. 

Yours  truly. 

Secretary. 
If  the  applicant  has  paid  application  money  for  shares  in  excess  of  those 
allotted,  add  the  words  *'  less  the  sum  of  £  of  application  money  overpaid," 

and  adjust  the  figures  accordingly. 


In  thk  Matter  of  The  Companies  Act,  1903, 

AND 

In  the  Matteb  of  ''The  Company,  Limited.'' 

I,  ,  of  ,  Ac,  the  manager  to  [or  one  of  the 

directors  of]    ''The  Company,  Limited,"  do  solemnly  and 

sincerely  declare  as  follows: — 

1.  That  the  amount  of  share  capital  of  the  above-named  company 
offered  to  the  public  for  subscription  by  prospectus  issued  by  the  said 
company  and  dated  the  day  of  19      was  £ 

2.  That  the  amount  fixed  by  the  Memorandum  [or  Articles]  of 
Association  of  the  said  company  as  the  minimum  subscription  on  which 
the  said  company  may  proceed  to  allotment  is  £ 

3.  That  shares  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash  have  been  duly  allotted  to  the  amount  of  £ 

4.  That  every  director  of  the  said  company  has  paid  to  the  company 
on  each  of  the  shares  taken  or  contracted  to  be  taken  by  him,  and  for 
which  he  is  liable  to  pay  in  cash  a  proportion  equal  to  the  proportion 
payable  on  application  and  allotment  on  the  shares  offered  as  aforesaid 
for  public  subscription  by  the  said  company. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true  and  by  virtue  of  the  provisions  of  an  Act  of  the  General 
Assembly  of  New  Zealand  intituled  The  Justices  of  the  Peace  Act,  1882. 

Dbcx*ared,  &c. 
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Part  III. 
Chap.  5. 


lleport  to  be 
sent  to  mem- 
bers before 
statutory 
meeting;  see 
Sec.  87  (2)  of 
The  Com- 
panies Act, 
1903. 


MANAGEMENT  OF  THE 
Jfiaoellaaeoas  Fopihb  of  ReaolutionB,  NotloeB,  fto. 


Company,  Limited." 
Company,  Limited,"  report  to  the 


"The 

The  directors  of  "  The 
members  as  follows : — 

1.  The  total  number  of  shares  allotted  by  the  company  is  shares 

of  £         each,  and  of  these  shares  have  been  allotted  as  fully 

paid  up,  otherwise  than  in  cash,  and  have  been  allotted  as  paid 

up  to  the  amount  of   ten    shillings  per  share  otherwise  than  in  cash, 
and  have  been  allotted  subject  to  the  payment  of  the  full  nominal 

amount  thereof  in  cash. 

2.  The  shares  allotted  as  fully  and  partly  paid  up  have  been  allotted 
in  consideration  of  the  sale  by  the  allottees  to  the  company  of 

in  t^rms  of  a  contract  dated  the 
day  of  19    ,  made  between  of  the  one  part  and  the  said 

company  of  the  other  part. 

3.  The  total  amount  of  cash  received  by  the  company  in  respect  of 
the  said  shares  is  £  ,  and  in  respect  of  the  said  shares  is 
£           ,  and  the  company  has  received  no  cash  in  respect  of  the 
shares  allotted  as  fully  paid  up. 

4.  The  following  is  an  abstract  of  the  receipts  and  expenditure  of  the 
company  on  capital  account  to  the  date  of  this  report : — 


Beoeipts. 


I 


1 


Bxpenditure. 


!    d. 


5.  The   following    is    an    account    of    the    ascertained    preliminary 
expenses  of  the  company  to  the  date  of  this  report: — 


Sec.  87  (2)  of 
1903. 


d. 


and  the  additional  preliminary  expenses  are  estimated  at  £ 

6.  The  names,  addresses  and  occupations  of  the  directors,  auditors, 
manager  and  secretary  of  the  company  are  as  follows : — 

7.  There  will  be  submitted  to  the  members  at  the  statutory  meeting 
a  proposal  to  approve  a  modification  of  the  contract  dated  the 

day  of  19    ,  made  between  A.B,,  of  etc.,  and  the  company  for  the 

sale,  etc.,  by  substituting  instead  of  clause  of  the  said  contract,  the 

following  clause : — (Here  insert  proposed  modification.) 

We,  the  undersigned,  being  the  auditors  of  the  said  company,  do 
hereby  certify  that  the  above  report  is  correct  as  to  the  matters  set  forth 
in  pars.  1,  2,  3  and  4  hereof. 

Auditors  of  the  said  company. 

We  {or  I],  the  undersigned  directors  [or  the  sole  director  and 
manager]    of   the   said   company,  do   hereby   certify    that    the    above 


report  is  correct. 


Directors. 
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That  a  call  of  £  per  share  be  and  the  same  is  hereby  made  on  Part  III. 

all  the  shareholders  of  the  company  in  respect  of  the  amounts  unpaid  on   Chap.  6. 
the  shares  in  the  company's  capital  [or  on  the  holders  of  ordinary  shares 
or  preference  shares  if  the  regulations  provide  for  a  difference  in  liability  to  Resolution 
cdlh  under  Sec.  S6  of  190S],  and  that  such  call  be  payable  on  the  making  call. 

day  of  ,  190      ,  to  ,  at  their  office,  No.  ,  Lambton 

Quay,  in  the  City  of  Wellington. 


'The 


Company,  Limited." 


Notice  of  call. 


190 


Notice  of  Call  of  per  Share. 

Sir,— 

I  am  instructed  by  the  directors  to  give  you  notice  that  at  a  meeting 
of  the  Board,  held  on  the  day  of  190    ,  it  was  resolved 

that  a  call  of  £  per  share  be  made  upon  all  the  shareholders  of 

the  company  in  respect  of  the  moneys  unpaid  on  their  shares,  and  that 
such  call  be  payable  on  the  day  of  ,  190    ,  to  , 

at  their  office,  No.  ,  Lambton  Quay,  in  the  City  of  Wellington,  and 
you  are  hereby  required  to  pay  the  amount  due  by  you  in  respect  of  the 
said  call  on  shares  Nos.  to  inclusive — ^viz.,  the  sum  of  £ 

accordingly. 

Yours  Ac, 

Secretary. 


That  notice  be  given  by  the  secretary  to  the  holders  of  all  shares  in 
respect  whereof  any  call  within  the  meaning  of  Article  41  of  the  com- 
pany's regulations  now  remains  unpaid,  such  notice  to  name  the 
day  of  next  as  the  day  on  which  such  call  and  all  interest  and 

expenses  that  have  accrued  or  have  been  incurred  by  the  company  by 
reason  of  such  non-payments  are  to  be  paid,  and  shall  name  the  registered 
office  of  the  company  as  the  place  where  payment  is  to  be  made,  and  such 
notice  shall  state  that  in  the  event  of  non-payment  on  or  before  the  said 
day  of  next  at  the  registered  office  of  the  company 

the  shares  in  respect  of  which  such  calls  remain  unpaid  will  be  liable  to 
be  forfeited. 


Resolution  to 
give  notice 
prior  to  for- 
feiture. 


•The 


Company,  Limited.' 


(AddreiiJ 
(BoU) 


To 
Sir,— 

In  pursuance  of  a  resolution  duly  passed  at  a  meeting  of  the  Board 
of  Directors  of  this  company,  I  hereby  give  you  notice  that  the  directors 
require  you  to  pay  the  sum  of  £  ,  being  the  amount  of  a  call  which 

was  duly  made  in  respect  of  your  shares  No.  to  inclusive,  and 

was  payable  by  you  on  the  day  of  >  19     ,  and  such  call, 

together  with  the  sum  of  £  for  interest  accrued  thereon,  and  the  sum 


Notice  in 
pursuance  of 
foregoing 
resolution. 
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Part  III. 

Ohap.  6. 


Resolution 

forfeiting 

shares. 


Besolation 
approving 
transfer. 


Resolution  to 
seal  contract. 


MiMMUaneottB  Forms  of  Rssolntions,  Noiioes,  Ac 

of  £  for  expenses  that  have  been  incurred  by  the  company  by  reason 

of  the  non-payment  of  the  said  call  is  to  be  paid  by  you  on  or  before  the 
day  of  next  at  the  registered  office  of  the  company 

and  that  in  the  event  of  non-payment  of  the  said  call,  interest,  and 
expenses  as  aforesaid  on  or  before  the  said  day  of 

next  at  the  place  aforesaid,  the  shares  in  respect  of  which  such  call  was 
made  will  be  liable  to  be  forfeited. 

Secretary. 


That  the  ordinary  shares  in  the  capital  of  this  company  numbered 
to  inclusive,  of  which  ,  of  ,  is  registered  owner 

be  and  the  same  are  hereby  forfeited,  and  that  the  said  be  forth- 

with notified  of  the  forfeiture  hereby  effected. 


That  the  transfer  from  A.B.  to  CD.  of  shares  Nos.  to 

inclusive  be  and  the  same  is  hereby  approved,  and  that  CD.  be  entered  in 
the  register,  and  a  certificate  of  title  be  issued  to  him  in  respect  of  the 
said  shares. 


That  the  seal  of  the  company  be  affixed  to  the  contract,  between  A.B. 
of  &c.,  and  the  company  for  the  sale  of  &c.  to  the  company,  now  submitted 
to  this  meeting. 


Resolution  to 
ofiea  banking 
account. 


That  a  current  account  be  opened  in  the  name  of  the  company  with 
the  Bank  at  its  branch,  and  that  the  said  bank  be  and 

it  is  hereby  authorised  to  pay  cheques  signed  on  behalf  of  the  company  by 
any  director(s)  of  the  company,  and  countersigned  by  the  secretary. 


Resolution  That  the  seal  submitted  to  this  meeting,  of  which  an  impression  is 

!!l?f5?^^i  ^™"  Sf^ven  hereunder,  be  and  the  same  is  hereby  adopted  as  the  common  seal 
of  the  company. 


mon  seal. 


Resolution 
appointing 
committee. 


Resolution  to 
convene 
extraordinary 
general  meet- 
ing. 


Resolution 
declaring  a 
dividend. 


That  Messrs.  and  ,  directors  of  the  company, 

be,  and  they  are  hereby  appointed  a  committee  of  the  Board,  with  power 
to  Ac, 


That  an  extraordinary  general  meeting  of  the  members  of  the  com- 
pany be  convened  for  the  day  of  ,  19       ,  at 
o'clock,  at  No.         ,  Lambton  Quay,  Wellington,  for  the  purpose  of  trans- 
acting the  following  business : — 


That  the  company  declares  a  dividend  at  ttie  rate  of  dec.  on  the 
nominal  amount  of  the  shares  of  the  company  [or  on  the  amount  paid  up 
on  the  shares  of  the  company],  to  be  payable  on  the  day  of 

,19 
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That  an  interim  dividend  at  the  rate  of  &c.  on  the  nominal  amount  Part  III. 

of  the  shares  of  the  company  [or  on  the  amount  paid  up  on  the  shares  Ohap.  6. 
of  the  company]  be  paid  to  members  who  are  registered  holders  of  shares 

on  the  day  of  ,  and  that  in  order  to  arrange  for  the  Roaolution 

payment  of  such  dividend  the  transfer-books  be  closed  from  the  an'interfm 

day  of  to  the  day  of  dividend. 


That  the  capital  of  the  company  be  increased  to  the  amount  of  Increase  of 
£20,000  by  the  creation  of  additional  capital  of  the  amount  of  £10,000,   capital, 
divided  into  1,000  shares  of  £10  each,  such  shares  to  be  issued  as  ordinary 
shares,  ranking  as  to  dividend  and  as  to  distribution  of  capital  on  a 
winding-up  pari  passu  with  the  ordinary  shares  in  the  existing  capital 
of  the  company. 


That  the  capital  of  the  company  be  increased  to  the  amount  of  increase  of 
£20,000  by  the  creation  of  additional  capital  to  the  amount  of  £10,000,  capital  by  the 
divided  into  1,000  shares  of  £10  each,  to  be  issued  as  preference  shares,   ^^^®^' 
entitling  the  holders  thereof  to  receive  out  of  the  profits  of  the  company  shares, 
available  for  dividend,  before  any  dividend  is  paid  to  the  holders  of  shares 
in  the  now  existing  capital  of  the  company,  a  cumulative  preferential  divi- 
dend at  the  rate  of  £7  per  centum  per  annum,  but  to  no  further  share  in 
the  profits  of  the  company,  and  also  entitling  the  holders  thereof  on  a 
winding-up  to  a  preferential  claim  on  the  distribution  of  the  assets  of 
the  company  remaining  after  paying  the  debts  and  liabilities  of   the 
company  and  the  costs  of  winding-up. 
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MANAGEMENT  OF  THE 


CHAPTER  VI. 


Auditors. 


Appointment. 

Statutory  Powers  and  Daties. 

Datiee  and  LiabUitiea. 


Appointment. 

Part  III.      Section  133  of  The  Companies  Act,  1903,  corresponding  to  Sec. 
Chap.  6.        24  of  the  Act  of  1901,  requires  every  company  to  appoint   an 

auditor  at  each  annual  general  meeting.     Prior  to  the  passing 
Appointment.  Qf  the  Act  of  1901  the  appointment  of  auditors  by  the  company 

depended  on  the  Articles  of  Association.     Sees.  137  to  139  of  the 

Act  of  1903,  corresponding  to  the  provisions  of  The  Companies 

Accounts   Audit  Act,  1894,  give   the   Governor   power   to  order 

the  audit  of  the  accounts  of  any  company  by  the  Audit  Ofl&ce 

on  the  application  of  the  shareholders. 

Articles  83  to  94  of  Table  A  of   1882  will  be  found  to  be 

substantially  embodied  in  Sees.  133  to  135  of  The  Companies 

Act,  1903. 

It  seems  that  these  provisions  apply  to  all  companies,  and 

must  over-ride   any   inconsistent   provision   in  the   Articles  of 

Association. 


Statutory 
powers  and 
duties. 


Statutory  Powers  and  IHitiee. 

The  statutory  powers  and  duties  of  auditors  appointed  by 
the  company  under  the  Act  of  1903  are  defined  by  Sec.  135,  as 
follows : — 

(1)  Every  auditor  of  a  company  shall  have  a  right  of  access  at  all 
times  to  the  books  and  accounts  and  vouchers  of  the  company, 
and  shall  be  entitled  to  require  from  the  directors  and  officers  of 
the  company  such  information  and  explanation  as  may  be  neces- 
sary for  the  performance  of  his  duties. 

(2)  The  auditors  shall  sign  a  certificate  at  the  foot  of  the  balance 
sheet  stating  whether  or  not  all  their  requirements  as  auditors 
have  been  complied  with,  and  shall  make  a  report  to  the  mem- 
bers on  the  accounts  examined  by  them,  and  on  every  balance 
sheet  laid  before  the  company  in  general  meeting  during  their 
tenure  of  office. 
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(3)  In  every  such  report  the  auditors  shall  state  whether,  in  their  Part  III. 
opinion,  the  balance  sheet  referred  to  in  the  report  is  properly  Ohap.  6. 

drawn  up,  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of   ' 

the  company's  affairs  as  shown  by  the  books  of  the  company ; 
and  such  report  shall  be  read  before  the  company  in  general 
meeting. 

Duties  and  LiabiUties. 

The  duties  and  liabilities  of  auditors  have  been  discussed  by  Duties  and 
the  (E.)  Court  of  Appeal  in  Leeds  Estate  &c.  Co.  v.  Shepherd,  36  l'*^*^^*^®^- 
CD.  787  ;  Tjondon  and  General  Bank  (No.  2),  1896,  2  Ch.  673,  and 
Kingston  Cotton  Mill  Co.  (No.  2),  1896,  2  Ch.  279.  From  these 
decisions  it  is  to  be  gathered  that  the  auditor's  business  is  to 
ascertain  and  state  the  true  financial  position  of  the  company  at 
the  time  of  the  audit ;  he  is  to  ascertain  that  position  by  examin- 
ing the  books  of  the  company ;  he  must  take  reasonable  care  to 
ascertain  that  the  books  themselves  show  the  company's  true 
position ;  he  must  prepare  or  verify  the  balance  sheet,  but  his 
duty  is  not  confined  to  ascertaining  the  arithmetical  accuracy  of 
the  balance  sheet,  he  must  enquire  into  its  substantial  accuracy, 
and  see  that  it  contains  the  particulars  specified  in  the  Articles 
of  Association,  and  is  a  true  and  correct  representation  of  the 
state  of  the  company's  affairs  at  the  time  to  which  the  balance 
sheet  refers.  It  is  no  part  of  his  duty  to  take  stock.  He  is 
entitled  to  rely  on  the  information  furnished  as  to  quantities 
and  values  of  stock-in-trade  by  the  company's  servants,  whose 
competency  and  integrity  he  has  no  reason  to  suspect.  Where 
no  suspicion  of  anything  wrong  is  entertained,  it  is  not  a  want 
of  reasonable  care  on  the  part  of  an  auditor  to  rely  on  the 
returns  made  by  a  competent  and  trusted  expert  relating  to 
matters  on  which  information  from  such  a  person  is  essential. 

An  auditor  is  bound  to  use  reasonable  skill,  care  and 
caution  according  to  the  circumstances  of  each  case,  and,  if  there 
are  no  circumstances  which  ought  to  excite  suspicion,  he  is  not 
bound  to  be  suspicious  as  distinguished  from  reasonably  careful. 
If  there  is  anything  calculated  to  excite  suspicion,  he  is  bound  to 
probe  it  to  the  bottom ;  but  in  the  absence  of  anything  of  that 
kind  he  is  only  bound  to  be  reasonably  cautious  and  careful. 
There  are  many  matters  in  which  an  auditor  must  rely  on  the 
honesty  and  accuracy  of  others.  He  does  not  guarantee  the 
discovery  of  all  fraud. 

An   auditor   appointed    under    the   company's    Articles    or  Auditor  an 
under  the  Act  of  1903  is  an  ''  officer "  within  the  meaning  of  ^jje^^j. 
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Part  III.      Sec.  264  of  1903,  and  if  an  auditor  fails  to  discharge  his  duty  to 

Chap.  6.       ^Yie  shareholders,  as  for  example,  by  not  reporting  to  them  such 

information  as  is  necessary  to  enable  them  to  see  the  true 

financial  position  of  the  company,  he  may  be  liable  to  make 

good  to  the  company  the  loss  which  the  funds  of  the  company 

may  sustain.     In  London  and  General  Bank,  1895,  2  Gh.  673,  an 

auditor  was  ordered  to  repay  the  amount  of  a  dividend  paid  out 

of  capital  as  the  result  of  a  report  by  which  the  shareholders 

were  deceived  as  to  the  true  position  of  the  company. 

Auditor  when  But  the  performance  of  auditor's  work  upon  a  given  occa- 

"oflkJer"  of    ®^^^  ^y  *  person  who  has  never  been  appointed  to  the  ofiice  of 

the  company,    auditor  of  the  company,  does  not  make  that  person  an  officer 

of  the  company  so  as  to  render  him  liable  for  misfeasance  : 

Western  Counties  Steam  Bakeries,  1897,  1  Ch.  617. 

Section  10  of  The  (E.)  Companies  (Winding-up)  Act,  1890, 
is  substantially  identical  with  Sec.  254  of  The  N.Z.  Act  of  1903. 
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C^ompanies  Incorporated  outeide   Kew  Zealand 
Carrying:  on  Bunlness  In  Kew  Zealand. 


Provision  i&  made  by  Part  VIII.  of  The  Companies  Act,  1903  Part  lY. 
(Sees.  297  to  309),  enabling  companies  incorporated  outside  New 
Zealand  to  carry  on  business  in  New  Zealand  on  appointing  an  British  com- 
attorney  and  depositing  a  copy  of  the  power  of  attorney  in  the  P*"*^^- 
office  of  the  Registrar  of  the  Supreme  Court  nearest  to  the  place 
where  the  company  proposes  commencing  business. 

The  new  clauses  embody  the  provisions  of  Part  VIII.  of  the  Foreign  com- 
repealed  Act  of  1882,  The  Foreign  Companies  Act,  1884,  and  Sec.  P*"^*^* 
6  of  The  Evidence  Further  Amendment  Act,  1885. 

Section  150  of  1903  is  substituted  for  Sec.  6  of  The  Com- 
panies Acts  Amendment  Act,  1893. 

Insurance  Companies, 

By  The  Fire  and  Marine  Insurance  Companies  Act,  1889,  Insuranoe 
provision  is  made  for  the  registration  of    local    and   foreign  ^^^^P*"^*®* 
(including  British)  fire  and  marine  insurance  companies,  sub- 
ject to  restrictions  as  to  paid-up  capital. 

Section  4  of  1903  excepts  companies  registrable  in  pursuance 
of  that  Act  from  the  prohibition  against  insurance  companies 
registering  with  limited  liability. 

By  The  Foreign  Insurance  Companies   Deposits  Act,  1894,  Foreign 
and  the  Acts  of  1895  (No.  37)  and  1900  (No.  42)  amending  the  j^^J^es 
same,  all  insurance  companies  registered  or  established  out  of  deposits. 
the  colony  of  New  Zealand,  or  whose  chief  office  is  situate  out 
of  the  colony,  are  required  to  deposit  with  the  Public  Trustee 
the  moneys  prescribed  by  these  Acts,  to  be  held  by  the  Public 
Trustee  in  trust  for  policy  holders  and  claimants. 

See  the  provisions  of  these  statutes  ;  see  also  N.Z>  Gazette, 
1896,  p.  1781,  1898,  p.  1509,  for  forms  of  statement  of  business 
to  be  sent  to  the  Public  Trustee. 

As  to  Accident  Insurance  Companies,  see    The  Accident  Accident 
Insurance  Companies  Act,  1902.  ^m^n^^s. 
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Mining  com- 
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Corporation 
resident  where 
carrying  on 
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Power  to 
contract,  <1'C. 


Evidence  of 
incorporation. 


English  certi- 
ficate proof  in 
N.Z. 


Transfers  in 
blank  void. 
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British  and  Foreign  Mining  Companies, 
See  chapter  on  Mining  Companies  infra. 

Decisions  on   Various  Points, 

If  a  foreign  corporation  carries  on  business  in  the  colony  it 
is  deemed  to  be  resident  in  the  colony :  McCavl  v.  The  N,Z,  Loan 
&c,  Co,,  N.Z.  1  S.C.  297  ;  following  Newby  v.  Von  Oppen,  L.R. 
7  Q.B.  293  ;  Guy  v.  Ferguson  Synd.  Co.,  10  N.Z.  405. 

A  contract  entered  into  in  the  colony  by  a  foreign  company 
is  not  void  by  reason  of  the  company,  at  the  time  of  the  con- 
tract being  entered  into,  not  having  an  attorney  in  the  colony 
appointed  by  instrument  in  writing  ;  nor  by  reason  of  its  attor- 
ney so  appointed  not  having  deposited  his  power  of  attorney 
in  the  Supreme  Court  ;  nor  by  reason  of  the  company  not 
having  an  office  or  place  of  business  in  the  colony  for  ser- 
vice of  legal  proceedings  as  required  by  The  Foreign  Com- 
panies Act,  1884  (see  now  Part  VIII.  of  the  Act  of  1903)  ; 
nor  by  reason  of  its  attorney  not  having  notified  the  situa- 
tion or  locality  of  such  office  or  place  of  business  as  required 
by  that  Act ;  or  having  failed  to  take  out  the  annual  licence 
required  by  Sec.  100  of  The  Stamp  Act,  1882.  A  foreign  com- 
pany may,  notwithstanding  anything  contained  in  The  Foreign 
Companies  Act,  1884  (see  now  Part  VIII.  of  the  Act  of  1903), 
carry  on  business  in  the  colony  without  appointing  an  attorney 
by  any  instrument  in  writing :  Picturesque  Atlas  &c,  Co,  v. 
Harhottle,  10  N.Z.  348  ;  and  see  Bateman  v.  Service,  6  A.C.  386. 

The  fact  that  a  company  carries  on  business  under  a  certain 
name  is  evidence  of  its  incorporation  under  that  name  :  R,  v. 
Waldmann,  N.Z.  1  C.A.  141  ;  R,  v.  Langton,  2  Q.B.D.  296. 

A  certificate  of  incorporation  of  an  English  company  pur- 
porting to  be  under  the  hand  of  the  Registrar  of  Joint  Stock 
Companies  in  England  is  sufficient  proof  of  the  incorporation 
of  the  company  without  proof  of  the  signature  of  the  Registrar 
or  of  the  official  character  of  the  person  appearing  to  have  signed 
it :  Shaw  Saville  &c.  Co,  v.  Timaru  Harbour  Board,  6  N.Z.  456. 

Section  132  of  The  Stamp  Act,  1882,  prohibiting  transfers 
of  shares  in  blank,  applies  to  transfers  of  shares  executed  in 
England  to  be  entered  in  the  colonial  register  of  an  English 
company  having  a  registered  office  in  the  colony,  and  a  transfer 
in  blank  is,  in  such  circumstances,  void  :  Reid  v.  McCorquodale, 
12  N.Z.  400. 
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It  seems  that  under  Sec.  310  of   1903  the  Court  in  New  Part  lY.  • 
Zealand  has  jurisdiction  to  wind-up  a  foreign  company  carrying 
on  business  in  New  Zealand.     The  pendency  of  a  foreign  liqui-  Jurisdiction  to 
dation  does  not  affect  the  jurisdiction  of  the  Court  to  make  a  n.z.  "^^ '" 
winding-up  order,  in  respect  of  the  company  under  such  liqui- 
dation, although  the  Court  will,  as  a  matter  of  international 
comity,  have  regard  to  the  order  of  the  foreign  Court  :  Matheson 
Bros.,  27  CD.  225.     As  to  the  necessity  for  a  branch  office  to 
give  the  Court  jurisdiction,  see  Lloyd  Generate  d:e.,  29  CD.  219  ; 
see  also  Commercial  Bank  of  South  Australia,  33  CD.  174  ;  North 
Australian  Territory  Company  v.  Goldshorough,  61  L.T.  716. 

Under  a  winding-up  order  made  by  the  English  Court,  the  Kngiish  order 
real  and  personal  assets  of  the  Company  are  bound.  Where,  in  n.z. 
therefore,  the  leave  of  the  English  Court  has  not  been  obtained 
to  bring  or  prosecute  an  action  in  the  colony  against  a  com- 
pany in  process  of  being  wound-up,  the  Supreme  Court  of  New 
Zealand  will,  on  motion,  stay  the  proceedings  :  Bank  of  Otago  v. 
Commercial  Bank  of  N.Z.,  Mac.  233. 

As  to  the  status  in  New  Zealand  of  a  receiver  appointed  in  a  status  of 
debenture-holder's  action  in  England,  see  N.Z.  Midland  Railway  receiver. 
Co,,  19  N.Z.  227. 

The  interest  of  a  shareholder  depends  on  the  law  of  the  com-  Company's 
pany's  domicile,  but  a  contract  of  pledge  between  shareholders  of 
a  foreign  company  is  governed  by  the  law  of  the  country  in 
which  the  shareholders  are  domiciled  :  Colonial  Bank  v.  Cady, 
15  A.C.  267. 

The  fact  that  a  foreign  company  is  in  liquidation  is  no 
defence  to  an  action  brought  by  an  English  subject  in  an 
English  Court  to  recover  a  debt  contracted  by  the  company 
in  England  :  Tharsis  Sulphur  Co.  v.  Societe  InduMrielle  des 
Metaux,  58  L.J.  Q.B.  435  ;  but  see  Bank  of  Otago  v.  Commercial 
Bank  of  N,Z,,  ut  sup. 

A  foreign  corporation  may,  in  accordance  with  the  comity 
of  nations,  sue  and  be  sued  in  English  Courts  in  its  corporate 
name :  Henriques  v.  Dutch  West  India  Co.,  2  Raym.  1532  ; 
Newhy  v.  Van  Oppen  d:c.,  ut  sup. 

Where  a  person  takes  shares  in  a  foreign  company  he 
thereby  becomes  subject  to  all  the  conditions  in  the  Articles  of 
Association,  including  any  stipulations  as  to  the  mode  in  which 
proceedings  are  to  be  taken  against  him  ;  and  where  proceedings 
have  been  taken  in  accordance  with  such  stipulations,  it  is  no 
answer  to  an  action  on  the  foreign  judgment  that  he  was  not 
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Part  lY. 


Deoisiona  Affeoting  BritiBh  and  Forei^  Gompanies. 

resident  in  the  foreign  country  and  had  no  knowledge  or  notice 
of  the  proceedings.  But  if  the  Articles  contained  no  such 
stipulation,  he  would  not  subject  himself  to  the  provisions  of 
foreign  law  on  the  subject  :  Copin  v.  Adamsorif  L.R.  9  Ex.  346  ; 
Bank  of  Avstralasia  v.  Harding,  9  C.B.  661  ;  Bank  of  Australasia 
V.  Ntas,  16  Q.B.  717. 

If  an  English  shareholder's  shares  in  a  foreign  company 
have  been  held  forfeited  and  the  forfeiture  upheld  by  a  Court  of 
such  foreign  country,  he  can  get  no  relief  in  England  :  Sudhw 
V.  Dutch  Rhenish  Ely,,  21  Beav.  43. 

If  a  foreign  company  is  sued  in  England,  the  lex  fori  as 
to  procedure  will  prevail  :  Maekereth  v.  The  Glasgow  and  South- 
western my.,  L.R.  8  Ex.  149. 
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PART   V. 

Companies    Limited   by   Guarantee. 


A  COMPANY  limited  by  guarantee  is  formed  on  the  principle  of  Part  Y. 
having  the  liability  of  its  members  limited  to  such  amount  as 
the    members    respectively     undertake     (as    specified    in    the 
Memorandum   of  Association)   to    contribute   to   the   assets   of 
the  company  in  the  event  of  the  same  being  wound-up. 

A  company  may,  however,  be  limited  by  guarantee  and  by 
shares,  i.e.,  a  guarantee  company  may  have  a  capital  divided 
into  shares,  and,  by  Sees.  153  and  194  of  the  Act  of  1882,  holders 
of  such  shares  were  liable  to  pay  at  a  winding-up  the  amounts 
unpaid  in  respect  of  their  shares ;  see  now  Sec.  245  of  the  Act  of 
1903. 

In  practice  the  number  of  guarantee  companies  is  rela- 
tively small.  This  mode  of  incorporation  is  chiefly  confined 
to  clubs,  traders'  assoeiations  and  (in  England)  mutual  insur- 
ance societies  and  bodies  which  do  not  require  a  large  working 
capital. 

Prior  to  the  Act  of  1903,  where  a  guarantee  company  had 
a  capital  divided  into  shares,  the  share  capital  was  stated  in  the 
Articles. 

Where  a  guarantee  company  has  not  a  capital  divided  into 
shares  the  Articles  must  state  the  number  of  members  with  which 
the  company  proposes  to  be  registered  for  the  purpose  of  enabling 
the  registrar  to  determine  the  fees  payable  on  registration  :  Sec. 
22  (4)  of  1903. 

Prior  to  the  passing  of  the  English  Act  of  1900  a  device  was 
sometimes  resorted  to  in  England,  where  a  guarantee  company 
had  not  a  capital  divided  in  shares,  of  dividing  the  "  under- 
taking'' of  the  company  into  shares  or  interests — the  Articles 
providing  that  such  shares  or  interests  might  be  dealt  with  in  a 
manner  analogous  to  shares  in  capital.  This  device  was  declared 
not  illegal  in  Malleson  v.  The  General  Mineral  Patents  Syndicate, 
1894,  3  Ch.  538.  Sec.  27  of  the  E.  Act  of  1900,  contains  pro- 
visions rendering  recourse  to  this  device  now  impossible.    Similar 
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Part  Y.  provisions  have  been  introduced  into  the  New  Zealand  Act  of 
1903,  Sec.  14.  Compare  the  provisions  of  this  Sec.  with  Sec.  9 
of  the  Act  of  1882. 

Where  a  guarantee  company  has  a  capital  divided  into 
shares  the  share  capital  must  be  stated  in  the  Memorandum  : 
Sec.  16  (2)  of  1903.  It  need  not  be  stated  in  the  Articles ; 
compare  Sec.  22  (4)  of  1903  with  Sec.  18  (4)  of  1882. 

As  to  the  liability  of  the  shareholders  on  the  winding-up  of 
a  guarantee  company  having  a  capital  divided  into  shares,  see 
Sec.  66  (c)  of  1903,  and  compare  with  Sec.  71  (5)  of  1882.  It 
seems  that,  in  view  of  Sec.  66  (c)  of  1903,  Baird^s  case,  1899, 
2  Ch.  593,  in  which  it  was  decided  that  a  shareholder  in  a 
guarantee  company  is  not  a  contributory  in  a  winding-up,  does 
not  apply  in  New  Zealand. 

There  appears  to  be  no  substantial  distinction  as  to  the 
position  of  shareholders,  between  a  guarantee  company  with  a 
share  capital,  and  a  company  limited  by  shares  with  a  reserve 
capital  under  Sec.  37  of  1903. 

The  Sees,  of  the  Act  of  1903  relating  to  guarantee  com- 
panies are  Sees.  16,  22,  43,  66  (c)  and  245. 
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Windingr-up   and    Dissolution. 

Statatea,  Rules,  and  Prooedure. 
Windlntf-ap  by  the  Ooart. 
Yolontary  Windintf-up. 
Windintf-ap  under  Superviaion. 

Statutes,  Rules,  and  Prooedure. 

Winding-up  "  means  a  procedure  in  the  first  place  for  collecting  Part  YI. 
and  realising  the  assets  of  the   company  and   applying  them 
to  the  discharge  of    its   liabilities,   and   in   the   second    place 
for  adjusting  the  rights  of   shareholders  among  themselves "  : 
Extended   Wakatu  <fcc.,  13  N.Z.  544,  per  Richmond,  J. 

The  provisions  of  the  Act  of   1903  and  Rules  relating  to  Statute  and 
Winding-up  are  as  follow  : —  ®*' 

Statute. 

The  Companies  Act,  1903,  Sees.  177  to  267,  and  (as  to 
companies  incorporated  outside  New  Zealand)  Sees.  310  to  321. 
See  also  Sec.  5  as  to  illegal  associations,  and  Sees.  66  to  68  as  to 
liability  of  members  on  their  shares. 

Rules, 

The  rules  in  force  as  to  winding-up  are  made  under  the 
provisions  of  Sec.  231  of  The  Companies  Act,  1882,  and  under 
The  Supreme  Court  Act,  1882,  and  are  not  affected  by  the  repeal 
of  The  Companies  Act,  1882.  They  are  published  in  the  N.Z, 
Gazette  of  8th  December,  1887,  No.  76,  p.  1492. 

Modes  of  Winding-up. 

A  company  may  be  wound-up  in  three  ways —  Three  modes 

1.  By  tlie  Court,  compulsoriiy,  on  the  petition  ^'  winding-up 

(1)  Of  a  creditor  or  creditors  ; 

(2)  Of  a  contributory  or  contributories  ; 

(3)  Of  the  company  itself, 

or  of  all  or  anv  of  them  separately  or  together;  see  Sec.  179  of 
1903. 
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Part  YI.  2.  Voluntarily,  on  the  passing  of  an  effective  resolution  by 

the  company  authorising  such  winding-up  in  any  of  the  events 
stated  in  Sec.  220  of  the  Act  of  1903. 

3.  Voluntarily,  but  subject  to  the  supervision  of  the  Court, 
on  an  order  of  the  Court  that  the  voluntary  winding-up  shall 
continue  (but  subject  to  supervision) ;  see  Sec.  235  of  1903. 
Where  a  resolution  has  been  passed  for  voluntary  winding-up 
the  Court  is  reluctant  to  order  compulsory  winding-up,  but  will, 
if  sufficient  grounds  be  shown,  make  an  order  that  the  voluntary 
winding-up  be  subject  to  supervisioji  ;  see  infra, 

Winding-ttp  by  the  Gonrt. 

The  Court  Having  Jurisdiction. 

Court  having  The  Court  having  jurisdiction  to  wind-up  companies  under 

juriadiction.  rpj^^  Companies  Act,  1903,  is  the  Supreme  Court  of  New  Zealand 
(see  Sees.  2  and  177  of  1903),  but  the  Supreme  Court  may,  after 
making  an  order  for  winding-up  a  company,  direct  all  subse- 
quent proceedings  to  be  had  in  the  District  Court  (Sees.  217  to 
219  of  1903). 

Companies  which  the  Court  has  Jurisdiction  to  Wind-up, 

1.  Companies  incorporated    under  .the   provisions   of    The 

Companies  Acts  1882  and  1903  ;  see  Sees.  2  and  327 
of  1903. 

2.  Companies  registered  in  accordance  with  the  provisions  of 

Sec.  248  of  the  Act  of  1882,  or  Sec.  271  of  the  Act  of 
1903 ;  see  Sec.  263  of  1882,  and  Sec.  286  of  1903. 

3.  Any  company  incorporated  outside  New  Zealand  carrying 

on  business  in   New  Zealand  ;   see  Sees.  297  and  310 
of  1903. 

4.  Companies  registered  whether  or  not  formed  under  the 

repealed  Joint  Stock  Companies  Acts ;  see  Sees.  268  and 

269  of  1903. 

By  The  Building  Societies  Act  of  1880,  building  societies  are 

to  be  wound-up  by  the  District  Court  if  the  chief  office  or  place 

of  meeting  of  the  society  is  within  a  District  Court  district,  if 

not,  then  by  the  Supreme  Court. 

The  S.C.  Rules  of  1887  are  (by  Order-in-Council  published 
in  N.Z,  Gazette  for  1890,  p.  1181)  to  apply  to  the  winding-up  of 
building  societies  by  the  District  Court. 
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Grounds  of  Petitio7i  for  Compulsory  Winding-up  Order,  Part  YI. 

By  Sec.  177  of  1903  a  company  may  be  wound-up  whenever 


(a)  The  company  has  passed  a  special  resolution  requiring  ^"2^°^^  °' 
the  company  to  be  wound  up  by  the  Court. 

(b)  The  company  does  not  commence  its  business  within  a 
year  from  its  incorporation,  or  suspends  its  business  for 
the  space  of  a  whole  year. 

(c)  The  members  are  reduced  in  number  to  less  than  seven. 

(d)  The  company  is  unable  to  pay  its  debts. 

(e)  The  Court  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound-up. 

By  Sec.  233  of  1903  the  voluntary  winding-up  of  a  company 
shall  not  be  a  bar  to  the  right  of  any  creditor  or  contributory  of 
such  company  to  have  the  same  wound-up  by  the  Court  if  the 
Court  is  of  opinion  that  the  rights  of  such  creditor  or  contributory 
will  be  prejudiced  by  a  voluntary  winding-up.  As  to  the  opera- 
tion of  this  section  on  shareholder's  petition,  see  p.  294  infra, 

Suh'sec.  (a)  of  Sec,  177. 
Resolution  for  Compulsory  Winding-up. 
In  view  of  the  power  of  voluntary  liquidation,  proceedings  Resolution, 
under  this  sub-sec.  are  infrequent. 

Sub-see,  {h)  of  Sec,  177, 
Non-commencement  or  Suspension  of  Business, 

Although  there  may  be  a  suspension  of  the  business  of  a  Non-com 
company  for  the  space  of  a  whole  year,  the  Court  will  not  make 
an  order  to  wind-up  the  company  unless  it  is  satisfied  that  there  of  business 
has  been  an  intention  on  the  part  of  the  company  to  abandon  its 
business,  or  inability  to  carry  it  on  ;  and  upon  the  question  of 
such  intention  the  Court  will  have  regard  to  the  opinion  and 
wishes  of  the  majority  of  the  shareholders  whose  names  are  on 
the  register  :  Tomlin  Patent  Horse  Shoe  Co,,  65  L.T.  314. 

Orders  were  refused  in  Middleshorough  Assembly  Rooms  Co,, 
14  (M).  104;  The  Metropolitan  Railway  Warehousing  Co.,  36  L.J., 
Ch.  827 ;  Capital  Fire  Insurance  Association,  21  CD.  209. 

Orders  were  made  in  Patent  Steam  Engine  Co.,  8  CD.  464 ; 
Tumacacori  Mining  Co.,  17  Eq.  534. 

Sub-sec.  (c)  of  Sec.  177. 
Fewer  than  Seven  Members. 
See  Sec.  132  of  1903  as  to  liability  of  members  of  a  company  Fewer  than 
oirrying  on  with  fewer  than  seven  members.  members. 
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Pajpt  YI.  AH  doubts  as  to  the  conclusiveness  of  a  certificate  of  incor- 

poration,  where  there  are  fewer  than  seven  incorporating  mem- 
bers, are  now  removed  by  Sec.  26  (4)  of  1903. 

Suh-aec.  (d)  of  Sec.  177. 
Company  Unable  to  Pay  its  Debts. 
Inability  to  By  Sec.   178  of    1903   a  company  shall   be  deemed  to  be 

payitBdebt8.    enable  to  pay  its  debts  :— 

(a)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the 
company  is  indebted  at  law  or  in  equity  in  a  sum  exceeding  fifty 
pounds  then  due,  has  served  on  the  company,  by  leaving  the 
same  at  its  registered  office,  a  demand  under  his  hand  requiring 
the  company  to  pay  the  sum  so  due,  and  the  company  has  for 
the  space  of  three  weeks  succeeding  the  service  of  such  demand 
failed  to  pay  such  sum,  or  to  secure  or  compound  for  the  same  to 
the  reasonable  satisfaction  of  the  creditor. 

(b)  Whenever  execution  or  other  process  issued  on  a  judgmeni, 
decree  or  order  obtained  in  any  Court  in  favour  of  anj'  creditor 
in  any  proceedings  instituted  by  such  creditor  against  the  com- 

•  pany  is  returned  unsatisfied  in  whole  or  in  part. 

(c)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
company  is  unable  to  pay  its  debts. 

Petitioner's  Although  the  minimum  of  a  "  sum  exceeding  £50  "  is  fixed 

debt  less  than  ^^^jy  j^y  Sub-sec.  (a)  of  Sec.  178,  and  there  is  no  minimum  fixed 
by  Sec.  179,  the  Court  in  England  has,  on  the  corresponding 
sections  of  the  E.  Act  of  1862,  declined  to  entertain  a  petition 
based  on  a  debt  of  less  than  £50  where  the  ground  of  the  petition 
was  the  company's  inability  to  pay  its  debts  :  Milford  Docks  Co.y 
23  CD.  292,  295  ;  Herbert  Standnng  &  Co.,  1895,  W.N.  99  ; 
Fancy  Dress  Balls  Co.,  1899,  W.N.  109. 

Where  debt  Where  the  alleged  debt  is  bona  fide  contested,  and  there  is 

no  evidence  other  than  non-compliance  with  the  statutory  notice 
to  show  that  the  company  is  insolvent,  and  the  company  denies 
its  insolvency  the  petition  will  be  dismissed  :  London  and  Paris 
Banking  Co.,  19  Eq.  444,  and  cases  therein  cited.  A  petition  as 
a  means  of  enforcing  payment  of  a  disputed  claim  is  an  abuse 
of  the  process  of  the  Court,  and  may  be  restrained  :  lb. ;  Re  a 
Company,  1894,  2  Ch.  349  ;  Gold  Hill  Mines,  23  CD.  210. 

Statutory  If  the  creditor  relies  on  Sub-sec.  (a)  of  See.  178  he  must  prove 

the  service  of  the  statutory  notice,  and  that  the  three  weeks 
succeeding  the  service  of  the  demand  expired  before  the  presen- 
tation of  the  petition  :  Catholic  Publishing  Co.,  33  L.J.  Ch.  325. 

But  Sub-sec.  (c)  includes  the  other  two  sub-sections,  and 
no  demand  need  be  made  under  Sub-sec.  (a)  if  the  company's 
inability  to  pay  its  debts  be   proved  to  the  satisfaction  of  the 


oontested. 


demand. 
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Court :  Globe  New  Patent  Co,,  20   Eq.   337.     In  that  case  die-  Part  YI. 
honour  of  a  bill  was  held  proof  that  the  company  was  unable 
to  pay  its  debts.    Nor  is  any  demand  necessary  under  Sub-sec.  (b). 

Where  the  judgment  creditor  is  told  by  the  company  that  Evidence  of 
they  have  no  assets  on  which  he  can  levy,  that  is  evidence  of  *"""     ^' 
its  inability  to   pay   its  debts   so  as  to  relieve  the  judgment 
creditor  from  the  necessity  of  actually  levying :  Flagstaff  &c.  Co. 
of  Utah,  20  Eq.  268 ;  Yate  Collieries  dec.  Co,,  1883,  W.N.  171. 

Sub-sec.  (e)  of  Sec.  177, 

It  was  formerly  considered  that,  although  this  sub-section  *' Just  and 
was  worded  so  as  to  include  all  cases  not  before  mentioned,  it  ^^g^^  *' 
could  not  be  interpreted  otherwise  than  in  reference  to  matters 
ejxtsdem  generis  as  those  in  the  previous  sub-sections  (see 
Buckley,  8th  ed.,  p.  255),  but  it  has  been  laid  down  by  Vaughau 
Williams,  J.,  in  re  Sailing  Ship  Kentmere  Co.,  1897,  W.N.  68, 
that  the  doctrine  of  ejusdem  generis  may  now  be  disregarded 
in  construing  Sub-sec.  (e),  and  a  complete  deadlock  as  to  the 
management  of  the  company's  affairs  is  now  a  sufficient  ground 
for  making  a  winding-up  order. 

Where  it  was  shown  that  it  was  impossible  that  the  business 
of  the  company  could  be  carried  on  with  any  reasonable  hope  of 
success,  it  was  held,  under  the  circumstances,  that  a  winding-up 
order  ought  to  be  made :  Bristol  Joint  Stock  Bank,  44  CD.  703 ; 
and  similarly  where  insolvency  was  inevitable  at  an  early  date : 
Atistralian  Joint  Stock  Bank,  1897,  W.N.  48. 

But  the  mere  fact  that  the  company  is  a  losing  concern  does 
not  necessarily  make  it  just  and  equitable  that  it  should  be 
wound-up :  Suburban  Hotel  Co.,  2  Ch.  737 ;  nor  the  fact  that  the 
company  is  mismanaged  and  carried  on  imprudently  and  un- 
profitably :  European  Life  Asstirance  Co.,  9  Eq.  122 ;  and  see 
the  judgment  in  this  case  as  to  tests  of  insolvency. 

Where  it  has  become  impossible  to  carry  on  or  accomplish 
the  primary  and  essential  objects  for  which  the  company  was 
formed,  or,  in  other  words  (to  use  an  expression  which  has  been 
adopted  by  the  Courts),  when  the  substratum  of  the  company  is 
gone,  it  will  be  wound-up  compulsorily :  Haven  Gold  Mining 
Co.,  20  CD.  161 ;  German  Date  Coffee  Co.,  20  CD.  169 ;  Red 
Rock  Mining  Co.,  61  L.T.  786 ;  Crown  Bank,  44  CD.  634 ;  Cool- 
gardie  <fcc.  Mines,  76  L.T.  269;  Amalgamated  Syndicate,  1897, 
2  Ch.  600 ;  but  see  Langham  Skating  Rink  Co,,  5  CD.  669,  and 
The  McDonald  Gold  Mines,  14  T.L.R.  204. 
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Winding-up  by  the  CouFt— Grounds  of  Petition. 

Where  it  is  shown  that  there  are  circumstances  attending 
the  promotion  of  a  company  demanding  investigation,  as,  for 
instance,  wheer  the  assets  of  the  company  have  got  into  the 
hands  of  fraudulent  promoters,  it  may  be  just  and  equitable  that 
the  company  be  wound-up  compulsorily ;  see  Thomas  Edward 
Brinsmead  &  Sons,  1897,  1  Ch.  45,  and  on  app.  406. 

Sec,  2S3  of  the  Act  of  1903. 

This  section  expressly  confers  on  a  contributory  the  benefit 
which  Sec.  205  of  1882  in  terms  conferred  upon  creditors  only. 

It  was  formerly  considered  that  the  <*orresponding  provision 
in  the  E.  Act  (Sec.  145  of  1862)  was  for  the  benefit  of  creditors 
only,  and  that  a  shareholder  could  not,  unless  the  resolution  for 
voluntary  winding-up  had  been  passed  fraudulently,  or  creditors 
appeared  to  support  the  petition,  obtain  a  compulsory  order: 
Gold  Co.,  11  CD.  701 ;  but  it  has  now  been  held  that,  where  the 
Court  is  satisfied  that  the  shareholders  will  obtain  some  l^enefit 
by  a  compulsory  order,  it  will  be  granted  on  a  shareholder's 
petition :  National  Co.  for  Distribution  of  Electricity,  1902,  2  Ch. 
34.  The  Sec.  in  the  Act  of  1908  was  therefore  expressly  extended 
to  the  case  of  a  contributory. 

In  New  York  Exchange  Co.,  39  CD.  415,  an  order  for  com- 
pulsory winding-up  was  refused,  but  a  voluntary  winding-up 
commenced  after  the  presentation  of  the  petition  for  compulsory 
winding-up  was  ordered  to  be  continued  under  supervision. 

In  Medical  Battery  Co.,  1894,  1  Ch.  444,  an  order  for  com- 
pulsory winding-up  was  made  when  the  company  had  been 
practically  under  the  control  of  one  man,  and  the  liquidator  in 
the  voluntary  winding-up  was  not  independent  of  the  share- 
holders, and  was  to  remain  as  receiver  in  a  debenture-holder's 
action. 

A  creditor  is  not  entitled  to  a  winding-up  order  ex  debito 
justitiae  as  between  himself  and  other  creditors,  though  he  is  so 
entitled  as  between  himself  and  the  company,  so  that  where  the 
majority  of  creditors  desired  the  continuance  under  supervision 
of  a  voluntary  winding-up  commenced  after  presentation  of  a 
creditors'  petition  for  compulsory  winding-up,  the  Court  had 
regard  to  the  wishes  of  such  majority  (see  Bees.  185  and  236  of 
1903),  and  ordered  the  voluntary  winding-up  to  be  continued 
under  supervision :   West  Hartlepool  Ironworks  Co.,  10  Ch.  618. 

See  also  Pulsator  Milking  Co.,  1  Gaz.  (N.Z.)  51 ;  Russell  Cordner 
and  Co.,  1891,  3  Ch.  171 ;  Bishop  &  Sons,  Ltd.,  1900,  2  Ch.  254. 
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Who  may   Petition.  Part  YI. 

A  petition  for  the  compulsory  winding-up  of  a  company  may 
be  presented :-  X-' 

(1)  By  the  company ; 

(2)  By  any  creditor  or  creditors ; 

(3)  By  any  contributory  or  contributories ;  or 

(4)  By    all    or   any    of    the    above   parties    separately    or 
together  (Sec.  179  of  1903). 

Petition  by  the  Company. 
In  practice  a  petition  by  a  company  for  its  own  compulsory 
liquidation  is  unusual. 

Petition  by  a   Creditor. 
Who  is  a  creditor  ?  Who  is  a 

Neither  the  English  Acts  nor  the  N.Z.  Act  of  1882  contain  ""^"^'^^^ 
any  definition  of  "  creditor "  for  the  purposes  of  a  winding-up 
petition,  although  Sec.  136  of  1882  (Sec.  173  of  1903)  defined 
"  contributory."  The  question  naturally  occurred,  Must  the 
debt  in  respect  of  which  a  person  claims  to  be  a  creditor  be  not 
only  presently  due  but  presently  payable  ?  Sec.  143  (1)  of  1882 
(clause  178  (a)  of  1903)  which  referred  to  Sub-sec.  (4)  of  Sec.  142 
of  1882  (clause  177  (d)  of  1903),  clearly  contemplated  a  debt 
presently  payable,  but  it  was  probably  intended  that,  in  respect 
of  the  grounds  set  out  in  Sub-sees.  (2),  (3),  and  (5)  of  Sec.  142 
(clauses  (b),  (c)  and  (e)  of  Sec.  177  of  1903)  any  person  who  would 
be  entitled  to  prove  on  a  winding-up  (at  least  in  respect  of  a  claim 
bearing  a  certain  value)  would  be  a  creditor  within  the  meaning 
of  Sec.  144  of  1882.  The  definition  of  "  contributory  "  (Sec.  136 
of  1882)  seems  to  support  this  view. 

In  The  Australian  Joint  Stock  Bank,  1897,  W.N.  48,  Vaughan 
Williams,  J.,  made  an  order  under  the  E.  provision  corresponding 
to  Sub-sec.  (e)  of  177  of  1903  where  the  debt  of  the  petitioning 
creditor  was  not  presently  payaV)le.  In  The  Melbourne  Brewery 
and  Distillery  Co.,  1901,  1  Ch.  453,  Wright,  J.,  dismissed  the 
petition  of  a  debenture-holder  whose  interest  was  not  in  arrear, 
on  the  ground  that  he  was  not  a  creditor.  It  is  submitted  that 
the  true  view  of  the  Act  of  1882  was  that  if  the  petitioner  were 
avowedly  exercising  his  right  to  enforce  payment  of  a  debt 
under  the  ex  debito  justitim  rule  (laid  down  in  Bowes  v.  The  Hope 
&c.  Society,  11  H.L.C.  389)  he  must  establish  a  debt  presently  pay- 
able ;  but,  if  he  were  petitioning  under  Sub-sees.  (2),  (3),  or  (5)  of 
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Part  YI.  Sec.  142,  it  would  be  sufficient  if  his  relation  to  the  company  were 
such  that  he  would  be  a  creditor  on  the  winding-up  in  respect  of 
a  debt  of  certain  value  although  payment  might  be  postponed, 
and  that  it  would  be  immaterial  whether  such  payment  were 
postponed  for  a  year  or  a  century.  In  W.  Powell  <fr  Sons,  1892, 
W.N.  94,  where  the  holder  of  a  bill  of  exchange  not  due 
petitioned,  and  was  held  not  to  he  a  creditor,  it  does  not  appear 
that  the  petitioner  was  proceeding  otherwise  than  under  Sub- 
sec,  (d)  of  177,  and  the  same  observation  applies  to  The  United 
Club  and  Hotel  Co.,  60  L.T.  665.  If  a  company  is  drifting  to 
certain  disaster,  and  it  is  just  and  equitable  in  the  interests  of 
those  who  would  participate  in  the  assets  on  a  winding-up  that  an 
order  should  be  made,  there  is  not,  it  is  submitted,  any  satis- 
factory reason  why  a  debenture-holder,  whose  whole  principal 
sum,  though  not  presently  payable,  may  be  in  jeopardy,  should 
not  come  within  any  reasonable  definition  of  "creditor,"  and 
be  entitled  to  present  a  petition.  It  is  submitted  with  respect 
that  the  distinction  drawn  between  the  Alelhourne  Breweries 
case  and  the  Australian  Joint  Stock  Bank  case  is  not  material. 
In  the  absence  of  an  express  provision,  it  would  be  unjust  to 
deny  to  a  debenture-holder  the  same  right  to  petition  as  that 
enjoyed  by  a  fully  paid-up  shareholder.  The  question  is  now 
laid  at  rest  in  New  Zealand  by  8oc.  179  (2)  of  1903,  which  is 
as  follows  : — 

For  the  purposes  of  this  Section  "creditor"  includes  every  person 
who,  if  the  company  is  ordered  to  be  wound-up,  would  be  entitled  to 
prove  against  the  company  in  respect  of  any  debt  or  claim,  but  nothing 
herein  shall  entitle  a  person  to  present  a  petition  under  paragraph  (a) 
or  (b)  of  the  last  preceding  Section  in  respect  of  a  debt  not  due  and 
presently  payable. 

Creditor  Under  Sub-sec.   (d)   of   Sec.    177,  a  creditor  whose  debt  is 

entitled  c.r  presently  due  and  payable,  and  who  cannot  get  paid,  is  entitled 
ex  dehito  justitiss  as  between  himself  and  the  company  to  a 
winding-up  order:  Bowes  v.  Hope  &c.  Society,  11  H.L.C.  389; 
but  as  between  himself  and  the  other  creditors,  if  they  oppose, 
and  show  that  he  can  get  no  benefit  by  a  winding-up  order,  the 
Court  ought  to  have  regard  to  their  wishes;  see  Sees.  186  and 
236  of  1903  ;  Western  of  Canada  Oil  Co.,  17  Eq.  1  ;  Chapel 
House  Colliery  Co.,  24  CD.  259  ;  West  Hartlepool  Co.,  10  Ch. 
618  ;  Greenwood  &  Co.,  1900,  2  Q.B.  306. 

In  England  the  Court  will  take  into  consideration  any 
circumstances  alleged  in  the  petition  and  supported  by  evidence 
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showing  that  an  investigation  into  the  promotion  or  formation  Part  YL 
of  the  company  or  circumstances  attending  the  issuing  of  deben- 
tures  or  shares  may  be  of  advantage  to  unsecured  creditors  : 
Krasnopolsky  Co.,  1892,  3  Ch.  174.  Quaere  how  far  this  principle 
would  be  adopted  in  New  Zealand,  there  being  no  statute  in 
force  corresponding  to  the  (E.)  Companies  (winding-up)  Act, 
1890:  Dore  Gallery,  1891,  W.N.  98;  but  see  Gold  Co,,  11  CD. 
701 ;  Bank  of  Gibraltar  <i:c.,  1  Ch.  69  ;  London  Flour  Co,,  16 
W.R.  474 ;  West  Surrey  Tanning  Co,,  2  Eq.  737  ;  National  Co. 
for  Distribution  of  Electricity,  1902,  2  Ch.  34. 

Debenture-holders . 

A  mortgagee  by  deposit  of   debentures   payable   to  bearer  Debenture- 
was  held  a  creditor  in  respect  of  overdue  interest  and  entitled  p^t^j^™*^ 
to  petition  :  Olathe  Silver  Mining  Co.,  27  CD.  278. 

The  holder  of  a  mortgage  debenture  obtaining  a  winding-up 
order  need  not  give  up  his  security  :  Moor  v.  Anglo-Italian  Bank, 
10  CD.  681.  He  may  obtain  a  winding-up  order  even  after  the 
appointment  of  a  receiver :  Borough  of  Portsmouth  Tramways,  1892, 
2  Ch.  362. 

Petition  by  a  Contributory. 

See  Sees.  173,  179  (3),  and  180  of  1903.  Petition  by 

Where  a  contributory  petitions  for  winding-up  there  are  ^^^^^'^'^^^^'T- 
two  matters  which  the  Court  keeps  in  view.  One  is  that  the 
Court  is  unwilling  to  interfere  with  shareholders  in  the  manage- 
ment of  their  own  affairs,  including  the  questions  whether  the 
business  of  the  company  shall  be  continued  or  not,  and  whether, 
if  the  company  is  wound  up  at  all,  the  winding-up  shall  be 
voluntary  or  by  the  Court.  The  other  matter  is  that  there  is 
jurisdiction  in  an  extreme  case  to  wind-up  a  company  at  the 
instance  of  a  contributory,  notwithstanding  that  a  voluntary 
winding-up  may  be  in  progress,  and  notwithstanding  that  the 
petitioner  may  not  be  supported  by  a  majority  of  the  share- 
holders ;  see  observations  of  Kekewich,  J.,  in  re  Bristol  Joint 
Stock  dec,  44  CD.  703,  710. 

The  fact  that  there  is  a  voluntary  winding-up  in  progress  is 
prima  facie  a  bar  to  a»  winding-up  order  on  a  shareholder's  peti- 
tion, but  where  the  resolution  to  wind-up  voluntarily  is  carried 
by  the  votes  of  those  whose  conduct  requires  investigation,  the 
Court  will  make  an  order  for  compulsory  winding-up  :  West 
Surrey  Tanning  Co.,  2  Eq.  737  ;  or  where  the  petition  is  sup- 
ported by  creditors  :   Gold  Co.,  11  CD.  701 ;  or  where  there  has 
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Part  YI.  been  fraud  in  obtaining  the  resolution :  Beaujolais  Wint  Co.^ 
3  Ch.  16  ;  and  the  Court  will  enquire  into  the  composition  of 
the  majority  in  favour  of  voluntary  winding-up  :  Varieties^ 
1893,  2  Ch.  236. 

Where  the  voluntary  winding-up  is  not  being  carried 
on  satisfactorily  a  compulsory  order  will  be  made :  Fire 
Annihilator  Co,,  32  Beav.  661  ;  and  the  jurisdiction  may 
be  exercised  wherever  the  Court  is  satisfied  that  the  volun- 
tary liquidation  is  existing  in  circumstances  which  are  likely 
to  prejudice  the  shareholders,  and  that  some  benefit  will 
result  to  the  shareholders  by  the  exercise  of  the  jurisdiction  : 
National  Co.  for  Distribution  &c.,  1902,  2  Ch.  34  ;  see  Sec.  233 
of  1903. 

As  to  the  position  of  a  petitioner  in  arrears  with  calls,  see 
Cryntal  Reef  cic,  Co,,  1892,  1  Ch.  408. 

As  to  the  position  of  a  fully  paid-up  shareholder  as  i)eti- 
tioner,  see  Rica  Gold  d:c,  Co.,  11  C.I).  36  ;  and  see  National  Co. 
(frr.,  1902,  2  Ch.  34 ;  and  as  to  the  holder  of  a  share  warrant  to 
bearer  or  of  stock  see  Sec.  179  (3)  of  1903. 

The  Petition. 

What  petition  The  petition  must  allege  every  fact  necessary  to  support  an 

must  allege,  order,  and,  though  the  Court  may  give  leave  to  amend  a  slip, 
Rules  265  and  266  of  the  Supreme  Court  Code  do  not  apply  to 
petitions,  and  the  petition,  if  demurrable,  will  lie  dismissed: 
Sutherland  Manure  Co.,  11  N.Z.  460.  If  the  petitioner  relies  on 
the  ground  that  the  company  is  unable  to  pay  its  debts,  he 
should  allege  such  inability  without  qualification  and  whatever 
facts  may  be  necessary  to  support  the  allegation  ;  "  a  sufficient 
case  must  be  stated  on  the  petition  that  the  order  may  be 
necunduvi  allegata  et  probata " :  Wear  Engine  Works  Co.,  10 
Ch.  188;  Steam  Stoker  Co.,  19  Eq.  416.  If  the  petitioner 
alleges  that  it  is  just  and  equitable  that  the  company  be 
wound-up,  he  must  state  the  facts  on  which  he  relies,  and 
if  he  alleges  fraud,  the  facts  constituting  the  fraud  must  be 
stated:  Rica  Gold  <i:c.  Co.,  11  CD.  36;  Sutherland  Manure 
Co.,  ut  sup. 

The  winding-up  rules  in  force  in  New  Zealand  are  substan- 
tially identical  with  the  English  Rules  of  1862  (no  longer  in 
force  in  England).     No  form  of  petition  is  given  in  these  rules. 
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but  the  following  form,  adapted  from  the  form  in  the  English  Part  YI. 
rules  of  1890,  affords  a  basis  for  all  forms,  to  be  modified  as 
circumstances  require  : — 

In  the  Supreme  Court  of  New  Zealand.  Form  of 

District.  petition. 

In  the  matter  of  The  Companies  Act,  1903, 

and 
In  the  matter  of  **  The  Company,  Limited." 

To  Hie  Honour 

The  Humble  Petition  of 
sheweth  as  follows : — 

1.  That  "The  Company,  Limited,'*  hereinafter  called 

**  the  company,"  was  on  the  day  of  19    , 

incorporated  under  The  Companies  Act. 

2.  That  the  registered  office  of  the  company  is  at 

3.  That  the  nominal  capital  of  the  company  is  £  divided  into 

shares  of  £  each.    The  amount  of  capital  paid  up  or 

credited  as  paid  up  is  £ 

4.  That  the  objects  for  which  the  company  was  established  are  as 

follows: — (here  state  in  paragraphs  the  essential  objects  as  stated 
in  the  Memorandum)  and  other  objects  set  forth  in  the  Memo- 
randum of  Association  thereof. 

5.  That  (here  set  out  in  paragraphs  any  special  facts  on  which  the 

petitioner  relies  to  give  him  locus  Handi,  as,  for  instance,  if  the 
petitioner  be  a  contributory,  that  he  is  qualified  under  Sec.  180  of 
1903,  or,  if  he  is  a  paid-up  shareholder  petitioning  as  such,  that 
there  will  be  a  surplus  of  assets  for  the  shareholders :  Rica  Gold 
ike.  Co.,  11  CD.  36). 

6.  That  the  company  is  indebted  to  your  petitioner  in  the  sum  of 

£  for  (here  state  the  consideration  for  the  debt,  with 

particulars,  so  as  to  establish  tliat  the  debt  claimed  is  due  and 
presently  payable). 

7.  That  your  petitioner  has  made  application  to  the  company  for  pay- 

ment of  his  debt,  but  the  company  has  failed  and  neglected  to 
pay  the  same  or  any  part  thereof. 

8.  That  (here  set  out,  if  need  be,  particulars  bringing  the  petitioner 

within  pars,  (a)  or  (b)  of  Sec.  178  of  1903). 

9.  That  the  company  is  insolvent,  and  unable  to  pay  its  debts. 

10.  That  (here  set  out  facts,  if  any,  bringing  the  case  within  par.  (e) 
of  Sec.  177  of  1903;  see  Sutherland  Manure  Co.,  11  N.Z.  460),  and 
that  in  the  circumstances  it  is  just  and  equitable  that  the  com- 
pany should  be  wound-up. 
(After  setting  out  in  paragraphs  any  other  facts  on  which  the  petitioner  relies, 
conclude  as  follows  : — ) 

Your  Petitioner  therefore  humbly  prays  as  follows : — 
1.  That  "The  Company,  Limited,"  may  be  wound-up 

by  the  Court  under  the  provisions  of  The  Companies  Act,  1903. 
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(If  proceedings  have  been  taken  to  have  the  company  wound-up  voluntarily, 
set  out  the  facts  in  the  petition,  and  add  the  following:  — ) 

2.  In  the  alternative  that  the  company,  if  wound-up  voluntarily,  be 

wound-up  under  supervision  (see  Sec.  235  of  1903). 

3.  Or  that  such  order  be  made  in  the  premises  as  shall  be  just. 

The  petition  must  be  presented  at  the  Supreme  Court  office 
nearest  to  and  in  the  same  district  as  the  company's  registered 
office  (or,  if  there  be  no  such  registered  office,  then  where  the 
principal  or  last  known  place  of  business  of  the  company)  is 
situate  (Rule  6). 

Within  four  days  after  the  petition  has  been  presented  there 
must  be  sworn  and  filed  an  affidavit  verifying  the  petition,  and 
in  the  form  or  to  the  effect  following : — 

In  the  Supreme  Court  of  New  Zealand. 
Wellington  District. 

In  the  matter  of  (heading  as  in  petition). 

I,  A.B.,  of  ,  make  oath  and  say  that  such  of  the  state- 

ments in  the  petition  now  produced,  and  shewn  to  me  and  marked  with 
the  letter  A,  as  relate  to  my  own  acts  and  deeds  are  true,  and  such  of  the 
said  statements  as  relate  to  the  acts  and  deeds  of  any  other  person  or 
persons  I  believe  to  be  true. 

Sworn,  Ac.  (Form  2  in  3rd  Schedule  to  Rules). 

The  affidavit  must  be  made  by  the  petitioner,  or  by  one  of  the  petitioners  if 
more  than  one,  or,  in  case  the  petition  is  presented  by  the  company,  by  some 
director,  secretary,  or  other  principal  officer  thereof  (Rule  7). 

As  to  swearing  affidavit  before  presenting  petition,  see  Sutherland  Manure 
Co,,  11  N.Z.  460,  and  Western  Benefit  Society,  33  Beav.  368,  where  affidavit  filed 
prematurely  was  allowed  to  be  re-sworn  and  filed,  and  order  dated  accordingly. 
The  Court  has  power  under  Bule  74  to  relax  the  reqairements  of  this  rule ;  as  to 
extension  of  time  where  affidavit  irregularly  filed,  see  East  Cambrian  Gold  Mining 
Co.,  12  L.T.  587;  London  and  Westminster  dtc.  Co,,  17  L.T.  669;  Kentish  Royal 
HoUl  Co.,  13  W.R.  448;  Patent  Boot  and  Shoe  Co.,  32  Beav.  142;  Anglo-Danish 
Navigation  Co.,  15  W.R.  106. 

As  to  affidavit  by  a  person  other  than  as  mentioned  in  the 
rule  where  compliance  is  impossible,  see  Fortune  Copper  Mining 
Co. J  10  Eq.  390;  where  the  petition  is  presented  by  an  indivi- 
dual and  not  by  a  company,  the  affidavit  cannot  be  made  by  the 
])etitioner'8  manager,  and  non-compliance  with  the  rule  is  fatal  : 
Charterland  &c.  Co.,  1900,  2  Ch.  870. 

After  the  petition  has  been  presented,  the  petitioner  moves 
for  directions  as  to  date  of  hearing,  and  (although  it  appears  un- 
necessary so  long  as  Rule  4  is  complied  with)  as  to  advertising  ; 
see  form  of  advertisement.  Form  1  in  3rd  Schedule  to  rules.  If 
the  petition  asks  in  the  alternative  for  a  supervision  order,  the 
advertisement  should  state  the  alternative  prayer.     The  petition 
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must  be  advertised  in  compliance  with  Rule  4  :  City  and  Covaity  P«Jft  YI. 
Bank,  10  Ch.  470,  477  ;  Marezzo  Marble  Co.,  43  L.J.,  Ch.  544  ; 
Army  and   Navy  Hotel,  31    CD.  644  ;    Joint  Stock   Companies 
Winding-up  Act,  13  Beav.  434.     As  to  formal  defects,  see  Broad^s 
Patent  &c.  Co,,  1892,  W.N.  5. 

As  to  adjournment  and  postponing  date  of  order  for  irregu- 
larities, see  London  and  Westminster  Wine  Co.,  1  H.  &  M.  661 ; 
London  Indianihber  Co.,  14  W.R.  594  ;  Army  and  Nary  Hotel,  ut 
mp  ;  Charterland  &c.  Co.,  1900,  2  Ch.  870. 

The  advertisement  is  notice  to  all  the  world:  Emmerson^s 
case,  2  Eq.  231  ;  but  not  to  a  person  whom  it  could  not  possibly 
reach  :  Ex  p.  Guillemin,  28  CD.  634.  Rule  4  does  not  warrant 
the  advertisement  of  the  petition  in  extenso:  Cheltenham  Railway 
Ac.  Co.,  8  Eq.  580. 

Every  creditor's  or  contributory's  petition  must  he  served  on  Service  of 
the  company.  The  rules  are  silent  as  to  the  period  which  must  P®*^**^"* 
elapse  between  service  and  hearing,  but  the  Supreme  Court  Code 
applies  (W.U.,  Rule  75),  And  three  clear  days'  service  would, 
strictly  speaking,  be  sufficient  (S.C.  Code,  Rules  389  and  408). 
The  safer  course,  to  avoid  an  application  for  an  adjournment,  is 
to  serve  the  petition  as  soon  as  possible  after  the  date  of  hearing 
has  been  fixed.  The  petition  must  be  served  at  the  registered 
office  (if  any)  of  the  company,  and,  if  there  is  no  registered 
office,  then  at  the  principal  or  last-known  principal  place  of 
business  of  the  company,  if  any  such  can  be  found,  upon  any 
member,  officer,  or  servant  of  the  company  there,  or  in  case  no 
such  member,  officer,  or  servant  can  be  found  there,  then  by 
being  left  at  such  registered  office  or  principal  place  of  business, 
or  by  being  served  on  such  member  or  members  of  the  company 
as  the  Court  may  direct ;  and  every  petition  for  the  winding-up 
of  a  company,  subject  to  the  supervision  of  the  Court,  shall  also 
be  served  upon  the  liquidator  (if  any)  appointed  for  the  purpose 
of  winding-up  the  affairs  of  the  company  (Rule  3). 

It  is,  however,  sufficient  if  service  be  accepted  by  the  com- 
pany's solicitor  having  authority  from  the  directors  :  Regent 
United  Service  Stores,  8  CD.  75. 

In  case  of  difficulty  it  is  expedient  to  apply  for  directions 
under  the  rule.  The  Court  has  directed  service  on  any  five 
directors  :  Unity  Assurance  Association,  11  W.R.  355  ;  on  the 
solicitor  and  one  director  :  South  Essex  Estuary  Co.,  18  L.T.  178  ; 
on  the  chairman  and  general  manager  :  National  Credit  Co.,  11 
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Part  YI.  W.R.  161.  Service  on  a  workman  employed  on  the  site  where 
office  formerly  stood  is  insufficient :  Manchester  and  London 
Association,  9  Eq.  643. 

Service  on  the  managing  director  at  the  branch  office  of  a 
foreign  company  is  sufficient :  Matheson  Bros.,  27  CD.  225. 

Service  on  the  secretary  and  two  directors  at  an  unregistered 
office  where  there  was  no  registered  office  held  sufficient :  Fortune 
Copper  Mining  Co.,  10  Eq.  390. 

Hearing  a^ui  Evidence'. 

Hearing  and  The  affidavit  verifying  the  i)etition  is,  by  Rule  7,  declared  to 

evidence.         ^  prima  facie  evidence  of  the  statements  in  the  petition.     "  The 

statutory  affidavit  strictly  is  no  proof  of  anything.    It  is  hearsay 

as  to  almost  everything  alleged  in  it,  but  it  is  sufficient  to  require 

an  answer" :   Gold  Hill  Mines,  23  CD.  210,  per  Lindley,  L.J, 

If  the  petition  })e  opposed  it  will  be  essential  to  file  further 
affidavits,  though,  if  the  petition  shows  on  its  face  a  case  for 
winding-up  and  the  statements  are  uncontroverted  by  affidavits 
of  the  opposing  parties,  the  affidavit  under  the  rules  is  sufficient 
to  warrant  ^n  order.  The  proceeding  on  a  petition  is  not  inter- 
locutory, and  evidence  of  information  or  belief  (excepting  in  the 
veriiving  affidavit)  is  inadmissible  :  New  Cnllao,  47  L.T.  175. 

The  sections  of  the  statutes  particularly  important  to  be 
considered  in  connection  with  the  hearing  are  183,  185,  233,  234, 
235,  and  236  of  1903  ;  see  pp.  303  et  seq.  infra. 

Who  May  be  Heard. 
Who  may  i>e  The  Only  persons  entitled  to   be   heard  on    a  winding-up 

heard.  petition  are    the   company,    the   creditors,   and   contributories : 

Bradford  Navigation  Co.,  5  Ch.  600  ;  and,  if  a  voluntary  liquida- 
tion is  in  progress,  the  liquidator  :  Mont  de  Piete  of  England, 
1892,  W.N.  166. 

But  a  provisional  official  liquidator  is  not  entitled  to  appear, 
and  will  be  refused  his  costs.  He  is  a  mere  receiver  pendente 
lite :  General  International  Agency  Co.,  34  L.J.  (.'h.  337. 

The  New  Zealand  Rules  contain  no  })rovision  for  creditors 
or  contributories  who  intend  to  appear  on  the  hearing  giving 
notice  to  the  petitioner. 

Section  183  of  1903- 

Upon  hearing  the  petition,  the  Court  may  either  grant  or  dismiss  the 
same,  witli  or  without  costs,  may  adjourn  the  hearing  conditionally  or 
unconditionally,  and  make  any  interim  onlor  or  any  other  order  that  it 
deems  just. 
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The  Court  is  reluctant  to  adjourn  a  petition  excepting  in  the  Part  YI. 


interests  of  the  company,  because  a  winding-up  order  will  relate 
back  and  affect  what  may  be  done  in  the  meantime  :  Metropolitan 
Railway  &c,  Co,,  17  L.T.  108,  per  Lord  Cairns  at  p.  Ill,  Ex  p. 
Hawkins,  28  L.J.  Ch.  830 ;  Chapel  House  Colliery  Co,,  24  CD. 
267,  per  Cotton,  L.J.  ;  Albion  Bank,  15  L.T.  346  ;  see  powers 
under  Sec.  186  of  1903. 

As  to  an  adjournment  to  give  time  to  the  company  to  pay 
off  a  creditor,  see  Brighton  Hotel  Co.,  6  Eq.  339 ;  Western  of 
Canada  Oil  Co,,  17  B^.-'l  ;  Ijrmghy  Mill  Ac,  Co.,  12  Eq.  26 ;  St, 
Thomases  Dock  Co,,  2  CD.  116:  (see  especially  the  conditions 
on  which  this  petition  was  ordered  to  stand  over,  being  a  form 
of  order  which  is  now  frequently  adopted.) 

In  Great  Western  Coal  Co.,  21  CD.  769,  the  petition  was 
ordered  to  stand  over  for  six  months  to  enable  the  petitioner  to 
enforce  his  security.  In  Oreat  Britain  Mutual  Society,  16  CD. 
246,  the  petition  was  ordered  to  stand  over  till  after  meeting 
of  policy-holders.  In  The  City  and  County  Bank,  10  Ch.  470,  a 
petition  was  ordered  to  stand  over  to  enable  creditors  and  share- 
holders to  consider  the  question  of  voluntary  winding-up. 

Section  186  of  1903— 

(1)  The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  have  Wishes  of 
regard  to  the  wishes  of  the  creditors  or  contributories  as  proved  to  it  by  creditors  and 
any  sufficient  evidence,   and   may  direct  meetings  of    the  creditors  or  contributories 
contributories  to  be  summoned,  held  and  conducted  in  such  manner  as 

it  thinks  fit,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint 
a  person  to  act  as  cliairman  at  any  such  meeting,  and  to  report  the  result 
of  such  nteeting  to  the  Court. 

(2)  In  the  case  of  creditors,  regard  is  to  be  had  to  the  amount  or 
value  of  the  debts  due  to  each  creditor,  and,  in  the  case  of  contributories, 
to  the  number  of  votes  conferre<l  on  each  contributory  by  the  regulations 
of  the  company. 

In  the  following  cases  compulsory  orders  were  made  against 
the  wish  of  a  majority  of  shareholders  : — West  Surrey  Tannery 
Co.,  2  Eq.  737  ;  Ex  p,  Spartali  d:  Tabor,  14  L.T.  726  ;  British  Oil 
and  Cannel  Co.,  16  L.T.  601  ;  Great  Northern  Copper  Co.,  20  L.T. 
264  ;  Tnmacacori  Mining  Co.,  17  Eq.  634  ;  Varieties  Limited, 
1893,  2  Ch.  236.  In  the  following  cases  the  order  Avas  refused 
where  a  resolution  for  voluntary  winding-up  had  been  passed  : — 
Madras  Coffee  Co..  17  W.R.  643  ;  Langley  Mill  Co.,  12  Eq.  26  ; 
Union  Hill  Silver  Co.,  22  L.T.  400 ;  Universal  Drug  Supply 
Association,  1874,  W.N.  126  ;  Irrigation  Co.  <6:c.,  6  Ch.  176  ; 
Uruguay  Central  Railway  Co.,  11  CD.  372  ;  Dore  Gallery,  1891, 
W.N.  98 ;  Petersbxi^rgh  Gas  Co,,  33  L.T.  637. 
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English  decisions  since  1890  are  open  to  this  observation  : 
that  a  minority  of  shareholders  desiring  an  investigation  under 
the  (E.)  Companies  (Winding-up)  Act,  1890,  Sec.  8,  seem  to  be 
in  a  stronger  position  than  they  were  in  before  the  passing  of 
that  Act. 

Section  233  of  1903— 

The  voluntarj'  winding-up  of  a  company  shall  not  Ix^  a  bar  to  the 
right  of  any  creditor  or  contributory  of  such  company  to  have  the  same 
wound-up  by  the  Court  if  the  Court  is  of  opinion  that  the  rights  of  such 
creditor  or  contributory  will  be  prejudiced  by  a  voluntary  winding-up. 

This  section  applies  not  only  to  a  voluntary  winding-up  in 
progress  when  the  petition  is  presented,  but  the  creditor  will  be 
barred  by  a  voluntary  winding-up  commenced  after  the  presen- 
tation of  his  petition,  unless  he  can  show  that  he  will  be  pre- 
judiced :  New  York  Exchange,  39  CD.  415. 

As  to  the  effect  of  the  corresponding  E.  section  (which  is 
not  expressly  extended  to  contributories)  on  the  jurisdiction 
of  the  Court  on  a  shareholder's  petition,  see  National  Co.  etc., 
1902,  2  Ch.  34 ;  see  also  Universal  Drug  Supply  Association,  22 
W.R.  675 ;  Bameds  Banking  Co.,  14  L.T.  451 ;  Manchester  Queens- 
land Cotton  Co.,  IG  L.T.  583 ;  Tramway  Wheel  Co.,  1873,  W.N. 
160;  Caerphilly  Colliery  Co.,  32  L.T.  15;  Lonsdale  Vale  Ironstone 
Co.,  16  W.R.  601 ;  Owens  Patent  Wheel  Co.,  29  L.T.  672 ;  and  see 
p.  294  supra. 

Section  234  of  1903— 

Where  a  company  is  being  wound-up  voluntarily,  and  proceedings 
are  taken  for  the  purpose  of  having  the  same  wound-up  by  the  Court,  the 
Court  may,  if  it  thinks  fit,  notwithstanding  that  it  makes  an  order 
directing  the  company  to  be  wound-up  by  the  Court,  provide  in  such  order 
or  in  any  other  order  for  the  adoption  of  all  or  any  of  the  proceedings 
taken  in  the  course  of  the  voluntary  winding-up. 

Although  the  Court  should  fail  to  exercise  its  powers  under 
this  section,  it  does  not  follow  that  everything  done  under  the 
voluntary  winding-up  is  invalidated :  Cleve  v.  Financial  Cor- 
poration,  16  Eq.  363 ;  Thomas  v.  Patent  Lionite  Co.,  17  CD.  250. 

The  Court  cannot  make  the  resolution  to  wind-up  voluntarily 
the  commencement  of  the  winding-up,  although  it  may  adopt  a 
list  of  contributories:  Taurine  Co.,  25  CD.  118. 

Section  235  (1)  of  1903— 

When  a  resolution  has  been  passed  by  a  company  to  wind-up 
voluntarily,  the  Court  on  petition  praying  that  the  company  be  wound-up 
by  the  Court,-  or  that  it  be  wound-up  subject  to  the  8uper\'ision  of  the 
Court,  may  make  an  order  directing  that  the  voluntary  winding-up  should 
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continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such    Part  YI. 

liberty  for  creditors,  contributories,  or  others  to  apply  to  the  Court,  and    

generally  upon  such  terms  and  conditions  as  the  Court  thinks  just. 

In  order  to  give  the  Court  jurisdiction  under  this  section, 
there  must  be  a  valid  voluntary  winding-up  :  Caloric  Co.,  62  L.T. 
846 ;  South  Canterhvry  Ac.  v.  Shimhles,  12  N.Z.  58. 

Apparently  in  exercising  jurisdiction  under  this  section,  the 
Court  would  be  guided  by  the  wishes  of  the  shareholders  and 
creditors  (see  8ec.  236),  if  the  case  presented  rendered  it  proper 
that  the  order  should  be  made  w^ith  a  view  to  putting  in  force 
some  of  the  provisions  of  the  Act  which  would  be  available  if 
the  order  were  made,  but  would  not  be  available  under  a  mere 
voluntary  winding-up:  Bank  of  Gibraltar,  1  Ch.  69,  per  Turner, 
L.J.,  and  see  i)p.  294  and  304  mpra. 

See  London  Flour  Co.,  16  W.R.  552;  Prince  of  Wales  Slate 
etc.  Co.,  18  L.T.  77,  Ex.  p.  Wragge,  37  L.J.  Ch.  220 ;  Pen-y-van, 
6  CD.  477. 

As  to  the  presentation  of  a  petition  for  su|K!rvision  by  the 
liquidator  in  the  company's  name,  to  get  the  benefit  of  the 
provisions  of  Sec.  238  of  1903,  sec  Zoedone  Co.,  53  L.J.  Ch.  465. 

Section  235  (2j  of  1903— 

A  petition  that  a  voluntary  winding-up  should  continue,  subject  to   Effect  of 
the  supervision  of  the  Court,  shall,  for  the  purpose  of  giving  jurisdiction  to   petition  for 
the  Court,  be  deemed  to  be  a  jjetition  for  winding-up  the  company  by  the   supervision. 
Court. 

This  section  is  important  where  it  becomes  expedient  for  the 
liciuidator  to  petition  for  a  supervision  order. 

Order  on  Petition. 

For  order  on  i)etition  for  winding-up,  see  Form  3  of  3rd  Order  on 
Schedule  to  rules  infra.  v^^^t\on. 

The  order  should  also  emlxnly  any  direction  of  the  Court  as 
to  costs. 

For  cases  where  the  order  has  been  post-dated  to  prevent 
the  advertisement  being  out  of  time,  see  Doncanter  Permanent 
tC-r.,  11  W.R.  459;  Ennt  Camhrian  Mining  Co.,  12  L.T.  587; 
Disderi  and  Co.,  18  L.T.  870. 

The  order  for  winding-up  relates  back,  and  the  winding-up 
is  deemed  to  comnu^nce  at  the  time  of  the  presentation  of  a 
jK^tition  for  winding-up  (Sec.  181  of  1903). 

Although  a  compulsory  order  su})ersedes  a  voluntary 
winding-up,  it  does  not  r^date  l)ack  to  the  date  of   resolution 
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Part  YI.  for  voluntary  winding-up  :  Taurine  Co.,  25  CD.  118  ;  but  the 
Court  may  adopt  all  or  any  of  the  proceedings  in  the  voluntary 
winding-up  (Sec.  234  of  1903). 

No  order  appointing  a  liquidator  is  now  necessary,  as,  by 
Sec.  186  of  1903,  the  Official  Assignee  of  the  district  under  The 
Bankruptcy  Act,  1882,  shall  be  the  sole  and  official  liquidator 
without  the  necessity  of  any  appointment. 

If  it  is  intended  that  the  official  liquidator  may  exercise 
the  powers  contained  in  Sec.  195  of  1903  without  the  sanation  of 
the  Court,  add  to  the  winding-up  order  the  following  words  : — 

"  And  it  is  hereby  further  ordered  that  the  official  liquidator  of  the 
said  company  be  and  he  is  hereby  empowered  to  exercise  all  or  any  of  the 
powers  conferred  on  the  official  liquidator  by  Sec.  195  of  The  Companies 
Act,  1903,  without  the  sanction  or  intervention  of  the  Court "  [or  all  or  any 
of  the  powers,  Ac,  excepting  the  power  to  carry  on  the  business  of  the 
company,  and  the  power  to  defend  any  legal  proceeding  in  tlie  name  and 
on  behalf  of  the  company,  Ac] :  Tail  v.  Mapourika  <fcc.  Co.,  22  N.Z.  540; 
see  Sec.  12  of  The  (E.)  Companies  Winding-up  Act,  1890. 

Supen^isorn. 

Saperrisors.  By  Sec.  187  of  1903  the  Court  may  on  the  application  of 

any  creditor  or  contributory,  appoint  suj)ervisor8  (not  exceeding 
three  in  number). 

As  to  the  relative  functions  of  the  official  liquidator  and 
supervisors  see  Sees.  188  to  191  of  the  Act  of  1903. 

Compare  the  powers  of  a  committee  of  inspection  under  The 
(E.)  Companies  (Winding-up)  Act,  1890,  Sees.  12  (1)  and  23  (1) 
and  E.  Rule  144  (2). 

Effect  of  Winding-u))  Order  in  Special  Matters. 

As  to  the  effect  of  the  order  on  dispositions  of  property, 
transfers  of  shares,  &c.,  made  after  presentation  of  petition, 
see  Sec.  242  of  1903. 

As  to  staying  actions,  attachment,  distress,  or  execution,  see 
Sec.  244  of  1903. 

As  to  fraudulent  preferences,  see  Sec.  247  of  1903. 

As  to  restraining  proceedings  against  the  company,  see  Sees. 
243  and  244  of  1903. 

Proceedirujs  Snhsfquetit  to  Order. 

Proceedings  By  Rule  9 — 

subsequent.  Every  winding-up  and  supervision  order  shall,  within  twelve  days 

after  the  date  thereof,  be  advertised  once  in  the  Gazette,  and  shall  be 
served  upon  such  persons  and  in  such  manner  as  the  Court  may  direct. 


Effects  of 

winding-up 

order. 
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It  would  seem  that  in  view  of  the  provisions  of  Sec.  186  of  Part  YI. 
1903  the  practice  under  Rule  10  will  differ  from  the  practice 
prior  to  1901. 

Under  Rule  9  the  order  for  winding-up  will  be  served  on  the 
Official  Assignee  in  Bankruptcy,  whose  duty  it  is  as  official  liqui- 
dator to  proceed  with  the  winding-up. 

A  summons  under  Rule  10  by  the  petitioner  will  apparently 
be  unnecessary.  Compare  Rule  10  with  Rule  7  of  the  E.  rules 
of  1862. 

Rules  11  to  17  inclusive  are,  in  effect,  repealed  by  the 
operation  of  Sec.  186  of  1903,  the  Official  Assignee  being  by 
the  winding-up  order  appointed  official  liquidator. 

As  regards  the  assets  of  the  company,  the  official  liquidator 
is  in  the  position  of  a  receiver  or  of  a  manager  of  partnership 
assets  appointed  by  the  Court :  Gooch^s  case,  7  Ch.  207.  But  he 
must  yield  to  a  receiver  appointed  by  debenture-holders  ;  Henry 
Pound  Son  &  HutrMns,  42  (\D.  402. 

Costs. 

There  is  no  hard  and  fast  rule  as  to  costs,  but  the  general  Costs. 
practice  is — 

1.  Where  the  petition  is  granted  and  the  order  iiuide. 

The  petitioner  is  entitled  to  his  costs  out  of  the  assets  of  the 
company,  and  such  costs  are  a  first  charge,  and  must  be  paid  in 
priority  to  any  costs  of  the  official  liquidator  :  Universal  Non-Tariff 
<Cr.  Co.,  1875,  W.N.  54 ;  Andley  Hall  Cotton  A'c.  Co.,  6  Eq.  245. 

The  contributorieia  supporting  the  petition  are  entitled  to 
one  set  of  costs,  and  the  creditors  supjwrting  the  petition  to  one 
set  of  costs,  and  no  costs  are  allowed  to  those  opposing  the 
petition :  Criterion  Gold  Mining  Co.,  41  C.D.  146,  149 ;  European 
Banking  Co.,  2  Eq.  521;  Anglo-Egyptian  cCr.  Co.,  8  Eq.,  660. 
The  company  will  have  its  costs  out  of  the  estate:  Humher 
Ironworks  Co.,  2  Eq.  15. 

Where  the  petitioning  creditor's  debt  is  under  £50  he  will 
not  ordinarily  be  allowed  costs  unless  he  is  supported  by  other 
creditors:  The  Leyton  ike.  Cycle  Co.,  50  W.R.  98. 

2.  Where  the  petition  is  dismissed. 

The  company  is  entitled  to  costs  from  the  petitioner. 

The  contributories  who  oppose  are  entitled  to  one  set  of  costs 
among  them,  and  the  creditors  to  one  set  among  them  :  Albion 
Bank,  15  L.T,  346;  Criterion  Gold  Mining  Co.,  41  C.D.  146. 
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8.    Where  the  petition  is  withdrawn. 

Where  the  petition  was  withdrawn  in  consequence  of  the 
payment  by  the  company  of  the  petitioner's  debt  which  had 
been  disputed  by  the  company,  the  petitioner  was  allowed  his 
costs :  Railway  Finance  Co.,  14  W.R.  785. 

Where  the  petitioner  withdraws  his  petition  under  circum- 
stances which  do  not  enable  the  Court  to  form  a  judgment  as  to 
the  merits,  the  petitioner  will  be  ordered  to  pay  the  costs  of  all 
who  appear  to  support  and  those  who  appear  to  oppose:  North 
Brazilian  Sugar  Factories,  56  L.T.  229 ;  and  see  Criterion  Gold 
Mining  Co.,  41  CD.  146.  See  also  British  Electric  Street  Tram- 
ways, 1903,  1  Ch.  725. 

Costs  of  Appeal. 

As  to  practice  where  appeal  is  against  part  of  an  order,  or 
against  the  whole  order,  see  Ibo  Investment  Co.,  1903,  2  Ch.  373. 

Provisional    Liquidator. 

Section  186  of  1903,  corresponding  to  Sec.  4  of  The  (E.) 
Companies  (Winding-up)  Act,  1890,  does  not  affect  the  provi- 
sions for  the  appointment  of  a  provisional  liquidator,  which 
may  be  made  at  any  time  after  presentation  of  petition ;  see 
Sec.  182  of  1903. 

Under  ordinary  circumstances  the  Court  would  appoint 
the  Official  Assignee  provisional  liquidator:  North  Wales  d:c. 
Co.,  1892,  2  Q.B.  220.  As  to  procedure  for  appointment,  see 
W.U.  Rule  18.  The  Court  may,  by  the  order  appointing  the 
provisional  liquidator,  limit  and  restrict  his  powers  (Sec.  182  of 
1903). 

Official  Liquidator. 

The  Official  Assignee  in  Bankruptcy  is  now  official  liquida- 
tor of  all  companies  ordered  to  be  wound-up  by  tKe  Court,  or  in 
course  of  being  so  wound-up  on  the  passing  of  the  Act  of  1901 
(Sec.  3:  of  1901,  and  Sec.  186  of  1903).  But,  as  the  assets  of  the 
company  do  not  vest  in  him,  he  is  not  in  the  same  position  as  a 
trustee  in  bankruptcy :  Ehsworth  &  Tidy's  contract,  42  CD.  23,  49  ; 
Knoivlcs  v.  Scott,  1891,  1  Ch.  717.  The  liquidator  is  an  officer  of 
the  Court,  and  as  such  must  act  impartially  in  the  discharge  of 
bis  duty  to  "  the  whole  body  of  shareholders  and  to  the  whole 
body  of  creditors":  Gooch^s  case  7  Ch.  207.  See  also  Pulsford 
V.  Devenish,  1908,  2  Cb.  625,  where,  after  the  dissolution  of  a 
company  on  voluntary  liquidation,  the  liquidator  was  lield  liable 
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to  the  creditors  of  a  company  for  failing  to  see  that  they  had  Part  YI. 
proper  notice  of  the  liquidation,  and  for  failing  to  pay  a  debt  of 
which  he  had  notice. 

Speaking  generally,  the  duty  of  the  official  liquidator  is  to 
execute  with  the  sanction  and  under  the  direction  of  the  Court 
the  powers  conferred  upon  the  Court,  viz. : — 

1.  To  take  possession  of  the  books,  property,  and  assets  of  the  com- 
pany (Sees.  197  and  199  of  1903;  Rule  20). 

2.  To  ascertain  who  are  liable  to  contribute  capital  as  members  of 
the  company  (Sees.  197  to  199  of  1903;  Rules  32  to  34). 

3.  To  collect  and  realise  its  assets  (Sec.  195  of  1903). 

4.  To  ascertain  the  company's  debts  and  liabilities  (Sees.  204  and  248 
of  1903 ;  Rules  23  to  31). 

5.  To  call  up  whatever  uncalled  capital  may  be  necessary  to  pay  the 
debts  and  liabilities  of  the  company,  and  to  adjust  the  rights  of  contribu- 
tories  amongst  themselves  (Sec.  199  of  1903 ;  Rules  36  to  38). 

6.  To  apply  the  company's  assets  in  payment  of  the  costs  of  winding- 
up,  and  of  the  company's  debts  and  liabilities  (Sees.  197  and  206  of  1903). 

7.  To  distribute  any  surplus  assets  among  the  members  according  to 
their  rights  (Sec.  205  of  1903). 

8.  To  take  steps  to  dissolve  the  company  (Sees.  207  and  208  of  1903). 

And  as  to  the  official  liquidator's  powers,  see  Sec.  195  of 
1903. 

Hoto  far  the  Principles  of  the  Bankruptcy  Law  Apply, 

By  Sec.  246  of  1903  (re-enacting,  in  effect,  Sec.  2  of  The  How  far 

Law  Amendment  Act,  1882,  so  far  as  this  applies  to  companies)  bankruptcy 

1  .1.  /  .1  ,1  *    1        1       prmciples  ap- 

m  the  winding-up  of  an  insolvent  company,  the  law  of  bank-  piicable. 

ruptcy  shall  apply — 

(1)  As  to  the  respective  rights  of   secured   and  unsecured 

creditors  ; 

(2)  As  to  debts  and  liabilities  provable  ; 

(3)  As  to  the  valuation  of  annuities,  and  future  and  con- 

tingent liabilities. 

The  section  does  not  import  into  winding-up  all  the 
principles  of  Bankruptcy  law.  It  does  not  enlarge  the  assets  to 
be  administered,  but  merely  regulates  the  rights  of  the  persons 
entitled  to  them. 

The  section  must  be  deemed  applicable  in  all  cases  of 
winding-up  until  it  is  shown  the  company  is  solvent :  Re  Milan, 
25  CD.  p.  591 ;  Watney  v.  Eioart,  18  T.L.R.  426.  An  estate  suffi- 
cient to  pay  debts  and  liabilities,  but  not  the  cost  of  winding- 
up,  is  not  solvent :  Re  Leng,  1895,  1  Ch.  652. 
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Part  YI.  The  section  does  not  bring  into  operation  the  principles  of 

bankruptcy  as  to  reputed  ownership  and  order  and  disposition  : 
Oorringe  v.  Irwell  &€.,  34  CD.  128 ;  nor  as  to  the  avoidance  of 
voluntary  settlements :  In  re  Gould,  19  Q.B.D.  92 ;  nor  as  to 
depriving  an  execution  creditor  of  the  fruits  of  his  execution : 
Withemsea  Brickworks ,  16  CD.  337 ;  nor  as  to  avoidance  of 
charging  orders:  National  United  (tc.  Co,,  1901,  1  Ch.  950;  nor 
as  to  landlord's  right  of  preference  for  rent :  Thomas  v.  Patent 
Lionite  Co.,  17  CD.  250 ;  nor  as  to  prior  right  of  creditors  for 
value  over  voluntary  creditors :  Re  Whitaker,  1901,  1  Ch.  9. 

As  to  the  meaning  of  "  debts  and  liabilities  provable,"  see 
Mersey  Steel  and  Iron  Co,  v.  Naylor,  9  A.C  434. 

For  the  cases  under  the  corresponding  English  provision. 
Sec.  10  of  The  Judicature  Act,  1875,  see  2  Annual  Practice,  1903, 
p.  455. 

The  principles  as  to  fraudulent  preference  are  the  same  in 
winding-up  as  in  bankruptcy ;  see  Sees.  242  and  247  of  1903 ; 
Blackburn  &  Co.,  1899,  2  Ch.  725 ;  see  Langstone^s  Sheep  Medicine 
Co.,  16  N.Z.  206. 

Golleotion  and  Realisation  of   Assets. 

Contrihutories. 
Cjntributoriett  One  of  the  first  duties  of  the  liquidator  is  to  ascertain  who 

are  liable  as  contrihutories,  and  to  prepare  a  list  of  contrihutories 
and  leave  it  at  the  Supreme  Court  office  to  be  settled ;  see  Rules 
32  to  34,  and  Forms  24  to  32  in  3rd  Schedule  to  rules. 

There  are  two  lists  of  contrihutories — the  A  list  and  the  B 
list.  The  A  list  will  contain  the  names  of  present  members  of 
the  company  and  of  all  persons  who  are  liable  to  be  put  on  the 
register  as  members.  The  B  list  will  contain  the  names  of  past 
members  of  the  company  who  are  liable  to  contribute  under  the 
provisions  of  Sec.  66  of  1903. 

It  is  not  usual  to  settle  the  B  list  unless  it  is  found  that  the 
existing  members  are  unable  to  satisfy  the  contributions  required 
in  pursuance  of  the  Act,  and  before  a  call  can  be  made  upon  a 
past  member,  it  must  also  be  shown  that  debts  are  owing  by  the 
company  which  were  contracted  anterior  to  the  time  of  his 
ceasing  to  be  a  member  :  Helhert  v.  Banner,  5  H.L.  28.  The 
sufficiency  of  assets  is  a  question  for  the  Court,  to  be  decided 
upon  evidence.  All  that  the  Court  has  to  be  satisfied  of  is  that 
there  is  an  improbability  (to  say  the  least  of  it)  of  the  assets 
being  obtained  in  such  a  manner,  and  within  such  a  reasonable 
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time,  as  to  be  sufficient  for  the  payment  of  the  debts  of  the  Part  YL 
creditors  of  the  company :  Helhert  v.  Banner,  t/t  8vp.j  p.  34.  Past 
members  who  deem  the  statements  of  liquidators  on  a  winding- 
up  to  be  insufficient  to  justify  calls  being  made  on  them,  must 
not  wait  till  after  a  decision  has  been  pronounced  on  those  state- 
ments, and  has  been  made  the  subject  of  appeal,  but  must  at  the 
time  of  those  statements  being  made  submit  them  to  the  process 
of  cross-examination:  Ih, 

Shareholders  whose  shares  have  been  forfeited  are  liable 
as  past  members  only,  the  date  of  forfeiture  being  the  date  on 
which  th«y  ceased  to  be  njembers :  Mapotirikyt  d:c,  Co.,  5  Gaz.  187. 

Rectification  of  Register. 

The  register  may  be  rectified  by  the  Court  after  liquidation  BecUacation 
by  placing  thereon  the  names  of  persons  who  have  contracted  to  ®'  agister, 
be  members.     As  to  the  limited  rights  of  the  liquidator  against 
such  persons,  see  Tufnell  tt  Ponsonhy^a  case,  29  CD.  421,  432. 

A  person  whose  name  is  wrongfully  on  the  register  may 
have  it  removed  after  liquidation  ;  but  if  he  is  registered  in 
pursuance  of  a  contract,  although  he  may  have  had  a  right  to 
rescind  and  to  have  his  name  removed  before  liquidation,  he 
cannot  avoid  the  contract  of  meml)er8hip  after  liquidation  unless 
steps  have  been  taken  by  him  to  have  his  name  removed  from 
the  register  before  the  commencement  of  the  winding-up,  for  the 
reason  that  on  the  winding-up  the  rights  of  creditors  have  inter- 
vened :  Oakes  v.  Turquand,  2  H.L.  325,  352  ;  Reese  River  Mining 
Co.  V.  Smith,  4  H.L.  64;  Scottish  Petroleum  Co.,  23  C.I).  413; 
Reid  &  Grayh  case,  11  N.Z.  152 ;  Jones's  case,  8  N.Z.  488.  As  to 
what  are  sufficient  steps,  see  Whiteley's  case,  1900,  1  Ch.  365, 
cited  p.  178  supra.  An  executed  contract  of  membership  is 
treated  as  voidable  only,  and  not  void  :  Reid  ct  Gray's  case, 
ut  sup. ;   see  Sees.  173  to  176  of  1903  inclusive. 

A  definitive  election  to  rescind  is  not  affected  by  the  person 
whose  name  is  on  the  register  acting  as  a  shareholder:  Foulkes 
v.  Quartz  Hill  &c.,  Cab.  &  E.  156 ;  Tomlin's  case,  1898,  1  Ch.  104. 

Although  a  fully  paid-up  shareholder  is  a  contributory,  and 
is  entitled  to  be  placed  on  the  list  so  that  he  may  participate  in 
the  surplus  assets  (if  any),  he  cannot  l)e  placed  on  the  list 
against  his  will :  Marlborough  Club  Co.,  5  Eq.  365. 

But  where  in  the  liquidation  of  a  company  surplus  assets 
have  been  distributed  to  paid-up  shareholders  in  ignorance  on 
the  part  of  the  liquidators  of  a  valid  outstanding  claim,  there  is 
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an  implied  contract  on  the  part  of  sucli  shareholders  inter  ae  to 
contribute  pro  rata  to  the  extent  of  the  benefits  received  to 
liquidate  such  claims:  Kaitangota  ticc  Co.,  5  Gaz.  196. 

Where  a  shareholder  desires  to  have  his  name  removed 
from  the  list  of  contributories,  the  better  course  is  to  apply  first 
by  motion  to  have  his  name  removed  from  the  register:  Atick- 
land  Co-operative  Ac.  Co.,  N.Z.  5  S.(\  59. 

Where  the  names  of  two  partners  appear  on  the  register  as 
holding  shares  in  severalty,  but  in  the  winding-up  their  names 
appear  on  the  list  of  contributories  jointly,  the  Court  will  not 
disturb  the  list  of  contributories  if  it  be  shown  that  by  the 
original  agreement  with  the  company  the  shares  were  to  be  held 
jointly  :  Mathenon  Bron.,  N.Z.  8  S.C\  367. 

The  effect  of  Rule  75  of  the  winding-up  rules  is  to  make 
Rule  552  of  the  Code  of  Civil  Procedure  applicable  in  the  pro- 
ceedings on  a  winding-up  so  as  to  make  it  necessary  to  serve 
every  contributory  of  the  Native  race  with  a  Maori  translation 
of  the  proceedings  in  a  winding-up.  The  name  of  a  Maori  was 
removed  from  the  list  of  contributories  after  two  years,  it  being 
admitted  the  company  had  not  been  prejudiced  by  the  delay  : 
Tniaroa^s  rase,  IH  N.Z.  78. 

Calls   in     Winding-up. 

See  Sees.  199  to  20;i  and  212  of  1903,  and  Rules  86  to  38. 

Calls  in  a  winding-up  are  niade  by  the  Court  at  the  instance 
of  the  liquidator,  and  not  by  the  directors.  They  are  not  made 
under  the  Articles  of  Association,  and  provisions  in  the  Articles 
as  to  interest  do  not  apply  :  Welsh  Flannel  Co.,  20  Eq.  360:  but 
interest  may  be  recovered  under  3  and  4  Will.  IV.,  c.  42: 
Overend  (iuvney  cC:  Co.,  3  Ch.  7«S4. 

As  to  calls  on  past  members,  see  pp.  310,  311  supra.  The 
funds  contributed  by  the  B  list  of  contributories  become  part  of 
the  general  assets  of  the  company,  and  are  not  to  be  applied 
preferentially  or  exclusively  to  the  payment  of  those  debts  which 
were  incurred  before  the  B  shan^holders  retired  from  the  com- 
pany :    Wehh  v.  Whiffin,  5  H.L.  711. 

As  to  validity  of  call  by  liquidator  in  respect  of  capital 
already  called  by  company,  see  Croydon  Gold  dr..  Co.,  4  Gaz.  207. 

Where  notice  to  settle  list  of  contributories  does  not  state 
place  of  hearing  shareholder  should  obJQct  before  liquidator  :  lb. 

The  Court  has  power  to  settle,  if  need  be,  a  third  list  of 
contributories,  antl  make  a  further  call  if  required  to  pay  the 
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company's  liabilities  :  Extended  Wakatu,  13  N.Z.  544.     This  case  Part  YI. 


was  decided  on  Sees.  102  and   108  of  The  Mining  Companies 
Act,  1886. 

As  to  summary  remedy  by  liquidator  to  enforce  payment  of 
calls,  see  re  Sanders,  13  Q.B.D.  476 ;  re  Huhback,  29  CD.  934 ; 
Westmoreland  Green  Slate  Co.  v.  Fielden,  60  L.J.  Ch.  301. 

A  liquidator  may,  however,  sue  for  calls  instead  of  adopting 
the  summary  procedure :  South  Canterbury  (Sec,  v.  Stumbles,  12 
N.Z.  205. 

Set-off  in   Winding-up. 

A  shareholder  cannot  set-off  a  debt  against  calls :  OrisselVs  Set-ofif  in 
case,  1  Ch.  528  ;  Black  &  Co's  case,  8  Ch.  254  ;  Whitehouse  &  Co.,  ^^^^^^K-^P 
9  CD.  595 ;  Calisher's  case,  5  Eq.  214 ;  BarnetVs  case,  19  Eq.  449. 
And  even  where  a  company  while  a  going  concern  sues  a  share- 
holder for  a  call,  and  he  sets  up  a  defence  of  set-off,  and  before 
judgment  is  obtained  a  winding-up  of  the  company  commences, 
the  defence  of  set-off  in  the  action  does  not  prevent  the  applica- 
tion of  the  rule  in  winding-up  that  the  debt  owing  by  the  com- 
pany cannot  be  set-off  in  proceedings  in  the  winding-up  to 
obtain  payment  of  a  call,  because  until  judgment  the  debts  are 
separate  and  distinct :  Hiram  Maxim.  Lamp  Co.,  1903,  1  Ch.  70  ; 
see  also  Auriferous  Properties,  1898,  1  Ch.  691,  2  Ch.  428. 

And  where  a  liquidator  assigns  an  unpaid  call  due  by  a 
contributory  who  becomes  bankrupt,  the  assignee  of  the  call 
cannot  claim  to  be  paid  out  of  a  set-off  which  the  bankrupt  had 
against  the  company,  but  must  prove  on  the  bankrupt  estate, 
leaving  the  bankrupt's  assignee  to  recover  the  amount  due  by 
the  company  :  Matheson  Bros.,  N.Z.  3  S.C  323.  As  to  evidence 
of  set-off  before  winding-up  from  entries  in  company's  books, 
see  New  Zealand  Pine  Co.,  17  N.Z.  257 ;  and  see  Bank  of  Austral- 
asia V.  Zohrab,  10  N.Z.  310.  In  Dunedin  Co-operative  dr.  Co.  v. 
Hudson,  9  N.Z.  163,  the  liquidators  were  estopped  in  the  circum- 
stances from  denying  their  clerk's  authority  to  allow  a  set-off. 

Preferential    Claims. 

Section  249  of  1903  provides  for  the  preferential  payment  Preferential 
I claims. 

(a)  All  wages  or  salary  of  any  clerk  or  servant  in  respect 
of  services  rendered  to  the  company  during  four 
months  before  the  connuencement  of  tlie  winding-up 
not  exceeding  £50; 
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Part  YI.  (b)  All  wages  of  any  labourer  or  workman  in  respect  of 

services  rendered  to  the  company  during  two  months 
Preferential  before  the  commencement  of  the  winding-up. 

"^^  "  Clerk  or  servant "  does  not  include  managing  director : 

Newspaper  Proprietary  Syndicate,  1900,  2  Ch.  349. 

These  provisions  do  not  affect  secured  creditors:  Richards 
V.  Kidderminster,  1896,  2  Ch.  212. 

A  person,  to  whom  liquidators  empowered  to  carry  on  the 
business  of  a  company  pending  the  sale  of  it  as  a  going  concern 
incurred  liabilities,  having  been  empowered  under  Sec.  150  of 
the  Act  of  1882  (Sec.  244  of  1903)  to  bring  An  action  for  the 
recovery  of  his  debt,  took  out  a  summons  calling  upon  the 
liquidators  to  show  cause  why  they  should  not  satisfy  the 
judgment  out  of  assets  in  their  hands.  It  was  held  that  the 
liquidators  should  pay  the  amount,  notwithstanding  there  were 
not  sufficient  assets  in  their  hands  to  satisfy  all  the  debts 
incurred  since  the  commencement  of  the  winding-up,  the  other 
creditors  not  having  taken  steps  to  enforce  their  claims :  Wan- 
ganui  Meat  Preserving  Co.,  12  N.Z.  148. 

As  to  mode  of  proof,  see  Sees.  204  and  248  of  1903,  and 
Rules  23  to  31,  and  Forms  16  to  23  in  3rd  Schedule  to  rules. 

An  affidavit  is  not  required  unless  the  liquidator  asks  for  it 
(Rule  24).  The  claim,  if  properly  made,  is  equivalent  to  proof 
in  bankruptcy ;  there  cannot  be  a  more  convenient  form  of 
claim  than  a  letter :  Foricood^s  case,  5  Ch.  18. 

As  to  valuation  of  contingent  and  uncertain  claims,  see 
Hardy  v.  Fothergill,  13  A.C.  351,  decided  on  the  bankruptcy  law, 
the  principles  of  which  as  to  debts  and  liabilities  provable  and 
as  to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  apply  in  winding-up  by  virtue  of  Sec.  246  of  1903: 
Macfarlane^s  claim,  17  CD.  337. 

As  to  proof  by  a  bank  in  respect  of  bills  endorsed  to  it  and 
held  by  it  for  collection  against  the  company  originally  giving 
the  same,  see  City  Sawmilling  Co.,  17  N.Z.  14. 

Proofs  of  Debt. 
Proofs  of  debt.  By  See.  248  of  1903 — 

All  debts  payable  on  a  contingency,  and  all  claims  against  the  company, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  shall*be  admissible  to  proof  against  the  company,  a  just  estimate 
being  made,  so  far  as  is  possible,  of  the  value  of  all  such  debts  or  claims 
as  may  be  subject  to  any  contingency  or  sound  only  in  damages,  or  for 
some  other  reason  do  not  bear  an  ascertained  value. 
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Co8t8  of  Liquidation,  Part  YI. 

The  liquidator  is  entitled  to  his  costs  of  the  liquidation  out 
of  the  free  assets  of  the  company — that  is,  the  assets  which  are  J^o^te  of 
not  secured  to  any  creditor  for  his  debt.  Where  debenture- 
holders  are  petitioners,  the  assets  over  which  they  hold  security 
cannot  be  applied  by  the  liquidator  in  payment  of  the  general 
costs  of  liquidation.  In  such  a  case,  if  there  are  no  free  assets, 
the  liquidator,  if  he  incurs  expense  beyond  what  is  necessary 
for  the  realisation  of  the  security,  must  bear  it  himself  :  The 
J,  G\  Ward  Farmers'  ike.  Co.,  16  N.Z.  322. 

Profits  Arising  Dunng   Winding-up  from  Property  Charged 
by  Debentures. 
The  liquidator  of  a  company  takes  all  profits  arising  during  Profits  from 
winding-up   from   property   charged   by   debentures,  subject  to  charKed^by 
charges  existing  at  the  time  of  the  liquidation,  and  sales  made  debentures, 
by  him  must   be  taken  to  be  made  with  the  sanction  of  the 
persons  entitled  to  the  benefit  of  the  charges,  and  he  is  bound 
to  account  to  them  for  the  proceeds.     Where,  by  leave  of  the 
Court,  book  debts  included  in  the  charge  were  paid  in  grain 
instead  of  cash,  any  profit  or  loss  on  re-sale  of  the  grain  accrues 
to  or  falls  upon  the  debenture-holders.     The  profits  arising  from 
the  working  of   leasehold   premises  charged  to  the  debentures 
of   which  possession  has  not  been  taken  are  free  assets  :    l^he 
J.  G.  Ward  Farmers'  dx.  Co.,  18  N.Z.  158. 

IKstribuiion  of  Assets  Remaining  after  Payment  of  the  Com- 
pany's Liabilities  and  the  Costs  of  Winding-up. 

It  must  first  be  borne  in  mind  that  a  member's  share  in  Distribution 
the  capital  of  the  company  is  his  proportion  in  the  subscribed  °'  surplus 
capital  of  the  company,  and  not  the  amount  paid  up  on  his 
shares:  Oakbank  (HI  Co.  v.  Crum,  8  A.C.  65,  cited  by  Lord 
Fitzgerald  in  Birch  v.  Cropper,  14  A.C.  525,  at  p.  542.  The 
liability  of  shareholders  to  make  contribution  *'  might  in  many 
cases  be  just  as  valuable  and  tend  just  as  effectually  to  the 
prosperity  of  the  company  as  if  they  had  actually  paid  the 
amount" :   Birch  v.  Cropper,  ut  sup.,  at  p.  534. 

Where  the  Articles  and  Memorandum  contain  no  special 
provision  for  distributing  assets  on  a  winding-up,  the  effect  of 
the  decisions  is,  as  stated  by  Wright,  J.,  in  Driffield  Gas  Light 
Co.,  1898,  1  Ch.  451,  as  follows : — The  winding-up  sections  (205 
and  224)  of  The  Companies  Act,  1903,  "  do  not  of  themselves 
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Part  YI.  supply  any  mode  of  adjusting  loss  of  capital  or  of  distributing 
surplus  assets,  but  only  supply  the  necessary  powers  for  giving 
DiBtribution  effect  to  the  rights  and  interests  of  the  parties.  Those  rights 
Issete?^  "^  ....  must,  in  the  absence  of  any  provision  in  the  Memo- 
randum or  Articles  of  Association,  be  ascertained,  in  the  view  of 
one  of  the  noble  and  learned  Lords  who  took  part  in  the  decision 
of  Birch  v.  Cropper,  by  recourse  to  general  principles  of  equity ; 
in  the  view  of  another  of  them,  by  reference  to  the  principles 
and  provisions  of  the  Companies  Acts.  But  in  either  view  the 
result  is  the  same — namely,  that  the  capital  account  must  first 
be  equalised,  and  then  there  remains  no  ground  for  appro- 
priating the  balance  in  any  other  way  than  according  to  the 
nominal  amount  of  the  shares  in  the  capital ;  and  a  provision 
in  the  Memorandum  and  Articles  regulating  the  distribution  of 
dividends  will  not  of  itself  govern  the  distribution  of  surplus  in 
a  winding-up." 

Where  there  is  no  special  provision  in  the  constitution  of 
the  company,  the  losses  are  to  be  borne  by  the  members  of  the 
company  in  proportion  to  the  capital  originally  subscribed  by 
them,  and  not  in  proportion  to  the  sums  which  may  happen  at 
the  time  when  the  winding-up  commences,  to  have  been  paid  up 
on  their  respective  shares.  Therefore  if,  after  paying  the  debts 
of  the  company,  there  remains  a  surplus  for  division  among  the 
shareholders  insufficient  to  repay  the  capital  in  full,  and  some 
of  the  shareholders  have  paid  up  on  tlieir  shares  more  than 
others,  those  shareholders  who  have  so  paid  in  excess  are  en- 
titled to  have  that  excess  repaid  to  them  in  the  first  instance, 
80  as  to  place  all  the  shareholders  on  an  equality :  Maude^s 
case,  6  Ch.  51. 

Where  there  is  no  special  provision  in  the  constitution  of 
a  company,  and  the  shares  are  unequally  called  up,  and  there 
are  assets  more  than  sufficient  to  repay  the  paid-up  capital,  such 
assets  are  to  be  applied  first  in  repayment  of  the  paid-up  capital, 
and  any  surplus  is  to  be  divided  among  all  the  shareholders, 
not  in  proportion  to  the  amounts  paid  up  on  their  shares,  but 
according  to  their  shares  in  the  subscribed  capital  :  Birch  v. 
Cropper,  14  A.C.  525. 

To  avoid  the  results  arrived  at  in  Maude^s  case  and  Birch  v. 
Cropper,  ut  sup,  a  regulation  has  often  been  adopted  by  com- 
panies, of  which  the  following  is  an  example  : — 

If  upon  the  winding-up  of  the  company  the  surplus  assets  shall  be 
more  than  sufficient  to  repay  the  whole  of  the  paid-up  capital,  the  excess 
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shall  be  distributed  among  the  members  in  proportion  to  the  capital  paid,   Part  YI. 

or  which  ought  to  have  been  paid,  on  the  shares  held  by  them  respectively 

at  the  commencement  of  the  winding-up,  other  than  amounts  paid  in   ^.  .  .,     . 

advance  of  calls.    If  the  surplus  assets  shall  be  insufficient  to  repay  the  of  surplus 

whole  of  the  paid-up  capital,  such  surplus  assets  shall  he  distributed  so  assets 

that,  as  nearly  as  may  be,  the  losses  shall  be  lx)rne  by  the  members  in 

proportion  to  the  capital  paid,  or  which  ought  to  have  been  paid,  on  the 

shares  held  by  them  respectively  at  the  commencement  of  the  winding-up, 

other  than  amounts  paid  in  advance  of  calls.     But  this  clause  is  to  be 

without  prejudice  to  the  rights  of  holders  of  shares  issued  upon  s()ecial 

conditions. 

There  have  been  two  decisions  on  the  effect  of  this  clause. 

1.  In  the  case  of  The  Anglo- Continental  Corporation  of 
Western  Australia,  1898,  1  Ch.  327,  there  remained,  after  paying 
the  company's  liabilities  and  the  costs  of  winding-up,  a  sum  less 
than  sufficient  to  repay  all  the  paid-up  capital.  The  capital 
had  been  unequally  paid  up.  On  100,000  shares  of  £1  each  5s. 
per  share  had  been  paid,  and  25,000  shares  of  £1  each  had  been 
fully  paid  up. 

It  was  held  that  the  liquidator  must  make  a  call  (either 
actual  or  imaginary  as  the  case  might  require)  of  Ss.  a  share  on 
the  100,000  shares,  making  them  8s.  paid  up,  the  amount  so 
obtained  being  sufficient  to  repay  the  holders  of  the  25,000 
shares  12s.  per  share,  leaving  them  also  with  8s.  paid  ;  the 
assets  in  hand  to  he  then  divided  equally  among  the  whole 
125,000  shares,  so  that  the  ultimate  loss  of  each  shareholder 
would  be  the  difference  between  the  8s.  and  the  dividend  so 
paid. 

2.  In  the  case  of  Mtttoscope  and  Biograph  Syndicate,  1899, 
1  Ch.  896,  there  remained,  after  paying  the  company's  liabilities 
and  the  cost  of  winding-up,  a  sum  more  than  sufficient  to  repay 
the  ^)aid-up  capital. 

It  was  held  that  the  assets  should  be  applied  first  in 
repaying  the  paid-up  capital,  and  then  the  balance  divided 
among  the  shareholders  in  accordance  with  the  regulation — 
that  is  to  say,  in  proportion  to  the  ca})ital  which  had  been 
paid  up  on  each  share  at  the  commencement  of  the  winding-up. 

In  LowenfieUVs  rase,  70  L.T.  3,  there  was  a  provision  in  the 
Articles  that — 

If  the  company  should  l)e  wound-up,  and  the  .suri)lus  annets  nhould 
be  insufficient  to  repay  the  whole  of  the  paid-up  capital,  Kueh  surplus 
assets  should  be  applied  in  repayinjr  to  the  preference  shareholders  pro 
rata  the  amount  of  capital  paid  on  the  preference  shares  held  by  them 
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IMstribution  of  Surplus  Assets. 

Pajpt  YI.        respectively  at  the  commencement  of  the  winding-up,  so  far  as  such 

surplus  assets  should  extend,  and  that  the  balance  of  such  surplus  assets 

h  f  ^^^  *"y)  should  be  distributed  amongst  the  ordinary  shareholders, 

of  surplus  Of  the  preference  shareholders,  some  held  shares  fully  paid 

up   and   some   held   shares   partly   paid   up.     The   assets  were 
insufiitjient  to  repay  the  "Capital.    ^ 

It  was  held  by  the  Court  of  Appeal  that  it  was  the  duty 
of  the  liquidator  to  call  up  what  was  unpaid  on  the  preference 
shares,  so  as  to  equalise  the  capital  paid  up  as  between  the 
preference  shareholders  inter  8«,  and  that  as  between  the  prefer- 
ence shareholders  the  rule  in  Birch  v.  Cropper  was  not  excluded, 
though  it  was  as  between  the  preference  and  ordinary  share- 
holders ;  that  the  words  paid  up  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the  winding-up,  did  not 
mean  paid  up  at  the  commencement  of  the  winding-up,  but  paid 
up  as  the  result  of  a  call,  whether  for  the  purposes  of  paying 
the  company's  liabilities  or  for  the  purpose  of  adjusting  the 
rights  of  contributories  inter  se — i,e.,  properly  called  up  and 
paid  either  before  or  in  the  course  of  liquidation ;  and  that  it 
is  the  duty  of  the  liquidator  to  make  a  call  as  much  for  the 
purposes  of  equalifiing  the  rights  of  cowtributories  h^ter  se  as  for 
tlie  purpose  of  paying  the  company's  liabilities;  and  that  the 
expression  "surplus  assets"  prima  facie  includes  all  capital 
which  has  been  realised  by  means  of  either  selling  the  assets  or 
of  enforcing  the  liability  of  the  shareholders  during  the  progress 
of  the  liquidation  after  the  debts  and  liabilities  in  the  course 
of  the  winding-up  have  been  discharged,  and  includes  capital 
called  up  for  the  purpose  of  adjusting  the  rights  of  contributories 
inter  se. 

The  expression  "surplus  assets"  in  that  case  was  held. to 
include  any  call  necessary  to  adjust  the  rights  of  contributories 
inter  se. 

See  Art.  169,  p.  88  supra,  and  notes  thereto. 

As  to  division  of  accumulated  profits  on  liquidation,  see 
pp.  261  and  263  supra. 
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been  dealt  with. 


1882.  N 

0.  35.— The  Companies  Act.  1882 
Consolidatdng  Act.               Bepealed  Act. 

:—                               Part  YII. 

Bepealed  Act. 

Consolidating  Act. 

Sec.     1 

1  (1)                            Sec.    38 

40 

2 

3                           1 

,      39 

41 

3 

4 

,      40 

103 

4 

''> 

,      41 

31 

0 

1(2) 

,      42 

104 

« 

13 

,      43 

ia5 

,        7 

14                                    , 

,      44 

43 

8 

15,  18 

,      45 

106,  107 

9 

16 

,      46 

108 

,      10 

17 

,      47 

109 

,      11 

19,  20 

,      48 

44 

,      12 

20,  38,  42 

,      49 

44(3) 

,      13 

82 

,      50 

45                       ^ 

,      14 

83 

,      51 

46 

,      15 

84,  a5 

,      52 

47 

,      16 

160 

,      63 

47(4) 

,      17 

Not  re-enacted               , 

,      54 

48 

,      18 

22 

,      55 

49 

,      19 

23 

,      56 

50 

,      20 

24 

,      57 

51 

,      21 

322 

,      58 

53-55 

,      22 

322  (4) 

,      59 

56 

,      23 

Not  re-enacted               , 

,      60 

58 

,      24,25 

26 

,      61 

58(2) 

,      28 

25 

,      62 

59 

,      27 

27,28 

,      63 

60 

,      28 

29,30 

,      64 

61,62 

,      29 

21 

,      65 

63 

,      30 

32 

,      66 

64 

,      31 

34 

,      67 

65 

,      32 

38 

,      68,69 

Not  re-enacted ; 

,      33 

39 

see  Crim.  Code 

,      34 

36 

Act,  1893,  Sees. 

,      35 

100 

270,  271,  290 

,      36 

101 

,      70 

Not  re-enacted 

,      37 

101  (3) 

,      71 

66-68 
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1882,  No. 

35. — The  Companies  Act,  1882 — continued. 

Bepealed  Act. 

Consolidating  Act. 

Bepealed  Act.        Consolidating  Act 

Sec.    72 

86 

Sec.  147                     181 

,      73 

86(5) 

,     148                    182,  243 

,      74 

124 

,     149                    183 

,      75 

125 

,     150                    244 

,      76 

126 

,     151                    183(2) 

,      77 

127,  128 

,     152                    184 

,      78 

129 

,     153                    245 

,      79 

110 

,     154                    185 

,      80 

102  (1) 

,     155-157             186-193 

,      81 

102  (2) 

,     158                    195 

,      82 

132 

,     159                    182,  196 

,      83 

88 

,     160                    190 

,      84 

87 

,     161                    197 

,      85 

122 

,     162                    198 

,      86 

91 

,     163-165             199 

,      87      . 

90 

,     166                    200 

,      88 

93 

,     167                    201 

,      89 

94 

,     168                    202 

,      90 

140 

,     169                    203 

,      91 

141,  142 

,     170                    204 

,      92 

143 

,     171                    205 

,      93 

143  (4)-(7) 

,     172                    206 

,      94 

144 

,     173                    207 

,      95 

145 

,     174                    208(1) 

,      96 

146,  147 

,     175                    208(2) 

,      97 

148 

,     176                    209 

,      98 

Not  re-enacted 

,     177                    210 

,      99 

149 

,     178                    211 

,     100 

151 

,     179                    212 

,     101 

152 

,     180                    213 

,     102 

153 

,     181                     214 

,     103 

154 

,     182                    215 

,     104 

155 

,     183-184             216 

,     105 

156 

,     ia^>                    217 

,     106 

158 

,     186                    218 

,     107 

323-325 

,     187                    219 

,     108-ia5 

im 

,     188                    261 

,     136 

173 

,     189                    92,  220 

,    137 

174 

,     l^K)                    221 

,     138 

175 

,     191                     222 

,     139 

176 

,     192                    223 

,     140 

Not  re-enacted 

,     193                    224 

,     141 

2 

,     H>4                    245 

,     142 

177 

,     195                    225 

,     143 

178 

,     196-197              258-260 

,     144 

179 

,     197                     260  (3) 

,     145 

180 

,     198                     226 

,     146 

2 

,     m)                    227,  251 
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1882,  No 

85.— The  Companies  Act,  1882— 
Consolidating  Act.         '      Repealed  Act. 

continued.                 Part  YIL 

BepeiUed  Act. 

Consolidating  Act. 

Sec.  200 

228                                   Sec.  246 

12 

,    201 

229 

,    247 

6(2) 

,     202 

230                            1 

,    248 

272 

,    203 

231 

,     249 

273 

,    204 

232                  ; 

,     250 

274 

,    205 

233                             1 

,     251 

275 

,    206 

234               ;    , 

,     252 

276 

,    207 

235                              1 

,     253 

277 

,     208 

235  (3) 

,     254 

278 

,    209 

236                            ! 

,     255 

279 

,    210 

237,  238                    i 

,     256 

280 

,     211 

239                             1 

,     257 

281 

,     212 

240 

,     258 

282 

,     213 

258-260 

,     259 

283 

,     214 

242                             1 

,    260 

284 

,    215 

250 

,     261 

285 

,     216 

252 

,    262 

286 

,    217 

253 

,     263 

287,288 

,    218 

157 

,    264 

289 

,    219 

248 

,     265 

290 

,     220-222 

258-260 

,     266 

291,292 

,     223 

260 

,     267 

37,  293,  294 

,    224 

244 

,     268 

295 

,     225 

247 

,     269 

296 

,    226 

254 

,     270 

297,  310,  311 

,    227 

255 

,     271 

317 

,     228 

256 

,     272 

318 

.     229 

257 

,     273 

319 

,     230 

Not  re-enacted                , 

,     274 

320 

,     231 

261 

,     275 

321 

,     232-233 

262 

,     276 

297,298 

,     234 

263 

,     277 

299 

,     235 

264 

.     278 

300 

,     236 

265 

,     279 

303 

,     237 

6                  i 

,     280 

305 

,     238 

7 

,    281 

306 

,     239 

Not  re-enacted               , 

,    282 

308 

,     240 

8 

,    283 

309 

,    241 

9,  10 

,     284 

268 

,     242 

11  (1) 

,    285 

269 

,    243 

11  (2) 

,     286 

270 

,    244 

26  (4) 

,    287 

271 

,     245 

Not  re-enacted                , 

,    288-291 

Not  re-enacted 

The  Law  Amendment  Act,  1882 

' 

Repealed  AcU  Consolidating  Act. 

Sec.     2  246 
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Sec.     1  Short  title  |      Sec.     2  3 

1884,  No.  27.— The  Foreign  Companies  Act,  1884  :— 


Repealed  Act. 

Consolidating  Act. 

Repealed  Act. 

Consolidating  Act. 

Sec.     1 

Short  title 

Sec. 

9 

304 

2 

297 

-J 

10 

305 

»        3 

298 

11 

307 

II        4 

299 

II 

12 

306 

6 

300 

13 

306 

II        6 

301 

14 

309 

7 

302 

15 

Not  re-enacted 

8 

303 

1886,  No.  14.— The  Evidence  Further  Amendment  Act,  1886, 

Sec.  6  :— 

Repealed  Act.  Consolidating  Act. 

Sec.     6  308 


1886, 
1886  :— 

No 

.   29.  —  The    Companies'    Branc 

jh    Registers    Act, 

Sec.     1 
,1       2 
,1       3 
„       4 
11        6 
II        6 

ConsoUdating  Act. 
Short  title 
Not  re-enacted 
111 

112, 113 
114 
115 

Sec.     7 
„        8 
11        9 
1,      10 
.1      11 

Consolidating  Act. 
116 
117 
118 
119 
120 

1890, 
1890:— 

No.    14.  —  The    Companies    Act 

Amendment    Act, 

Repealed  Act. 
Sec.     1 
»        2^ 

Consolidating  Act. 
Short  title 
297,  310,  et  seq. 

Repealed  Act. 
Sec.     5,6 

Consolidating  Act. 
See  Sec.  249 

1891, 
Act,  1891 : 

No. 

4. — The  Companies  (Memorandum  of  Association) 

Repealed  Act 
Sec.     1 

,.        2 

1,        3 

Consolidating  Act. 
Short  title 
161 
162 

Repealed  Act. 
Sec.     4 
„        5 

Consolidating  Act. 
163 
Not  re-enacted 

1891, 
Act,  1891 

No.   6.  —  The    Promotors'    and    Directors'    Liability 

Repealed  Act 
Sec.     1 

,1        2 

„        3 

II        4 

Consolidating  Act. 
Short  title 
Not  re-enacted 

76 

77 

Repealed  Act. 
Sec.     5 

n          « 

„        7 
„        8 

ConsoUdating  Act. 
78 
79 
80 
81 
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1893, 

No 

.   4. — The   Companies'   Branch 

Registers   Amend-  Fart  YII. 

ment  Act, 

1893  :— 

Repealed  Act. 

Consolidating  Act. 

Repealed  Act. 

Consolidating  Act. 

Sec.     1 

Short  title 

Sec. 

2 

119 

1893, 

No.    63.  —  The    Companies 

Acts 

Amendment    Act, 

1893  :— 

Repealed  Act. 

CoiJtolHating  Act. 

Repealed  Act. 

Consolidating  Act. 

Hec.     1 

Short  title 

5 

315 

„        2 

Not  re-enacted ; 

6 

150 

eee  Andrews  v. 

7 

316 

Oas  Meier  Co,, 

8 

249 

1897,  1  Ch.  361 

9 

249  (3) 

„        3 

310 

10 

Not  re-euacted 

„        4 

314 

1894, 

Xo. 

16. — The  Companies'  Accounts  Audit  Act,  1894  : — 

liepealed  Act. 

Consolidating  Act. 

Repealed  Act. 

Consolidating  Act. 

♦Sec.     1 

Short  title 

Sec. 

4 

139 

n          2 

137 

»> 

5 

Not  re-enacted 

3 

138 

1900, 

No. 

40.— The  Companies  Act  Amendment  Act,  1900  : — 

Repealed  Act. 

Consolidating  Act. 

Repealed  Act. 

Consolidating  Act. 

Sec.      1 

Short  title 

Sec. 

9 

130 

„        2-4 

Not  re-enacted 

»> 

10 

266 

5-8 

98 

1901, 

No. 

68.— The  Compan 

ies  Act 

,1901: 

— 

Repealed  Act. 

Consolidating  Act. 

Repealed  Act. 

Consolidating  Act. 

Sec.     1 

Short  title 

Sec. 

18 

35 

„        2 

2 

19 

87 

,        3  (1), 

(4) 

26(4) 

20 

89 

,        3(2) 

26(2) 

21 

See  Mining  Com- 

,       3(3) 

26(5) 

panies 

,        4 

Not  re-enacted 

22 

101 

^ 

Not  re-enacted 

23 

101 

6 

70 

24 

133 

7 

71 

25 

136 

,        8 

73 

26 

134 

9 

96 

27 

135 

,      10 

96 

28 

130 

,      11 

?)9 

29 

131 

,      12 

97 

30 

130  (10) 

n        13 

57 

31 

186 

n        14 

74 

32 

187,  188 

n        15 

75 

33 

189 

n        16 

121 

34 

190 

r>        17 

72 

35 

191 
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1901, 

No. 

58.— The 

Companies  Act,  1901 — 

•contimted. 

Repealed  Act 

Consolidating  Act. 

Repealed 

Act. 

Consolidating  Act. 

Sec.   36 

192 

Sec.   42 

267 

„      37 

193  (1) 

„      43 

See  Milling  Com- 

„      38 

193(2) 

paniea 

„      39 

194 

„      44 

123 

„      40 

Not  re-enacted; 

»      45, 

46 

See  Mining  Com 

see  Sec. 

137 

panies 

„      41 

Not  re-enacted 

The  Trustee  Amendment  Act,  1901 : — 

Repealed  Act.  Consolidating  Act. 

Sec.     7  33 

1902,  No.  51.— The  Companies  Amendment  Act,  1902  :— 


Repealed  Act. 

Consolidating  Act. 

Repealed 

Act. 

Consolidating  Act. 

Sec.      1 

Short  title 

Sec.     6 

See  Mining  Com 

,,        2 

26(2) 

panies 

,.        3 

70  (1)  (a) 

„        7 

130  (3) 

„        4 

99 

„         8 

.6  (1)  (e) 

..        5 

72 

[The  references  to  text  books  in  the  following  pages  indicate — 
Buckley  on  The  Companies  Acts,  8th  edition ; 
Gore-Browne's  Company  Precedents,  3rd  edition ; 
Hamilton's  Manual  of  Company  Law,  2nd  edition ; 
Lindley's  Law  of  Companies,  6th  edition ; 
Palmer's  Company  Precedents,  8th  edition.! 
Palmer's  Company  Precedents,  Part  II.  (VVinding-»up)»8th  edition^ 


The  Companies  Act,  190B,  No.  5S. 

Title.  An  Act  to  consolidate  and  amend  the  law  relating  to  the  Incor- 

poration,  Regulation,   and   Winding-up  of   Trading  Com- 
panies and  other  Associations. 

[^Srd  November,  1903. 

BE  IT  ENACTED  by  the  General  Assembly  of  New  Zealand,  in 
Parliament  assembled,  and   by  the  authority  of  the  same,  as 
follows : — 
Short  title.  1,   (1)  The  Short  Title  of  this  Act  is  The  Companies  Act,. 

1903. 

(2)  This  Act  is  divided  into  Parts,  as  follows  i-^ 
Part        I. — Constitution  and  Incorporatioji  of  Companies. 
Part      II. — Distribution    of    Capital,    and    Liability    of 
Members  of  Companies^. 
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Interpretation,  &o. 

Part     III. — Management   and    Administration   of    Com-  Part  YIL 
panies.  ' 

Part     IV. — Private  Companies. 

Part       V. — Winding-up  of  Companies  and  Associations. 

Part     VI. — Application  of  Act  to  Companies  registered 
under  former  Acts. 

Part    VII. — Companies  authorised  to  register  under  this 
Act. 

Part  VIII. — Companies  incorporated  outside  New  Zealand. 

Part     IX. — Miscellaneous  Provisions. 

2,   In  this  Act,  if  not  inconsistent  with  the  context, —  Interpretation 

**  Company  ''  means  a  company  or  association  incorporated 
or  registered  under  this  Act,  and  includes  private  com- 
pany : 

"Court''  means  the  Supreme  Court,  and  includes  a  Judge 
thereof : 

"  Debenture  "  includes  debenture  stock  : 

"Directors"  means  the  persons  having  the  general  control  Sec. 2 of  1901, 
of  the  business  or  affairs  of  a  company  ;  and  "  direc-  sai  ^  E  Act 
tor"   includes   any   person  occupying   the  position  of  of  1900. 
director,  by  whatever  name  called : 

"  Manager "  includes  any  officer  of  a  company,  however 
designated,  having  the  management  of  the  business  or 
affairs  of  a  company  under  the  control  of  directors,  but 
does  not  include  a  person  who  is  merely  secretary  : 

"  Private  company "  means  a  company  registered  under 
Part  IV.  of  this  Act: 

"Prospectus"  means  any  prospectus,  notice,  circular,  adver-  See. 2 of  1901, 
tisement,  or  other  invitation  offering  to  the  public  for  g^*^'« 
subscription  or  purchase  any  shares  or  debentures  of  a  of  1900, 
company : 

"  Registrar  "  means  the  Registrar  of  Companies  under  this 
Act: 

"  Regulations  **  includes  Royal  charters,  letters  patent, 
articles  of  associations,  deeds  of  settlement,  and  by- 
laws, and  includes  regulations  as  originally  framed  or 
as  altered  by  special  resolution. 

8«   With  the  exception   of   Part  VIII.,  this  Act   shall   not  Act  not  to 
apply  to  persons  associated  together  for  the  purpose  of  banking  ^PP^y  *o  banks 
within  New  Zealand,  but  the  whole  Act  shall  apply  to  persons  no!  85?         * 
associated  together  for  the  purpose  of  carrying  on  banking  at 
any  place  out  of  New  Zealand. 
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Part  YII. 


Insurance 
companies  to 
be  unlimited. 


Partnerships 
not  to  exceed 
ten  persons. 

Sec.  4  of  1882, 
No.  35. 
Sec.  4  E.  Act 
of  1862. 
Buckley,  p.  1. 
Palmer,  p.  88. 


Nen 


Nei 


Registration 
office. 

Sec.  237  of 
1882,  No.  35. 
Sec.  174  E. 
Act  of  1862. 


Sec.  247  of 
1882,  No.  36. 


Illegal  Asaooiatiene,  &o. 

4.  Except  as  provided  by  "  The  Fire  and  Marine  Insurance 
Companies  Act,  1889,"  no  company  that  carries  on  the  business 
of  insurance,  whether  or  not  in  common  with  any  other 
business,  shall  be  registered  with  limited  liability. 

Sec.  3  of  1882,  No.  35. 

5.  (1)  No  company,  association,  or  partnership  consisting 
of  more  than  ten  persons  shall  be  formed  for  the  purpose  of 
carrying  on  any  business  that  has  for  its  object  the  acquisition 
of  gain  by  the  company,  association,  or  partnership,  or  by  the 
individual  members  thereof,  unless  it  is  registered  as  a  company 
under  this  Act,  or  is  formed  in  pursuance  of  some  Act  of  the 
Imperial  ParliamenJ,  or  of  the  General  Assembly,  or  by  Royal 
charter,  or  letters  patent. 

(2)  The  members  of  any  such  company,  association,  or 
partnership  that  is  not  registered  under  this  Act,  or  formed  in 
pursuance  of  some  Act  of  the  Imperial  Parliament  or  of  the^ 
General  Assembly,  or  by  a  Royal  charter,  or  letters  patent,  shall 
be  jointly  and  severally  liable  for  the  whole  debts  of  such  com- 
pany, association,  or  partnership;  and  any  of  such  members 
may  be  sued  for  any  of  such  debts  without  the  joinder  in  the 
action  of  any  other  member. 

(3)  Any   such    company,   association,    or    partnership  as 

aforesaid  may  be  wound  up  under  the  provisions  of  this  Act. 

Sub-sections  2  and  3  are  new  ;  see  Padstow  iCx\  Association,  20  CD.  137 ; 
Shaw  y.  Bensoti,  11  Q.B.D.  663. 

6.  (1)  The  Governor  may  from  time  to  time — 
(a)  Appoint  a  Registrar  of  Companies; 

(6)  Determine  the  place  or  places  at  which  offices  for  the 
registration  of  companies  are  to  be  established,  and 
define  districts  for  the  purposes  of  this  Act ; 

(c)  Appoint  Assistant  Registrars  as  he  thinks  fit ; 

{d)  Appoint  such  officers  and  clerks  as  he  thinks  necessary 
for  the  registration  of  companies  under  this  Act ; 

{e)  Make  such  regulations  as  he  thinks  fit  prescribing  the 
duties  and  powers  of  the  Registrar,  Assistant  Regis- 
trars, officers,  and  clerks  as  aforesaid ; 

(/)  Direct  a  seal  or  seals  to  be  prepared  for  the  authentica- 
tion of  any  documents  required  for  or  connected  with 
the  registration  of  companies. 

(2)  There  shall  be  paid  to  the  Registrar,  and  to  any 
Assistant  Registrar,  officer,  or  clerk  employed  in  the  registration 
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of  companies,  such  salary  as  the  Governor  directs,  out  of  any  Part  YII. 
moneys  duly  appropriated  by  Parliament  for  the  purpose. 

(3)  The  Registrar  shall  keep  at  each  office  for  the  regis-  Hew. 
tration  of  companies  a  register,  in  which  there  shall  be  recorded 
all  matters  required  by  this  Act  or  by  any  regulations  made 
under  this  Act  to  be  recorded  by  the  Registrar. 

7,  (1)  Within  a  district  wherein  an  Assistant  Registrar  is  Powers  of 
appointed,  any  act  or  duty  that  the  Registrar  is  authorised  or  Registrars, 
required  to  do  or  perform  under  this  Act  may  be  done  or  per-  sec.  238  of 
formed  by  the  Assistant  Registrar  in  that  district,  provided  such  1^82,  No.  85. 
act  or  duty  is  within  the  prescribed  duties  of  such  Assistant 
Registrar. 

(2)  Until  regulations  are  made  prescribing  the  duties  and  New. 
powers  of  Assistant  Registrars,  every  Assistant  Registrar  shall 
have  and  may  exercise  all  the  duties  and  powers  of  a  Registrar. 

8,  (1)  There  shall  be  paid  to  the  Registrar, —  ^       Fees  as  in 

(a)  By  a  company  having  a  capital  divided  into  shares,  in  capital  divided 
respect  of  the  several  matters  mentioned  in  Table  C  into  shares, 
in  the  First  Schedule  hereto,  the  several  fees  therein 
specified  ; 

(b)  By  a  company  not  having  a  capital  divided  into  shares,  Fees  as  in 
in  respect  of  the  several  matters  mentioned  in  Table  D  capital  not 

in  the  First  Schedule  hereto,  the  several  fees  therein  divided  into 

.  /,    J  shares, 

specified : 

(c)  In  respect  of  the  several  matters  mentioned  in  Table  E  Miscellaneous 
in  the  First  Schedule  hereto,  the  several  fees  therein  xable^E? 
specified.  Sec.  240  of 

(2)  The   Governor  may  from   time   to  time,  by  Order-in-  l«s^»  No.  36. 
Council,  direct   that  smaller  fees  shall   be  paid   in  respect  of 
any  of  the  matters  specified  in  Tables  C  or  D  respectively. 

9,  Where  the  Registrar  or  any  other  officer  is  empowered  Fees  payable 
by  this  Act  to  do  any  act  for  which  a  fee  is  payable,  he  may  *"  *<iv*°<»- 
refuse  to  do  such  act  until  such  fee  is  paid.  1^2^  No.^35. 

10,  All  fees  paid  to  the  Registrar  under  this  Act  shall  be  Application^of 
paid  into  the  public  account  and  form  part  of  the  consolidated    ®^' 

fund. 

11,  (1)  Every  person  may  inspect  any  documents  lodged  Power  to  in- 
with  the  Registrar  on  payment  of  the  fee  prescribed  for  each  ^^^  &c. 
inspection. 
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Part  YII.  (2)  Any  person  may,  on  payment  of  the  prescribed   fee, 

Power  to  re-  require  a  certificate  of  the  incorporation  of  any  company,  or 
quire  certified  a  copy  of  Or  extract  from  any  document,  or  any  part  of  any 
mente^Ac?^"    document,  to  be  given  or  certified  by  the  Registrar  or  Assistant 

Sec.  242  of  Registrar  respectively. 

1882,  No.  86. 

„  .,         .  12.    (1)  Any  certificate  of  the  incorporation  of  a  company 

documents.  given  by  the  Registrar  shall  be  received  in  evidence  as  if  it  were 

Sec.  246  of       the  original  certificate. 

1882,  No.  35.  /«  »    A  ^  .        .    •  ,  .  XI. 

(2)  Any  copy  of  or  extract  from  any  document  or  part  of  a 

document  kept  and  registered  at  any  office  for  the  registration  of 
companies  in  New  Zealand  shall,  if  duly  certified  to  be  a  true 
copy  under  the  hand  of  the  Registrar,  without  proof  of  the 
signature  of  the  Registrar,  be  received  in  evidence  in  all  pro- 
ceedings, civil  or  criminal,  as  of  equal  validity  with  the  original 
document. 

PART    I. 

Constitution  and  Incorporation  of  Companies. 

Memorandum  of  Association. 

Mode  of  form-  18.   Any  seven  or  more  persons  associated  for  any  lawful 

ing  company,  purpose  may,  by  subscribing  their  names  to  a  Memorandum  of 
p.  12.  Association  and  otherwise  complying  with  the  requirements  of 

this  Act  in  respect  of  registration,  form  an  incorporated  com- 
pany, with  or  without  limited  liability. 

Sec.  6  of  1882,  No.  35  ;   Sec.  6  E.  Act  of  1862.     Buckley,  p.  6  ;  Lindley,  pp. 
166,  159,  160 ;  Palmer,  p.  377. 

Mode  of  limit-  14.   The  liability  of  the  members  of  a  company  formed  with 

ing  liability  of  [incited  liability  may,  according  to  the  Memorandum  of  Associa- 

Sec  7  fi882  ^^^">  ^^  limited  either  to  the  amount  (if  any)  unpaid  on  the 

No.  35.  shares  respectively  held   by  them,  or  to  such  amount  as  the 

M1862^  ^^^  members  respectively  undertake  by  the  Memorandum  of  Associa- 

Buckl€y,p  10.  tion  to  contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound-up. 

Memorandum  16.   Where  a  company  is  formed  on  the  principle  of  having 

ofwmpany°°  the  liability  of  its  members  limited  to  the  amount  unpaid  on 

limited  by  their  shares  (hereinafter  referred  to  as  "a  company  limited  by 

Bhares.  shares"),  the   Memorandum   of   Association   shall   contain   the 

No!'^^'^^^*  following  things,  that  is  to  say,— 

Sec.  8  E.  Act  (a)  The  name  of  the  proposed  company,  with  the  addition 
of  the  word  "  limited  "  as  the  last  word  in  such  name : 
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{h)  The  objects  for  which  the  proposed  company  is  to  be  Part  YII. 

established  :  Buckley,  p.  10. 

(c)  A   declaration   that    the   liability   of    the    members   is  Gore-Browne, 

1^"^^^^^=  Lindley,p. 

{(l)  The  amount  of  capital  with  Avhich  the  company  pro-  157  et  »eq. 

poses  to  be  registered,  divided  into  shares  of  a  certain     *    ®^'  ^' 

fixed  amount.  *^' 

16.    (1)  Where  a  company  is  formed  on  the  principle  of  Memorandum 
having  the  liability  of  its  members  limited  to  such  amount  as  of  company 
the  members  respectively  undertake  to  contribute  to  the  assets  limited  by 
of  the  company  in  the  event  of  the  same  being  wound-up  (here- 
inafter referred  to  as  "a  company  limited  by  guarantee'*),  the  no.  35. 
Memorandum  of  Association  shall  contain  the  following  things,  ^?SjJo^*  ^^^ 
that  is  to  say, —  Buckley, p.ll. 

(a)  The  name  of  the  proposed  company,  with  the  addition  Gore-Browne, 

of  the  word  *' limited"  as  the  last  Avord  in  such  name:  Lindley,  pp. 
(6)  The  objects  for  Avhich  the  proposed  company  is  to  be  p^^'  159,665. 

established ;  410,  669. 

(c)  A  declaration  that  each  member  undertakes  to  con-  p.  287. 
tribute  to  the  assets  of  the  company,  in  the  event  of 
the  same  being  wound-up  while  he  is  a  member,  or 
within  one  year  after  he  has  ceased  to  be  a  member, 
for  payment  of  the  debts  and  liabilities  of  the  company 
contracted  before  he  ceased  to  be  a  member,  and  of  the 
costs,  charges,  and  expenses  of  winding-up  the  com- 
pany, and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  such  amount  as 
may  be  required  not  exceeding  a  specified  amount. 

(2)  Where  a  company  limited  by  guarantee  desires  to  have 
a  capital  divided  into  shares,  the  Memorandum  of  Association 
shall  state,  in  addition  to  the  matters  hereinbefore  mentioned, 
the  amount  of  capital  with  which  the  company  proposes  to  be 
registered,  divided  into  shares  of  a  certain  fixed  amount. 

(3)  A  company  limited  by  guarantee,  whether  formed  before  Sec.  27  E.  Act 
or  after  the  passing  of  this  Act,  may,  by  special  resolution,  if  °^  ^^^' 
authorised  so  to  do  by  its  regulations,  modify  the  conditions 
contained  in  its  Memorandum  of  Association  by  providing  for 

a  capital  divided  into  shares. 

(4)  The  resolution  effecting  such  modification  shall  state  the 
amount  of  such  capital  and  the  number  and  nominal  amount  of 
the  shares  into  which  it  is  divided. 
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Part  YII.  (5)  No  company  limited  by  guarantee  shall  be  capable  of 

having  a  capital  divided  into  shares  unless  its  Memorandum  of 
Association  as  originally  framed  or  as  altered  by  special  resolu- 
tion so  provides ;  but  this  sub-section  shall  not  apply  to  any 
company  limited  by  guarantee  incorporated  before  the  passing 
of  this  Act  and  having  before  the  passing  of  this  Act  by  its 
Articles  of  Association  provided  for  a  capital  divided  into  shares. 

(6)  In  the  case  of  a  company  limited  by  guarantee  and  not 
having  a  capital  divided  into  shares,  every  provision  in  the 
Memorandum  or  Articles  of  Association,  or  in  any  resolution 
of  the  company,  purporting  to  give  any  person  a  right  to  par- 
ticipate in  the  profits  of  the  company  available  for  dividend 
otherwise  than  as  a  member  shall  be  void  ;  but  nothing  herein 
shall  affect  the  power  of  a  company  te  issue  debenture«^  carrying 
a  rate  of  interest  varying  with  the  profits,  or  shall  affect  the 
powers  of  any  company  incorporated  before  the  passing  of  this 
Act. 

(7)  Except  where  otherwise  expressly  provided,  all  the  pro- 
visions of  this  Act  relating  to  the  powers,  rights,  duties,  and 
obligations  of  a  company  limited  by  shares,  and  of  the  members, 
directors,  and  officers  of  such  a  company,  shall  apply  to  a  com- 
pany limited  by  guarantee  and  having  a  capital  divided  into 
shares. 

Memorandum  17.    Where  a  company  is  formed  on  the  principle  of  having 

of  aiTuniim?"  "^  li»»it   placed   on   the   liability   of  its   members  (hereinafter 

ed  company,  referred  to  as  "an  unlimited  company"),  the  Memorandum  of 

Sec.  10  of  Association  shall  contain  the  following  things,  that  is  to  say — 

Sec  10  E  Act  (^)  '^^^  name  of  the  proposed  company; 

of  1862.  {h)  The  objects  for  which  the  proposed  company  is  to  be 
established. 

Shares  to  be  18.   In  the  case  of  every  company  having  a  capital  divided 

aubscri^rs       ^^^^  shares,  each  subscriber  to  the  Memorandum  of  Association 

Sec.  8  of  1882,  shall  write  opposite  to  his  name  the  number  of  shares  he  takes, 

a^'  ^^V;.   A  ^    and  shall  take  not  less  than  one  share. 
Sec.  8  E.  Act 

°'  ^^^'  19.  The  Memorandum   of   Association   shall   bear  and   be 

Stamp,  signa-  liable  to  the  same  stamp  duty  as  if  it  were  a  deed  not  otherwise 

attestation.       charged  according  to  the  provisions  of  any  Act  imposing  stamp 

Sec.  11  of        duties  for  the  time  being  in  force,  and  shall  be  signed  by  each 

s^^'if  E  ^  t  subscriber  in  the  presence  of  and  be  attested  by  one  witness  at 

of  1862.  the  least ;  and  that  attestation  shall  be  a  sufficient  attestation, 

whether  the  signature  is  made  in  New  Zealand  or  not. 
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20.   (1)   The    Memorandum    of     Association    shall,    when  Part  YII. 


registered,  bind  the  company  and  the  members  thereof  to  the 
same  extent  as  if  each  member  had  duly  executed  the  same  as  a  Memorandum 
deed  and  there  were  in  the  Memorandum  a  covenant  with  the  of  Association. 
company  on  the  part  of  himself,  his  executors  and  adminis-  ^fJ^oPj^al 
trators,  to  observe  all  the  conditions  of  such  Memorandum,  secs.  li  &  12 
subject  to  the  provisions  of  this  Act.  B '^kle^'^^H 

(2)  Save  as  provided  by  this  Act,  no  alteration  shall  be  Hamilton,  p. 
made  by  any  company  in  the  conditions  contained  in  its  Memo-  ^^^\. 
randum  of  Association.  456. 

The  words  '*  with  the  company  "  axe  new ;  see  par.  4«  p.  4  supra.  p.  4. 

21.  The  subscribers  of  the  Memorandum  of  Association  of  Definition  of 
any  company  shall  be  deemed  to  have  agreed  to  becpme  mem-  ' 
bers  of  the  company  whose  Memorandum  they  have  sui)8cribed,  i882,  No.  35. 
and  upon  the  registration  of  the  company  shall  be  entered  as  ^f  20^2  ^'*  ^°' 
members  on  the   register  of   members   hereinafter   mentioned;  Buckley, p. 47. 
and  every  other  person  who  has  agreed  to  become  a  member  of  ^^^^"^^^^ 
a  company,  and  whose  name  is  entered  on  the  register  of  mem-  Lindley,  p. 
bers,  shall  be  deemed  to  be  a  member  of  the  company.                    Palmer,  p.  38. 

Articles  of  Association. 

22.  (1)  The  Memorandum  of  Association  may  in  the  case  Regulations  to 

of   a  company  limited  by  shares,  and  shall  in   the  case  of  a  wA^ntcles^of 

company  limited  by  guarantee  or  unlimited,  be  accompanied.  Association. 

Avhen  registered,  by  Articles  of  Association  signed  by  the  sub-  Sec.  18  o! 

scribers   to   the  Memorandum   of   Association,  and  prescribing  sec.UE.Act 

such    regulations   for   the   company  as   such   subscribers   deem  of  1862. 

,.       .  Buckley,  p  21. 

expedient.  Gore-Browne, 

(2)  The  Articles  shall  be  expressed  in  separate  paragraphs  P- 127. 

,         J       .,,         ,.      n  Palmer,  p.536. 

numbered  arithmetically. 

(3)  They  may  adopt  all  or  any  of  the  Regulations  in  Table  pp.  3, 48. 
A  in  the  First  Schedule  hereto. 

(4)  They  shall,  in  the  case  of  an  unlimited  company  having 
a  capital  divided  into  shares,  state  the  amount  of  capital  with 
which  the  company  proposes  to  be  registered;  and  in  the  case 
of  a  company,  whether  limited  by  guarantee  or  unlimited,  not 
having  a  capital  divided  into  shares,  state  the  number  of  mem- 
bers with  which  the  company  proposes  to  be  registered,  for  the 
purpose  of  enabling  the  Registrar  to  determine  the  fees  payable 
on  registration. 

See  par.  3,  p.  3  supra ;  Articles  of  Association,  p.  48  supra ;  Companies 
Limited  by  Guarantee,  p.  287  supra  ;  cf.  Sub-sec.  (4).  with  Sub-sec.  18  (4)  of  1882. 


455 

pp.  3, 48. 
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Part  YII.  28.   In  the  case  of  a  company  limited  by  shares,  if  the 

Memorandum  of  Association  is  not  accompanied  by  Articles  of 

Application  of  Association,  or  in  so  far  as  the  Articles  do  not  exclude  or  modify 

the   regulations   contained  in   Table   A   in   the   First  Schedule 
Sec  19  of 
1882,  No.  35.     hereto,  the  last-mentioned  regulations  shall,  so  far  as  the  same 

Sec.  16  E.  Act  are  applicable,  be  the  regulations  of  the  company  in  the  same 

Buckley,  p.  22.  manner  and  to  the  same  extent  as  if  they  had  been  inserted  in 

Articles  of  Association  and  such  Articles  had  been  duly  registered. 

Stamp  duty,  24.    (1)  The  Articles  of  Association  shall  be  printed. 

eff«5*  S^' "^°  (2)  They  shall  bear  and  be  liable  to  the  same  stamp  duty 

Articles  of        as   if  they  were   contained   in   a   deed   not  otherwise   charged 

Aflflocifl.ti  on 

*      according  to  the  provisions  of   any  Act  imposing  stamp  duties 
1882,  No.  36.    ^or  the  time  being  in  force. 

of^862^^*'*  (3)  They  shall  l)e  signed  by  each  subscriber  in  the  presence 

Buckley, p.22.  of  and  be  attested  by  one  witness  at  the  least;  and  such  attesta- 
^MMltonp.  y^j^  shall  be  a  sufficient  attestation,  whether  the  signature  is 
Lindley,  p.       made  in  New  Zealand  or  not. 

(4)  When  registered,  they  shall  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  duly 
executed  the  same  as  a  deed,  and  there  were  in  such  articles  a 
covenant  with  the  company  on  the  part  of  himself,  his  executors 
and  administrators,  to  conform  to  all  the  regulations  contained 
in  such  Articles,  subject  to  the  provisions  of  this  Act. 

(5)  All  moneys  payable  by  any  member  to  the  company  in 
pursuance  of  any  of  the  conditions  or  regulations  of  the  com- 
pany shall  be  deemed  to  be  a  debt  due  from  such  member  to  the 
company. 

See  Notes  to  Sec.  22. 

Copies  of  25.   A  copy  of   the   Memorandum  of   Association,  having 

ftnd"Ar^cle8to  annexed  thereto  the  Articles  of  Association  (if  any),  shall  be 

l)e  given  to  forwarded  to  every  member,  at  his  request,  on  payment  for  each 

IJ^™    "'  copy  of  the  sum  of  two  shillings  or  such  less  sum  as  may  be 

1882,  No.  35.  prescribed  by  the  company ;  and  if  any  company  commits  any 

^*^«i?  ^*  ^^*  breach  of  this  section  it  shall  for  each  offence  be  liable  to  a  fine 
of  1862.  ,.       « 

not  exceedmg  five  pounds. 

Incorporation  and  Name  of  Company. 
Memorandum  26.   (1)  The  Memorandum  of  Association  and  the  Articles 

A^^alfon^to  ^^  Association  (if  any)  shall  be  delivered  to  the  Registrar,  who 
be  registered,    shall  retain  and  register  the  same   upon  payment  of  the  pre- 

Sec.  24  of         scribed  fees. 
1882,  No.  35. 
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(2)  A  statutory  declaration   by  the  solicitor    (if   any)   en-  Part  YII. 
gaged  in  the  formation  of  the  company,  or  the  directors  (if  any),  g^^  ^^  ^  ^^ 
or  the  subscribers  of  the  Memorandum  of  Association,  that  all  of  1862. 
or  any  of  the  requirements  of  this  Act  in  respect  of  registration  1901  no.  58, 
and  of  matters  precedent  or  incidental  thereto  have  been  com-  Sec  l  (i)  E. 
plied  with  shall  be  produced  to  the  Registrar,  who  may  accept  Buckley,  p. 
the  same  as  sufficient  evidence  of  such  compliance.  763 

{S)  Upon   the   registration   of    the   Memorandum  of   Asso-  Incorporation 
ciation  and  of  the  Articles  of  Association*,  where  such  Articles  ^,  °°™P*"y- 
are   required    by    this   Act   or   by  desire   of    the   parties   to  be  ih82,  No.  35. 
registered,  the  Registrar  shall  issue  a  certificate  under  his  hand  ^f ^'J.|  ^"^*^^ 
that  the  company  is  incorporated,  and,  in  the  case  of  a  limited       ^07 
company  that  the  company  is  limited. 

(4)  Every  certificate  of  incorporation,  whether  issued  before  Certificate 
or  after  the  passing  of  this  Act,  shall  be  conclusive  evidence  ^^  224  of 
that  all  statutory  requirements  in  respect  of  registration  and  of  1882,  No.  36. 
matters  precedent   and  incidental  thereto  have  been  complied  0M862.*      °^ 
with,  and  that  the  association  is  a  company  authorised  to  be  Sec.  3  (l)  of 
registered  and  duly  registered  under  this  Act  or  under  any  Act  gec.'l  (l)  E. 
heretofore  in  force,  as  the  case  may  be.  A.ct  of  1900. 

See  Registration  of  Company  and  Certificate  of  Incorporation,  p.  127  ttupra.  ^33 

(5)  Upon  the  issue  of  such  certificate  the  subscribers  of  the  Eflfect  of 
Memorandum   of    Association,  together  with  all  other  persons  registration, 
who  from  time  to  time  become  members  of  the  company,  shall,  ^^^2  No.  35. 
as  from  the  date  of  incorporation  mentioned  in  the  certificate.  Sec.  18  E.  Act. 
be  a  body  corporate  by  the  name  contained  in  the  Memorandum  Buckley,  p.23. 
of  Association,  capable  forthwith  of  exercising  all  the  functions  Palmer,  pp. 
of  an  incorporated  company,  and  having  perpetual  succession  '     ^^ 
and  a  common  seal,  with  power  to  hold  lands,  but  with  such 

liability  on  the  part  of  the  members  to  contribute  to  the  assets 
of  the  company  in  the  event  of  the  same  being  wound  up  as  is 
hereinafter  mentioned. 

27.   No  company  shall  be  registered  under  a  name  identical  prohibition 
with  that  by  which  an  existing  company  is  already  registered,  against  iden- 
or  so  nearly  resembling  the  same  as  to  be  calculated  to  deceive,  in  companies, 
except  where  such  existing  company  is  in  the  course  of  being  Sec.  27  of  ^ 
dissolved,  and  testifies  its  consent  in  such  manner  as  the  Regis-  sec.  bo  E.  Act. 
trar  requires.  o^  1^62. 

Buckley,  p.  26 :  Palmer,  pp.  379  et  seq.  P*  2*. 

28*   If  any  company,  through  inadvertence  or  otherwise,  is  Name  to  be 
.  without  such  consent  as  aforesaid  registered  by  a  name  identical  where^iikely 

to  mislead. 


884 


Part  YII. 


See  previous 
Hection. 


Shares  to  be 
numbered. 


Nature  of 
interest  in 
company. 

p.  168: 


Certificate  of 
shares  or  stock 
evidence  of 
title. 

Sec  41  of 
1882,  No.  35. 
Sec.  31  E.Act 
of  1862. 
Buckley,  p. 
102. 

■Gore-Browne, 
p.  137. 
Palmer,  p.  982 

Mew. 

p.  164. 

Mew. 


Mew. 


Mew. 
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with  that  by  which  an  existing  company  is  registered,  or  so 
nearly  resembling  the  same  as  to  be  calculated  to  deceive,  such 
first-mentioned  company  may,  with  the  sanction  of  the  Court, 
change  its  name  in  the  manner  hereinafter  provided,  and  with 
the  like  effect. 

PART    II. 

Distribution  of  Capital,  and  Liability  of  Membku.s  of 
compa.nies. 

Shares  and  Tmmfers^  of  Shares. 

29.  In  the  case  of  a  company  having  a  capital  divided  into 
shares,  each  share  shall  be  distinguished  by  its  appropriate 
number. 

Sec.  28  of  1882,  No.  35 ;   Sec.  22  E.  Act  of  1862. 

80*  The  shares  or  other  interest  of  any  member  in  a  com- 
pany shall  be  personal  property,  capable  of  being  transferred  in 
manner  provided  by  the  regulations  of  the  company,  and  shall 
not  be  of  the  nature  of  real  estate. 

Sec.  28  of  1882,  No.  35;  Sec.  22  E.  Act  of  1862.  Buckley,  p.  30;  Oore- 
Browne,  pp.  139,  141 ;  Palmer,  p.  567. 

81.  (1)  A  certificate  under  the  common  seal  of  the  com- 
pany, specifying  any  share  or  shares  or  stock  held  by  any 
member  of  a  company,  shall  be  •prima  facie  evidence  of  the 
title  of  the  member  to  the  share  or  shares  or  stock  therein 
specified. 

(2)  Every  such  certificate  issued  by  a  company  shall  have 
printed  thereon  particulars  of  any  preferential,  deferred,  quali- 
fied, special,  or  limited  rights,  privileges,  or  conditions  attaching 
to  the  shares  or  stock  specified  therein,  whether  attaching  by  the 
company's  Memorandum  or  Articles  of  Association,  or  any  reso- 
lution of  the  company  or  of  the  directors. 

(3)  Every  director  and  manager  who  issues  any  certificate 
in  breach  of  this  section  ie  liable  to  a  fine  not  exceeding  fifty 
pounds. 

(4)  The  omission  to  comply  with  this  section  shall  not  affect 
the  rights  of  any  holder  of  shares  or  stock* 

(5)  Where  the  rights,  privileges,  or  conditions  attaching  to 
any  shares  or  stock  are  varied  or  altered,  the  company  may  by 
notice  to  the  holders  of  such  shares  or  stock  require  any  certifi- 
cate issued  in  respect  thereof  to  be  surrendered  to  the  company, 
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and  all  such  certificates  shall  be  so  surrendered  accordingly  on  Part  YII. 
the  issue   by  the  company  of   fresh   certificates   showing   par- 
ticulars of  the  new  or  varied  rights,   privileges,  or  conditions 
attaching  to  such  shares  or  stock. 

(6)  Where  after  such  notice  is  sent  to  the  holder  of  any  Mew. 
shares  or  stock  the  certificate  is  not  surrendered,  the  company 
shall  be  under  no  further  liability  in  respect  thereof,  or  of  the 
shares  or  stock  for  which  it  was  issued,  than  it  would  have  been 
under  had  such  certificate  been  surrendered  and  a  fresh  certifi- 
cate as  aforesaid  issued. 

Sab-secs.  (2)  to  (6)  are  new ;  see  Shnre  Certificates,  p.  164  tiupra, 

82.   A  transfer  of  the  share  or  other  interest  of  a  deceased  Transfer  by 
member  of  a  company  made  by  his  executor  or  administrator  repre^tative 
shall,  notwithstanding  such  executor  or  administrator  may  not  Sec.  30  of 
himself  be  a  member,  be  of  the  same  validity  as  if  he  had  been  g^^2rE  *^ct 
a  member  at  the  time  of   the  execution  of   the  instrument  of  of  1862. 
transfer.  Buckley,  p.  89. 

p.  162. 

88.   Where   any  deceased  person  was  at  the  time   of   his  Liability  of 

death  registered  or  equitably  entitled  to  be  registered  as  the  executore  uh 

recFistered 
holder  of  a  share  in  a  company,  the  executor  or  administrator  holders  of 

of  such  person  may,  with   the   consent  of  tka  dir«cter»  of  the  scares. 

company,  and,  where  the  deceased  was  equitably  entitled   as  ac?  Amend-^^ 

aforesaid,  with  the  consent  of  the  registered  holder,  be  registered  ment  Act, 

as  such  executor  or  administrator,  and  on  such  registration  shall         * 

in  resj)ect  of  such  share  be  subject  to  the  same  liabilities  and 

no  moi-c  as  he  would  have  been  subject  to  if  such   share  had 

remained  or -been  in  the  name  of  such  deceased  i)erson. 

See  pp.  59  and  61  mipra. 

84.  A  company  shall,  on  the  application  of  the  transferor  Transfer  may 
of  any  share  or  interest  in  the  company,  enter  in  its  register  of  be  i-egistered 
members  the  name  of  the  transferee  of   such  share  or  interest  transferor. 

in  the  same  manner  and  subject  to  the  same  conditions  as  if  the 
application  for  such  entry  had  l)een  made  by  the  transferee. 
Sec.  81  of  1882,  No.  35 ;  Sec.  26  E.  Act  of  1R67.    Buckley,  p.  649. 

85.  It  shall  l)e  the  duty  of  the  directors  of  a  company  to  Transfer  of 
refuse  to  register  a  transfer  of  any  shares  on  which  any  call  or  ^gif  ^i  u^. 
instalment  is  due  and  unpaid,  and  every  director  who  authorises  paid. 

the  registration  of  a  transfer  of  such  shares  shall  be  liable  to  pay  Sec.  18  of 
to  the  company  the  amount  due  to  the  company  in  respect  of         »      •     • 
such  shares  at  the  time  of  such  registration. 
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Part  YII. 


Company  may 
have  some 
shares  fully 
paid  and 
others  not. 

Sec.  34  of 
1882,  No.  35. 
Sec.  24  E.  Act 
of  1867. 


Shares,  &o.,  and  Reserve  Oapital. 

Shares  differing  as  to  Liability  to  Calls,  &c. 

86.  Nothing  herein  shall  be  deemed  to  prevent  any  com- 
pany, if  authorised  by  its  regulations,  from  doing  all  or  any  of 
the  following  things,  namely  : — 

(a)  Making  arrangements  on  the  issue  of  shares  for  a 
difference  between  the  holders  of  such  shares  in  respect 
of  the  amount  of  calls  to  be  paid,  and  in  the  time  of 
payment  of  such  calls  ; 

(?>)  Accepting  from  any  member  of  the  company  who 
assents  thereto  the  whole  or  a  part  of  the  amount 
remaining  unpaid  on  any  share  or  shares  held  by  him, 
either  in  discharge  of  the  amount  of  a  call  payable  in 
respect  of  any  other  share  or  shares  held  by  him,  or 
without  any  call  having  been  made ; 

(c)  Paying  dividend  in  proportion  to  the  amount  paid  up 
on  each  share  in  cases  where  a  larger  amount  is  paid 
up  on  some  shares  than  on  others. 

•  Reserve   Capital. 

In  limited  91.   A  limited  company  may  by  special  resolution  declare 

company.  ^j^^^  j^j^y  portion  of  its  capital  not  already  called  up  shall  not  be 

1882  No  35  called    up  except  in  the  event  of   and  for  the  purposes  of  the 

Sec.  6  E.  Act  company  being  wound  up ;  and  thereupon  it  shall  not  be  lawful 

Buckley,  p.  ^^  ^^^^  ^P  ^^^^'^^  portion  of  capital  except  in  such  event  and  for 

681.  such  purposes. 
p.  29.  See  p.  29  tnpra  ;  Itartlett  v.  May/air  Property  Co..  1898,  2  Ch.  28. 


Shares  maybe 
divided  into 
shares  of 
smaller 
amount. 

Sees.  12  A'  32 

of  1882,  No. 

35. 

Sec.  12  E.  Act 

of  1862. 

Sec.  21  E.  Act 

of  1867. 

Sec.  29  E.  Act 

of  1900. 


Subdivision  and  Consolidation  of  Shares. 

88.  A  company  limited  by  shares,  if  authorised  by  its 
regulations,  may  by  special  resolution  so  far  modify  the  con- 
ditions contained  in  its  Memorandum  of  Association  as — 

(a)  To   divide   its   capital,   or   any   part   thereof,   by   sub- 
division  of    its  existing  shares   or   any  of   them  into 
shares  of  smaller  amount  than  is  fixed  by  its  Memo- 
randum of  Association ; 
{b)  To  consolidate    and    divide   its   capital,   or   any   part 
thereof,  into  shares  of  larger  amount  than  its  existing 
shares ; 
(c)  To  convert  its  paid-up  shares  into  stock ; 
{d)  To  reconvert  such   stock   into  paid-up  shares  of   any 
denomination : 
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Provided  that,  in  the  sub-division  of  the  existing  shares,  the  Part  YII. 


proportion  between  the  amount  paid  and  the  amount  (if  any)  Proportion 

unpaid  on  each  share  of  reduced  amount  shall  be  the  same  as  it  *>etween 

..  1.1,       amounts  paid 

was  in  the  case  of  the  existing  share  or  shares  from  winch  the  and  unpaid  on 

share  of  reduced  amount  is  derived.  shares  to  be 

39.  The  statement  of  the  number  and  amount  of  tlie  shares  statement  of 
into  which  the  capital  of  the  company  is  divided  contained  in  shares  as 
every  copy  of  the  Memorandum  of  Association  issued  after  the  embodied  in 
passing  of  any  such  special  resolution  shall  be  in  accordance  Memorandum 
with  such  resolution;  and  any  company  that  makes  default  in 
complying  with  the  provisions  of  this  section  is  liable  to  a  fine  1882,  No.  35. 
not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  ^f\^  ^'  ^^^ 
default  is  made ;  and  every  director  and  manager  of  the  com- 
pany who   knowingly   or   wilfully  authorises   or   permits   such 

default  is  liable  to  a  like  fine. 

40.  Every  company  having  a  capital  divided  into  shares  Company  to 
that   has  consolidated   and   divided  its   capital   into  shares  of  conaSidatiorf 
larger  amount  than  its  existing  shares,  or  has  converted  any  or  of  oonver- 
portion  of  its  capital  into  stock,  or  has  reconverted  such  stock  in^gto^^^ 
into  paid-up  shares,  shall  give  notice  to  the  Registrar  of  such  gee.  39  ^f 
consolidation,  division,  conversion,  or  reconversion,   specifying  ^^\  ^2;  ^^• 
the  shares  so  consolidated,  dividend,  converted,  or  reconverted.         of  1862. 

41.  Where   any  company   having   a   capital   divided   into  Eflfect  of  con- 
shares  has  converted  any  portion  of  its  capital  into  stock,  and  ^^"^^  °L 
has  given  notice  of   such  conversion  to  the  Registrar,  all  the  stock, 
provisions  of  this  Act  applicable  to  shares  only  shall  cease  as  Sec  39  of 

•  1882   No  35 

to  SO  much  of  the  capital  as  is  converted  into  stock ;  and  the  geo.  29  E.  Act 
register  of  members  hereby  required  to  be  kept  by  the  company,  o^  1^2. 
and  the  list  of  members  to  be  forwarded  to  the  Registrar,  shall 
show  the  amount  of  stock  held  by  each  member,  instead  of  the 
amount  of  shares  and  the  particulars  relating  to  shares  herein- 
before required. 

Increase  of  Capital  or  Memherff. 

42.  Any  company  limited  by  shares  may,  if  authorised  to  Increase  of 
do  so  by  its  regulations,  modify  the  conditions  contained  in  its  ^^^  ** 
Memorandum  of  Association  so  as  to  increase  its  capital  by  the 

issue  of  new  shares  of  such  amount  as  it  thinks  expedient. 
Sec.  12  of  1882,  No.  35  ;   Sec.  12  E.  Act  of  1862. 

43.  (1)  Where    a    coujpany    has    a    capital   divided   into  ^°^^^2!bS 
shares,  whether  such  shares  have  or  have  not  been  converted  sent  to 

^  '  Registrar. 
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Part  YII.     into  stock,  notice  of  any  increase  in  snch  capital  beyond  the 

registered   capital,   and,   where  a   company   has   not   a   capital 

Sec.  44  of         divided  into  shares,  notice  of   any  increase  in  the  number  of 

Sec.  34  E.  Act  Hiembers  beyond  the  registered  number,  sliall  be  given  to  the 

of  1862.  Registrar,  in  the  case  of  an  increase  of  capital,  within  fifteen 

days  from  the  date  of  the  passing  of  the  resolution  by  wliich 

such  increase  was  authorised,  and,  in  the  case  of  an  increase  of 

members,   within   fifteen   days   from    the   time   at   which   such 

increase  of   members  was  resolved  on  or  took  place  ;   and   the 

Registrar  shall  forthwith  record  the  amount  of  such  increase  of 

capital  or  members. 

(2)  If  such  notice  is  not  given  within  the  period  aforesaid, 
the  company  in  default  shall  be  liable  to  a  fine  not  exceeding 
five  pounds  for  every  day  during  which  such  default  continues, 
and  every  director  and  manager  of  the  company  who  knowingly 
and  wilfully  authorises  or  permits  such  default  is  liable  to  a  like 
fine. 

Reduction  of   Capital, 

Power  of  com-  44.    (1)  Any  company  limited  by  shares  may,  if  authorised 

^""•kJ?  ^^"^^  ®^  ^^  ^^  ^^y  ^^^  regulations,  by  special  resolution  modify  the 
Sec.  48  of  conditions  contained  in  its  Memorandum  of  Association  so  as 
1882,  No.  35.  to  reduce  its  capital,  including  paid-up  capital ;  but  no  such 
E.  Act  of  1867  resolution  for  reducing  the  cajutal  of  any  company  shall  come 

into  operation  until  an  order  of   the  Court  has  been  registered 

by  the  Registrar  as  hereinafter  mentioned. 

Buckley,  p.  614 ;  Gore-Browne,  p.  525 ;  Palmer,  p.  1102. 
Company  to  (2)   The  company  shall,  after  the  date  of   the  passing  of 

d^^d'M^T  *^y  special  resolution  for  reducing  its  capital,  add  to  its 
name.  name,  until  such  date  as  the  Court  appoints,  the  words  "  and 

reduced "   as   the   last   words  in   its   name ;    and   these   words 

shall,  until  such  date,  be  deemed  to  be  part  of  the  name  of 

the  company. 
Company  to  (3)  The  company  may  apply  to  the  Court  by  petition  for 

Court  fo/an  ^^  order  confirming  the  reduction,  and  on  the  hearing  of  the 
order  confirm-  petition  the  Court,  if  satisfied  that,  with  respect  to  every  creditor 
ing  reduction.  ^|  ^j^^  company  who  under  the  provisions  of  this  Act  is  entitled 
1882,  No.  35.  to  object  to  the  reduction,  either  his  consent  to  the  resolution 
Sec.  11  E.  Act  j^ag  been  obtained,  or  his  debt  or  claim  has  been  discharged  or 
gg  *  has  determined  or  has  been  secured  as  hereinafter  provided,  may 

make  an  order  confirming   the   reduction   on   such  terms  and 

subject  to  such  conditions  as  it  deems  fit. 
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46,    (1)  Where  a  company  proposes  to  reduce  its  capital,  Part  YII. 


every  creditor  of   the  company  who  at  the  date  fixed  by  the  creditors  may 
Court  is  entitled  to  any  debt  or  claim  which,  if  that  date  were  object  to 
the  commencement  of  the  winding-up  of  the   company,  would  '~^°'*®"- 
l)^  admissible  in  proof  against  the  company  shall  be  entitled  to  1032,  No.  35. 
object  to  the  proposed  reduction  and  to  be  entered  in  the  list  ^^'  ^^  ^-  ^c* 
of  creditors  so  entitled  to  object. 

(2)  The  Court  shall  settle  a  list  of  such  creditors,  and  for  List  of  object- 
that  purpose  shall  ascertain  as  far  as  possible,  without  requiring  ^^^'sSufti 
an  application  from  any  creditor,  the  names  of  such  creditors  by  the  Court, 
and  the  nature  and  amount  of  their  deists  or  claims,  and  may 
publish  notices  appointing  a  certain  day  or  days  within  which 
creditors  of  the  company  who  ar«  not  entered  on  the  list  are  to 
claim  to  be  entered  thereon,  or  to  be  (excluded  from  the  right  of 
objecting  to  the  proposed  redaction. 

46.  Where  a  creditor  whose  name  is  entered  on  the  list  of  Court  may  dis- 
oreditors,  and  whose  debt  or  (»laim  is  not  discharged  or  deter-  ^n»ent  of* 
miiie<l,  does  not  consent  to  the  })roposed    reduction    the  I'ourt  creditor  on 
may  (if  it  thinks  fit)    dispensi*  with  such  consent  on  the  com-  ^©n  forhi^^ 
pany  securing  the  payment  of  the  debt  or  claim  of  such  (^'editor  debt. 

by  setting  apart  and  appropriating,  in  such  manner  as  the  Court  Sec.  61  of 
directs,  a  sum  of  such  amount  as  is  hereinafter  mentioned,  that  gee.  HE. Act 
is  to  say,—  of  1867. 

(a)  If  the  company  adnnts  su(th  debt  «)r  claim,  or,  though 
not  admitting  the  same,  is  willing  to  set  apart  and 
appropriate  the  full  amount  thereof,  then  the  full 
amount  of  the  debt  or  claini  shall  be  set  apart  and 
appropriated  : 
(/>)  If  the  company  does  not  admit  an<l  is  not  willing  to  set 
apart  and  appropriate  the  full  amount  of  such  dcl>t  or 
claim,  or  if  the  amount  is  contingent  or  not  ascer- 
tained, then  the  Court  may  (if  it  thinks  fit)  inquire 
into  and  adjudicate  upon  the  validity  of  such  debt  or 
claim  and  the  amount  for  which  the  company  is  liable 
in  respect  thereof,  in  the  same  manner  as  if  the  com- 
pany were  being  wound  up  by  the  (\)urt ;  and  tiie 
amount  fixed  by  the  Court  on  such  inquiry  and  adju- 
dication shall  l)e  set  ai)art  and  appropriated. 

47,  (1)  The  Registrar,  upon  the  production  to  him  of  an  Order  con- 
order  of  the  Court  confirming  the  reduction   of   the  capital   of  tio^^^fa'^  "^ 

the  company,  and  the  delivery  to  him  of  a  co})y  «)f  the  onler  and  minute  to  be 

registered. 
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PiMPi  VIL  of  a  minute  (approved  by  the  Court)  showing  the  amount  of 
the  capital  of  the  company  a«  altered  by  the  order,  the  number 
8ec. .%  of  of  shares  into  which  it  is  to  be  divided,  and  the  amount  of 
See.  15 E. Act  ©ach  share,  shall  register  the  order  and  minute;  and,  on  regis- 
of  1867.  tration,    the    special    resolution    confirmed    by    the    order    so 

registered  shall  take  effect. 

(2)  Notice  of  such  registration  shall  lie  published  in  such 
manner  as  the  Court  directs. 

(3)  The  registrar  shall  certify  under  his  hand  the  regis- 
tration of  the  order  and  minute;  and  his  certificate  shall  be 
conclusive  evidence  that  all  the  requirements  of  this  Act  with 
resfiect  to  the  reduction  of  capital  have  been  complied  with,  and 
that  the  capital  of  the  company  is  such  as  is  stated  in  the 
minuti*. 

Minute  to  (4)  The  minute,  when  registered,  shall   l>e  deemed  to  be 

form  part  of^^^   substituted  for  the  corresponding  part  of  the  Memorandum  of 

ofAmociation.   Association  of  the  company,  and  shall  be  of  the  same  validity 

8ec.  53  of         and  subject  to  the  same  alterations  as  if  it  had  been  originally 

Hec/lfJE.  Act  contained  in  the  Memorandum  of  Association. 

o'  1^7.  (5)  Subject  to  the  provisions  of  this  Act,  no  member  of  the 

company,  whether  past  or  present,  shall  be  liable  in  respect  of 

any  share  to  any  call  or  contribution  exceeding  in  amount  the 

difference  (if  any)  between  the  amount  paid  on  such  share  and 

the  amount  of  the  share  as  fixed  by  the  minute. 

Saving  of  48.    (1)  If  any  creditor  who  is  entitled  in  respect  of  any 

c^ditorswho  ^^^^  ^^  claim  to  object  to  the  reduction  of  the  capital  of  a 
are  ignorant  of  company  is  in  consequence  of  his  ignorance  of  the  proceedings 

the  proceed-  taken  with  a  view  to  such  reduction,  or  of  their  nature  and 
mgB.  ^  ' 

Sec  54  of  efft*ct  with  respect  to  his  claim,  not  entered  on  the  list  of 
1882,  No.  86.  creditors,  and  after  such  reduction  the  company  is  unable, 
of  1867.  within  the  meaning  of   section  one  hundred  and  seventy-eight 

hereof,  to  pay  to  the  creditor  the  amount  of  such  debt  or  claim, 
every  j)er8on  who  was  a  member  of  the  company  at  the  date  of 
the  registration  of  the  order  and  minute  relating  to  the  reduc- 
tion of  the  capital  of  the  company  shall  be  liable  to  contribute, 
for  the  payment  of  such  debt  or  claim,  an  amount  not  exceeding 
the  amount  he  would  have  been  liable  to  contribute  if  the  com- 
pany had  commenced  to  be  wound  up  on  the  day  prior  to  such 
registration, 
liiabilityof  (2)  On  the  company  being  wound  up,  the  Court,  on  the 

contribute  for    application  of  such  creditor,  and  on  proof  that  he  was  ignorant 
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of  the  proceedings  taken  with  a  view  to  the  reduction,  or  of  Part  YII. 
their  nature  and  effect  with   respect  to  his  claim,  may,  if  it  payment  of 
thinks  fit,  settle  a  list  of  such  contributories  accordingly,  and  claim  of  sucli 
make  and  enforce  calls  and  orders  on  the  contributories  settled 
on  such  list  in  the  same  manner  in  all  respects  as  if  they  were 
ordinary  contributories  in  a  winding-up. 

(3)  Nothing  in  this  section  shall  affect  the  rights  of  the 
contributories  of  the  company  among  themselves. 

49.  The   minute,   when   registered,   shall   be   embodied  in   Minute  to  be 
every  copy  of  the  Memorandum  of   Association  issued  after  its  Memorandum 
registration,  and  if  any  company  makes  default  in  complying  of  Association, 
with  this  section  it  shall  be  liable  to  a  fine  not  exceeding  one  ^®c.  66  of 
pound  for  each  copy  in  respect  of  which  such  default  is  made;  Sec.  ISE.  Act 
and  every  director  and  manager  of  the  company  who  knowingly  °^  ^^'^' 
and  wilfully  authorises  or  permits  such  default  is  liable  to  a  like 

fine. 

50.  If  any  director,  manager,  or   officer   of   the   company  Concealing 
wilfully  conceals  the  name  of  any  creditor  of  the  company  who  creditor 

is  entitled  to  object  to  the  proposed  reduction,  or  wilfully  mis-  g^  gg  ^^ 

represents  the  nature  or  amount  of  the  debt  or   claim  of  any  1882,  No.  35. 

creditor  of  the  company,  or  if  any  director  or  manager  of  the  of  ^1867. 
company  aids  or  abets  in  or  is  privy  to  any  such  concealment  or 
misrepresentation  as  aforesaid,  every  such  director,  manager,  or 
officer  shall  be  liable  to  three  years'  imprisonment  with  hard 
labour. 

51.  (1)  The  power  of  making  rules  concerning  the  winding-  Power  to  make 
up  of  companies  conferred  by  this  Act  upon  the  Judges  of  the  [ng^the^fore" 
Court  shall  extend  to  making  rules  concerning  matters  in  which  going  matters, 
the  Court  has  jurisdiction  under  Sections  44  to  48  hereof ;  and  Sec.  67  of 
until  such  rules  are  made,  and  in  so  far  as  no  provision  is  made  g^,  20  e.  Act 
by  such  rules,  the  ordinary  practice  of  the  Court  in  matters  of  1867. 

of  the  same  nature  shall,  so  far  as  the  same  is  applicable,  be 
followed. 

(2).  In  any  proceeding  under  the  said  sections   the  Court 
may  make  such  order  as  to  costs  as  it  deems  fit. 
52«    (1)  In  any  case  where — 

(a)  A  company  by  the  working  or  exhaustion  of  a  mine.  Profits  may  be 
quarry,  patent,  timber  right,  leasehold,  or  other  wasting  ^j^g^jj^i^g 
asset  in  the  ordinary  course  of  its  business  has  reduced  loss  of  capital, 
the  net  value  of  its  capital  assets  to  an  amount  less  p.  284. 
than  the  amount  of  the  company's  paid-up  capital ;  or.    New. 
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Put  YII. 


New. 
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(h)  The  net  value  of  a  company's  capital  assets  is,  by  loss 
of  capital,  less  than  the  amount  of  the  company's  paid- 
up  capital,  whether  such  loss  of  capita]  be  a  realised 
and  ascertained  loss  or  an  estimated  loss, — 
it  shall  not  be  obligatory  on  such  company  before  declaring  a 
dividend  from  the  profits  on  the  company's  operations  for  any 
period  to  have  the  comp)any's  capital  reduced  in  accordance  with 
the  provisions  of  this  Act,  or  to  reinstate  any  lost  capital  out  of 
profits,  provided  that  the  auditor  or  auditors  of  the  company 
certify  on  the  company's  balance  sheet  for  the  period  in  respect 
of  which  it  is  proposed  to  declare  a  dividend  that  the  assets  of 
the  company  other  than  the  profits  proposed  to  be  divided  are, 
upon  a  valuation  thereof  made  to  his  or  their  satisfaction,  more 
than  sufficient  to  pay  the  debts  and  liabilities   (excluding  the 
paid-up  capital)  of  the  company. 

(2)  Nothing  herein  shall  be  construed  as  authorising  a 
return  of  capital  to  shareholders  excepting  such  as  may  be 
involved  in  the  working  of  a  mine,  quarry,  patent,  timber  right, 
leasehold,  or  other  wasting  asset  in  the  ordinary  course  of  a 
company's  business. 

This  section  is  new.  See  chapter  on  Profits  and  Dividends,  p.  234  $upra.  See 
also  Buckley,  p.  584  ;  Gore-Browne,  pp.  172,  174  et  seq. ;  Lindley,  p.  598 ;  Palmer» 
p.  725  et  »eq. 

Cancellation  of  Capital  and  Shares. 

53.  The  power  to  reduce  capital  shall  include  a  power  to 
cancel  any  lost  capital  or  any  capital  unrepresented  by  available 
assets,  or  to  pay  off  any  capital  in  excess  of  the  wants  of  the 
company ;  and  paid-up  capital  may  be  reduced  either  with  or 
E!Act*on^877  without  extinguishing  or  reducing  the  liability  (if  any)  remain- 
ing on  the  shares  of  the  company,  and  to  the  extent  to  which 
such  liability  is  not  extinguished  or  reduced  it  shall  be  deemed 
to  be  preserved : 

Provided  that  where  the  reduction  of  the  capital  does  not 
involve  either  the  diminution  of  liability  in  respect  of  unpaid 
capital  or  the  payment  to  any  shareholder  of  any  paid-up 
capital, — 

(a)  The  creditors  of  the  company  shall  not,  unless  the  Court 
directs  otherwise,  be  entitled  to  object  or  required  to 
consent  to  the  reduction  ;  and 

(b)  The  words  "and  reduced"  need  not  be  added  to  the 
name  of  the  company  before  the  presentation  of  the 


Power  to 
cancel  lost 
capital. 

Sec.  58  of 
1882,  No.  35. 
Sees.  3  and  4 
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petition  for  confirming  the  reduction,  and  the   Court  Part  YII. 
may,  if  it  thinks  fit,  dispense  altogether  with  the  addi- 
tion of  those  words. 

54.  In  any  case  where  the  Court  thinks  fit  it  may  require  Company  to 

the  company  to  publish,  in  such  manner  as  it  thinks  fit,  the  f^gong  for 

reasons  for  the  reduction  of  its  capital,  or  such  other  informa-  reduction. 

tion  in  regard  to  the  reduction  of  its  capital  as  the  Court  thinks  ?®<^-  ^?  o' 

1-     .        •*!.  •        ^        •   •  •   r  *•        ♦     *u     1^2,  No.  35. 

expedient,   with   a   view   to   giving  proper   information   to  the  sec.  4  E.  Act 

public   as   to  the   reduction   of   its   capital,  and,  if    the   Court  ^^  ^^77. 

thinks  fit,  the  causes  that  led  to  such  reduction. 

55.  The  minute  required  to  be  registered  in  the  case  of  Contents  of 
reduction  of   capital  shall    show,  in  addition  to  the  other  par-  minute, 
trculars  required  by  law%  the  amotint  (if  any)  which  it  is  pro-  fj^So'^xT^'oc 
posed  shall  be  deemed  to  have  been  paid  up  on  each  share  at  See. '4  E.  Act 
the  date  of  the  registration  of  the  minute.  ^^  ^^'^'^' 

56.  Any  company  limited  by  shares  may,  if  authorised  so  Power  to 

to  do  by  its  regulations,  modify  the  conditions  contained  in  its  J^^c^jf^^^ 
Memorandum   of    Association   so   as   to   reduce   its   capital   by  unissued 
cancelling  any  shares  that  at  the  date  of  the  passing  of  such  ^'^*^®®* 
resolution  were  not  taken  or  agreed  to  be  taken  by  any  person ;  j^^  no  35 
and  the  provisions  of  Sections  44  to  60  hereof  shall  not  apply  Sec.  6  E.  Act 
to  any  reduction  of  capital  made  under  this  section. 

Application  of  Capital  in  Payment  of  Commission . 

67.    (1)   Upon  any  offer  of  shares  to  the  public  for  sub-  Commit«ion, 
scription  it  shall  be  lawful  for  a  company  to  pay  a  commission  «^»»co""ts,  Ac. 
to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  ^qAi^v-^^cu 
subscribe,  whether  absolutely  or  conditionally,  for  any  shares  in  See.  8  E.  Act 
the  company,  or  procuring  or  agreeing  to  procure  subscriptions,  j/y^y^^.' 
whether  absolute  or  conditional,  for  any  shares  in  the  company,  774. 
if  the  payment  of  the  commission  and  the  amount  or  rate  per  p  3^  ^*"**' 
centum  thereof  are  respectively  authorised  by  the  Articles   of  Prtlmer,  p 
Association  and  disclosed  in  the  prospectus,  and  the  commission        '  *"'  "^^^ 
paid  or  agreed  to  be  paid  does  not  exceed  the  amount  or  rate  so 
authorised. 

(2)  Save  as  aforesaid,  a  company  shall  not  apply  any  of  its 
shares  or  capital  money,  directly  or  indirectly,  in  payment  of 
any  commiflsion,  discount,  or  allowance  to  any  person  in  con- 
sideration of  his  subscribing  or  agreeing  to  subscribe,  whether 
absolutely  or  conditionally,  for  any  shares  of  the  company,  or 
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Part  YII.  procuring  or  agreeing  to  procure  subscriptions,  whether  abso- 
lute  or  conditional,  for  any  shares  of  the  company,  whether  the 
shares  or  money  are  so  applied  by  being  added  to  the  purchase 
money  of  any  property  acquired  by  the  company  or  to  the 
contract  price  of  any  work  to  be  executed  for  the  company,  or 
the  money  is  paid  out  of  the  nominal  purchase  money  or 
contract  price,  or  otherwise. 

New.  (3)  Nothing  in  this  section  shall  affect  the  power  of   any 

company  to  pay  such  brokerage  as  it  has  heretofore  been  lawful 
for  a  company  to  pay. 

See  Art.  11,  p.  54  aupra.     Sub-sec.  (3)  is  new  in  New  Zealand      See  Metro- 
politan  Coal  d:c.  v.  Scriwgeour,  1895,  2  Q.B.  604. 

Share   Warrants  to  Bearer, 

Warrants  for  58.    (1)  A  company  limited  by  shares,  if  authorised  so  to 

shafesorstock  ^^  ^^  ^^®  regulations,  and  subject   to   the   provisions  of   such 

may  be  issued  regulations,  may  with  respect  to  any  share   fully  paid  up,  or 

^^^^'  with  respect  to  stock,  issue  under  its  common  seal  a  warrant 

(>l*of  1882^  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  share 

No.  35.  or    shares    or    stock    therein   specified,    and   may    provide,   by 

Mpi*it   27  A.Tid  ** 

28  E.  Act  of      coupons  or  otherwise,  for  payment  of   future  dividends  on  the 
1867.  share  or  shares  or  stock  included  in  sudi  warrant,  hereinafter 

'       referred  to  as  a  "share  warrant." 
Effect  of  (2)   A  share  warrant  shall  entitle  the  bearer  thereof  to  tlie 

sharewarrants  glares  or  stock  specified  therein,  and  such  shares  or  stock  may 
be  transferred  by  the  delivery  of  the  share  warrant. 

Registration  of  59.   The  bearer  of  a  share  warrant  shall,  subject  to  the 

^hare'^warrant  regulations  of  the  company,  be  entitled,  on  surrendering  such 

Sec  62  of         warrant  for  cancellation,  to  have  his  name  entered  as  a  memlier 

1882,  No.  35.    in  the  register  of  members,  and  the  company  shall  be  respon- 

of*i867.       ^    sible   for   any   loss   incurred   by    any   person  by  reason  of  the 

company  entering  in  its  register  of  members  the  name  of  any 

bearer  of  a  share  warrant  as  the  holder  of  the  shares  or  stock 

specified  therein  without  the  share  warrant  being  surrendered  and 

cancelled. 

Bearer  of  60.   The  bearer  of  a  share  warrant  may,  if  the  regulations 

deemed"to  be*    ^^  ^^®  company  SO  provide,  be  deemed  to  be  a  member  of  the 
a  member.        company  within   the  meaning  of    this  Act,  either   to  the  full 
extent  or  for  such  purposes  as  may  be  prescribed  by  the  regu- 
lations : 

Sec.  63  of  1882,  No.  35  ;  Sec.  30  E.  Act  of  1867. 
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Provided  that  the  bearer  of   a  share  warrant  shall  not  be  Part  YII. 

qualified  as  the  holder  of  the  shares  or  stock  specified  in  such  But  not  to 

warrant  to  become  a  director  or  manager  of  the  company.  qualify  as  a 

director. 

61.  On  the  issue  of  a  share  warrant  in  respect  of  any  share  Entries  in 

or  stock  the  company  shall  strike  out  of  its  register  of  members  register  where 

Su&re  xirArrftiit 

the  name  of  the  meml)er  then  entered  therein  as  holding  such  issued. 
share  or  stock,  as  if  he  had  ceased  to  be  a  member,  and  shall  Sec.  64  of 
enter  in  the  register  the  following  particulars : —  ^  *3j  ^  ^^^ 

(o)  The  fact  of  the  issue  of  the  warrant ;  ot  1867. 

(b)  A  statement  of   the   shares   or   stock   included   in   the 
warrant,  distinguishing  each  share  by  its  number ; 

(c)  The  date  of  the  issue  of  the  warrant. 

62.  Until  the  warrant  is  surrendered  the  above  particulars  Particulars  to 
shall   be   deemed   to   be  the   particulars   required  by  Sec.   100  reg^^^r!^ '" 
hereof  to  be  entered  in  the  register  of  members  of  a  company ;  ^^  q^  ^f 
and  on  the  surrender  of  a  warrant  the  date  of  such  surrender  i«B2,  No.  35. 
shall  be  entered  as  if  it  were  the  date  at  which  a  person  ceased  ^f  X867. 

to  be  a  member. 

68.   After  the  issue  by  the  company  of  a  share  warrant,  the  Particulars  to 

annual  summary  required  by  Section  101  hereof  shall  contain  ^^"*^®^ 

the  following  particulars  : —  summary. 

(a)  The  total  amount  of   shares  or  stock  for  which  share  Sec.  65  of 

lRft2    No    V% 

warrants  are  outstanding  at  the  date  of  the  summary  ;     ^^  32  b.  Act 
(h)  The  total  amount  of   share   warrants  issued  and  sur-  °'  ^^'^' 

rendered    respectively    since    the    last    summary   was 

made ;  and 
(c)  The  number  of  shares  or  amount  of  stock  comprised  in 

each  warrant. 

64.   (1)  There  shall   be  charged   on   every  share   warrant,  Stamps  on 
upon  the  first  issue  thereof,  a  stamp  duty  of  an  amount  equal  s'l^J^w*"^'^*^ 
to  three  times  the  amount  of  the  ad  valorem  stamp  duty  that  ^gg^  no.  55. 
would  be  chargeable  on  a  deed  transferring  the  share  or  shares  Sec.  33  E.  Act 
or  stock  specified  in  the  warrant  if  the  consideration  for  the 
transfer  were  the  nominal  value  of  such  share  or  shares  or  stock. 

(2)  Such  stamp  duty  shall  be  collected,  recovered,  and  en- 
forced under  the  provisions  of  The  Stamp  Act,  1882,  as  if  such 
duty  was  imposed  thereby. 

66.   If    a    share  warrant    is    issued   without    being    duly  j^ufn^ghare 

stamped,  the  company  issuing  the  same,  and   also  any  person  warrants  not 

duly  stamped. 
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Part  YII.  who  at  the  time  when  it  is  issued  is  the  managing  director  or 
^  g-  .  secretary  or  other  principal  officer  of  the  company,  shall  be 
1882,  No.  35.    liable  to  a  fine  not  exceeding  fifty  pounds. 


Liability  of 
present  and 
past  members 
of  company. 

Sec.  71  of 
1882,  No.  35. 
Sec.  38  E.  Act 
of  1862. 
Buckley,  p. 
158. 

Gore- Browne, 
pp.  22,  823. 
Lindley,  p. 
362. 

Palmer,  p.  50, 
et  Mq. 

p.  6. 


Limitation  of 
company's 
liability  under 
IJolicy  or  con- 
tract. 

Sec.  71  (6)  of 
1882,  No.  35. 
Sec.  38  E.  Act 
of  1862. 


Liability  of  Memhera  on  their  Shares. 

66.  In  the  event  of  a  company  being  wound  up  every 
present  and  past  member  of  such  company  shall  be  liable  to 
contribute  to  the  assets  of  the  company  to  an  amount  sufficient 
for  payment  of  the  debts  and  liabilities  of  the  company,  and 
the  costs,  charges,  and  expenses  of  the  winding-up,  and  for  the 
payment  of  such  sums  as  are  required  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves :  Provided  that — 

(a)  No  past  member  shall  be  liable  to  contribute  to  the 
assets  of  the  company — 

(i.)  If  he  has  ceased  to  be  a  member  for  one  year  or 
upwards  prior  to  the  commencement  of  the  winding-up  ; 
or 

(ii.)  In  respect  of  any  debt  or  liability  of  the  com- 
pany contracted  after  the  time  when  he  ceased  to  be  a 
member ;  or 

(iii.)  Unless  it  appears  to  the  Court  that  the  exist- 
ing members  are  unable  to  satisfy  the  contributions 
required  to  be  made  by  them  in  pursuance  of  this  Act : 

(ft)  In  the  case  of  a  company  limited  by  shares,  no  contri- 
bution shall  be  required  from  any  member  exceeding 
the  amount  (if  any)  unpaid  on  tlie  shares  in  respect  of 
which  he  is  liable  as  a  present  or  past  member : 

(r)  In  the  case  of  a  company  limited  by  guarantee,  no  con- 
tribution shall  be  required  from  any  member  exceeding 
the  amount  of  the  undertaking  entered  into  by  or  on 
his  behalf  l)y  the  Memorandum  of  Association,  and 
the  amount  {if  any)  unpaid  on  the  shares  (if  any)  in 
respect  of  which  he  is  liable  as  a  present  or  past 
member. 

Cf.  par.  (c)  with  Sub-sec.  (5)  of  Sec.  71  of  1882. 

Sea  par.. 6,  p.  5  supra. 

67.  Nothing  in  this  Act  shall  invalidate  any  provision  con- 
tained in  any  j)olicy  of  insurance  or  other  contract  whereby  the 
liability  of  individual  members  upon  any  such  policy  or  contract 
is  restricted,  or  whereby  the  funds  of  the  company  are  alone 
made  liable  in  respect  of  such  policy  or  contract. 
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68.  No   sum   due   to   any  member   of   a   company  in   his  Part  YII. 
character  of  a  member,  by  way  of   dividends,  profits,  or  other- 

wise,  shall  be  deemed  to  be  a  debt  of  the  company  payable  to  Crediton*  to  be 
such  member  in  a  case  of  competition  between  himself  and  any  Ambers, 
other  creditor  not  being  a  member  of  the  company ;  but  any  sec.  71  (7)  of 
such  sum  may  be  taken  into  account  for  the  purpose  of  the  final  i^^'a^w  ^^* 
adjustment  of   the  rights  of  the  contributories  amongst  them-  of  1862. 
selves. 

PART  III. 

Management  and   Administration  of  Companies. 

Appointment  and  Dvtien  of  Directors. 

69.  Unless  directors  are  appointed  by  the  Articles  of  Asso-  Subscribers  to 
ciation  or  until  directors  are  appointed  in  the  manner  provided  JJ^^^JJ^tors 
by  the  Articles  of    Association,  the   subscribers  to  the  Memo-  ^^ 
randum  of  Association  of  any  company  shall  be  the  directors 

of  the  company. 

See  Art.  58  of  Table  A,  1882. 

70.  (1)  In  the  case  of  a  company  having  a  capital  divided  Kestriotions 
into  shares  a  person  shall  not  be  appointed  director  of  the  com-  ^enf  w^ad- 
pany  by  the  Articles  of  Association,  or  named  as  a  director  or  vertisement  of 
proposed  director  of  the  company  in  any  prospectus  issued  by 

or  on  behalf  of  the  company,  unless  before  the  registration  of  no.  68^         * 

the  Articles  or  the  publication  of  the  prospectus,  as  the  case  may  Sec.  2  E.  Act 

he,  he  has  by  himself  or  by  his  agent  authorised  in  writing —         Bucklej,  p. 

(a)  Signed  and  filed  with  the  Registrar  a  consent  in  writing  ^^■ 

to  act  as  such  director :  and  ^' 

pp.  O  et  xeq.^ 
{b)  Either  signed  the  Memorandum  of  Association  for   a  5q^  7^^ 

number  of   shares,  not  less   than  his  qualification   (if 

any,  or  signed  and  filed  with  the  Registrar  a  contract 

in  writing  with  the  company  to  take  from  the  company 

and  pay  for  his  qualification  shares  (if  any). 

(2)  On  the  application  for  registration  of  the  Memorandum 
and  Articles  of  Association  of  a  company  the  applicant  shall 
deliver  to  the  Registrar  a  list  of  the  persons  who  have  consented 
to  be  directors  of  the  company,  and  if  such  list  contains  the 
name  of  any  person  who  has  not  so  consented  the  applicant 
shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

(3)  This  section  shall  not  apply  to  a  company  registered 
before  the  8th  day  of  November,    1901,  or  to  a  company  for 
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Part  YII.  whose  shares  the  public  have  not  been  invited  to  subscribe,  or 
to  a  prospectus  issued  by  or  on  behalf  of  a  company  after  the 
expiration  of  three  years  from  the  date  when  the  company  is 
entitled  to  commence  business. 

This  section  as  re-enacted  is  substantially  identical  with  Sec.  2  of  the  E. 
Act  of  1900.  The  words,  '*  In  the  ca»e  of  a  company  having  a  capital  dividtd  into 
nhares,^^  at  the  commencement  of  the  section,  and  the  words,  '*  icith  the  company ^''^ 
in  Sub-sec.  1  (h)  are  not  in  the  E.  Act.  In  Sub-sec.  3  the  words  ^^for  whose  aharen 
the  pnhlU  have  not  been  invited  to  subscribe  "  have  been  substituted  for  the  words 
'*  which  does  not  issue  any  invitation  to  the  public  to  subscribe  for  its  shares  *'  in 
the  Act  of  1901,  and  in  the  E.  Act  of  1900.     See  pp.  9,  16,  17,  and  93  supra. 

As  Sees.  4  and  5  of  the  Act  of  1901  are  not  re-enacted,  this  section  has  been 
recast  to  accord  with  the  provisions  of  the  E.  Act. 

Qualification  71.    (1)  Without  prejudice  to  the  restrictions  imposed  by 

toberetamed.  ^^le  last  preceding  section,  it  shall  be  the  duty  of  every  director 

N^'Js^^^^^'  who  is  not  already  qualified  to  obtain  his  qualification  within 

Sec.  3  E.  Act    two  months  after  his  appointment,  or  within  such  shorter  time 

BucW^  as  may  be  fixed  by  the  regulations  of  the  company. 

768.  (2)  The  office  of  director  of  a  company  shall  be  vacated  if 

the  director  does  not  within  the  time  hereinbefore  prescribed 

obtain   his  qualification  (if  any),  or  if  after  the  expiration  of 

such  time  he  ceases  at  any  time  to  hold  such  qualification ;  and 

a  person  vacating  office  under  this  section  shall  be  incapable  of 

being  reappointed  director  of  the  company  until  he  has  obtained 

his  qualification. 

(3)  If,  after  the  expiration  of  the  time  hereinbefore  pre- 
scribed, any  unqualified  person  acts  as  director  of  a  company, 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every 
day  during  which  he  so  acts. 

Payment  of  Calls  by  Directors. 
Directors  to  72.   (1)  Whenever  a  call  on  any  shares  is  made  payable  it 

sharesh^lTb    ^^*^^  ^®  obligatory  On  the  directors  of  the  company  to  pay  the 
them.  amount  of  such  call  on  all  shares  held  by  them  respectively  on 

Sec.  17  of         or  before  the  day  on  which  such  calls  are  made  payable   by 

1901.  No.  58.    shareholders. 

(2)  Every  director  who  fails  to  comply  with  this  section  is 

liable  to  a  fine  not  exceeding  fifty  pounds  and  not  less  than  five 

pounds,  in  addition  to  his  liability  for  payment  of  the  amount 

of  the  call. 

Sec.  5  of  (3)  Every  director  who  within  two  months  from  the  due 

1902,  No.  61.    ^^^^  thereof  fails  to  pay  any  call  on  shares  held  by  him  shall, 

ipso  facto,  cease  to  be  a  director. 
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73.  (1)  It  shall  not  be  lawful  for  any  director  to  receive 

or  for  any  company  to  pay  any  fees  or  other  remuneration  to  tors^fees  to^be 
any  director  who  is  indebted  to  the  company  in  respect  of  calls  withheld. 
on  his  shares,  or  who  has  been  absent  from  the  meetings  of   Sec.  8o£l90U 
the  directors  for  a  period  of   three  months  or  upwards,  unless 
he  was  so  absent  with  the  leave  of  the  directors. 

(2)  Every  director  who  receives  any  payment  contrary  to 
this  section,  or  who  is  party  to  any  such  payment,  is  liable 
for  each  offence  to  a  fine  not  exceeding  fifty  pounds,  and  any 
money  so  paid  may  in  the  event  of  the  company  being  wound 
up  within  three  years  after  such  payment  was  made  be  recovered 
by  the  liquidator. 

Prospectus. 

74.  (1)  Every  prospectus  issued  by  or  on  behalf  of  a  com-  Filing  of 
pany  or  with  reference  to  any  intended  company  shall  be  dated,  P^^P^^^'"^. 
and  that  date  shall,  unless  the  contrary  be  proved,  be  taken  as  ^goi^No%s 
the  date  of  the  publication  of  the  prospectus.  Sec.  9  E.  Act 

(2)  A  copy  of    every  such  prospectus   shall   be  signed   by  Buckley,  p. 
every  person  who  is  named  therein  as  a  director  or  proix)sed  777. 
director  of  the  company,  or  by  his  agent  authorised  in  writing, 
and  shall  be  filed  with  the  Registrar  on  or  before  the  date  of 
its  puyication. 

(3)  The  Registrar  shall  not  register  any  prospectus  unless  it 
is  so  dated  and  signed. 

(4)  No  prospectus  shall  be  issued  until  so  filed  for  registra- 
tion, and  every  prospectus  shall  state  that  it  has  been  so  filed. 

76.   (1)  Every  prospectus  issued  by  or  on  behalf  of  a  com-  Particuliire  of 
pany,  or  by  or  on  behalf  of  any  person   who  is  or  has  l)een  P^'^'^P^^^"*'- 
engaged  or  interested   in   the   formation   of   a   company,   shall   1901  ^no%8 
state —  Sec.  10  E.  Act 

(a)  The  contents  of  the  Memorandum  of  Association,  with  Buckley,  p. 
the  names,  addresses,  and   descriptions  of   the   signa-  777^ 
tories,  and   the   number   of   shares   subscribed   for   by 
them  respectively  ;  and 
The  Companies  Ac.  Act,  1900,  not  having  been  re-enacted,  the  reference  to 
promoters'  shares  in  the  Act  of  1901  is  omitted.    Instead  of  making  provision  for 
particulars  of  founders'  and  management  shares  (as  in  the  K.  Act),  which  are  not 
authoritatively  defined,  provision  is  made  by  Sub-sec.  (e)  infra  that  particulars  of 
all  shares  issued  on  special  conditions  shall  be  stated.    Founders'  or  management 
shares  may,  of  course,  be  issued  ;  see  par.  8,  p.  100  nipni. 


Palmer,  p.  134 
p.  90,  ft  neq. 


Palmer,  p.  13*1 
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Prospeotus. 

{h)  The  number  of  shares  (if  any)  fixed  by  the  Articles  of 
Association  (if  any)  as  the  qualification  of  a  director, 
and  any  provision  in  the  Articles  of  Association  as  to 
the  remuneration  of  the  directors ;  and 

(c)  The  names,  addresses,  and  descriptions  of  the  directors 

or  proposed  directors  ;  and 
See  note,  p.  99  nnpra. 

{d)  The  minimum  subscription  on  which  the  directors  may 
proceed  to  allotment,  and  the  amount  payable  on  appli- 
cation and  allotment  on  each  share,  and,  in  the  case  of 
a  second  or  subsequent  offer  of  shares,  the  amount 
offered  for  subscription  on  each  previous  allotment  and 
the  amount  actually  allotted,  and  the  amount  (if  any) 
paid  on  such  shares ;  and 

See  par.  10,  p.  101  xiipra. 

(e)  The  number  and  amount  of  shares  and  deben- 
tures issued,  or  agreed  to  be  issued,  as  fully  or 
})artly  paid-up  otherwise  than  in  cash,  and  in  the 
latter  case  the  extent  to  which  they  are  so  paid-up, 
and  the  number  and  amount  of  shares  issued  or 
agreed  to  \k)  issued  with  preferential,  deferred,  quali- 
fied, special,  or  limited  rights,  privileges,  or  condi- 
tions attaching  thereto,  and  the  nature  and  extent 
of  the  inten^st  of  the  holders  of  such  shares  in  the 
property  Jind  profits  of  the  company,  and  in  every 
case  the  consideration  for  which  such  shares  or  de- 
l)entures  were  issued  or  are  proposed  or  intended  to 
Ix'  issued  ;  and 
See  piir.  H,  p.  100,  and  par.  11,  p.  101  mpra. 

{/)  The  names  and  addresses  of  the  vendors  of  any  property 
])ur(*hased  or  accjuired  by  the  company,  or  proposed  so 
to  be  purchased  or  acquired,  which  is  to  be  paid  for 
wholly  or  partly  out  of  the  proceeds  of  the  issue  offered 
for  subscri})tion  by  the  prospectus,  or  the  purchase  or 
acquisition  of  which  has  not  been  completed  at  the 
date  of  pii)>lication  of  the  prospectus,  and  the  amount 
payable  in  cash,  shares,  or  debentures  to  the  vendor, 
and,  where  there  is  more  than  one  vendor  or  the 
company  is  a  sub-purchaser,  the  amount  so  payable 
to  each  vendor  ;  and 

See  par.  13,  p.  102  xupra. 
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ig)  The  amount  (if  any)  paid  or  payable  as  purchase  money  in  Part  YII. 
cash,  shares,  or  debentures  for  any  such  property  as  afore- 

said,  specifying  the  amount  payable  for  goodwill ;  and  Particulars  of 

See  par.  13,  p.  102  supra.  ^  proBpectus. 

(h)  The  amount  (if  any)  paid  or  payable  as  commission  for 

subscribing  or  agreeing   to   subscribe,  or   procuring   or 

agreeing  to  procure  subscriptions,  for  any  shares  in  the 

company,  or  the  rate  of  any  such  commission ;  and 

See  par.  16,  p.  103  mjmt. 

(i)  The    amount    or    estimated    amount    of     preliminary 

expenses ;  and 
(j)  The  amount  paid  or  intended   to  be  paid  to  any  pro- 
moter, and  the  consideration  for  any  such  payment ;  and 
See  par.  14,  p.  103  »upra. 

(k)  The  dates  of  and  parties  to  every  material  contract,  and 
a  reasonable  time  and  place  at  which  any  such  contract 
or  a  copy  thereof  may  be  inspected :  Provided  that  this 
requirement  shall  not  apply  to  a  contract  entered  into 
in  the  ordinary  course  of  the  business  carried  on  or 
intended  to  be  carried  on  by  the  company,  or  to  any 
contract  entered  into  more  than  tliree  years  before  the 
date  of  publication  of  the  prospectus ;  and 
See  par.  19,  p.  104  nitpra. 
(!)  The  names  and  addresses  of  the  auditors  (if  any)  of  the 

company ;  and 
(m)  Full  particulars  of  the  nature  and  extent  of  the  interest 
(if  any)  of  every  director  in  the  promotion  of  the  com- 
pany or  in  any  proj)erty  proposed  to  be  acquired  by  the 
company,  with  a  statement  of  all  sums  paid  or  agreed 
to  be  paid  to  him  in  cash  or  shares  l)y  any  person, 
either  to  qualify  him  as  a  director  or  otherwise  for 
services  rendered  by  him  in  connection  with  the  forma- 
tion of  the  company. 
See  par.  17,  p.  103  supra, 

(2)  For  the  purposes  of  this  section  every  person  shall  be 
deemed  to  be  a  vendor  who  has  entered  into  any  contract, 
absolute  or  conditional,  for  the  sale  or  purchase,  or  for  any 
option  of  purchase,  of  any  property  to  be  acquired  by  the  com- 
pany in  any  case  where — 

(n)  The  purchase  money  is  not  fully  paid  at  the  date  of 
publication  of  the  prospectus ;  or 
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Part  YII.  (o)  The  purchase  money  is  to  be  paid  or  satisfied  wholly  or 

in  part   out   of   the   proceeds   of   the   issue  offered  for 

ParticularB  of  subscription  by  the  prospectus ;  or 

{p)  The  contract  depends  for  its  validity  or  fulfilment  on 
the  result  of  such  issue. 

(3)  Where  any  of  the  property  to  be  acquired  by  the  com- 
pany is  to  be  taken  on  lease,  this  section  shall  apply  as  if  the 
the  expression  *'the  vendor"  included  the  lessor,  and  "purchase 
money"  included  the  consideration  for  the  lease,  and  "sub- 
purchaser" included  a  sub-lessee. 

(4)  This  section  shall  not  apply  *  to  a  circular  or  notice 
inviting  existing  members  or  debenture-holders  of  a  company 
to  subscribe  for  further  shares  or  debentures ;  but,  subject  as 
aforesaid,  shall  apply  to  any  prospectus,  whether  issued  on  or 
with  reference  to  the  formation  of  a  company  or  subsequently 
thereto : 

Provided  that,  in  the  case  of  a  prospectus  published  more 
than  three  years  after  the  date  at  which  the  company  is  entitled 
to  commence  business, — 

(q)  The  requirements  as  to  the  Memorandum  of  Association, 
and  the  qualifications,  remuneration,  and  interest  of 
directors,  the  names,  addresses,  and  descriptions  of 
directors  or  proposed  directors,  and  the  amount  or 
estimated  amount  of  preliminary  expenses  shall  not 
apply  ;   and 

(r)  The  obligation  to  disclose  all  material  contracts  shall 
be  limited  to  a  period  of  two  years  immediately  pre- 
ceding the  publication  of  the  prospectus. 

(5)  Any  condition  requiring  or  binding  an  applicant  for 
shares  or  debentures  to  waive  compliance  with  any  require- 
ment of  this  section,  or  purporting  to  affect  him  with  notice 
of  any  contract,  document,  or  matter  not  specifically  referred 
to  in  the  prospectus,  shall  be  void. 

(6)  Where  any  such  prospectus  as  is  mentioned  in  this 
section  is  published  as  a  newspaper  advertisement,  it  shall  not 
be  necessary  to  specify  the  contents  of  the  Memorandum  of 
Association  or  the  signatories  thereto,  or  the  number  of  shares 
subscribed  for  by  them. 

(7)  In  the  event  of  non-compliance  with  any  of  the  require- 
ments of  this  section  a  director  or  other  person  responsible  for 
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the  prospectus  shall  not  incur  any  liability  by  reason  of  such  Part  YII. 
non-compliance  if  he  proves  that, — 

(s)  As  regards  any  matter  not  disclosed,  he  was  not  cogni- 
sant thereof  ;  or 

(t)  The  non-compliance  arose  from  an   honest  mistake   of 
fact  on  his  part  : 

Provided  that  in  the  event  of  non-compliance  with  the 
requirements  of  paragraph  (m)  of  Sub-section  1  of  this  section 
a  director  or  other  person  shall  not  incur  any  liability  in  respect 
of  such  non-compliance  unless  it  is  proved  that  he  had  knowledge 
of  the  matters  not  disclosed. 

(8)  This  section  shall  not  limit  or  diminish  any  liability 
incurred  by  any  person  under  this  Act  or  under  the  general 
law  apart  from  this  section. 

See  chapter  on  Prospectus,  d-c,  p.  90  mupra, 

76.   (1)  Every  person  who  is  a  director  of  a  company  at  the  Liability  for 
time  of  the  issue  of  a  prosj)ectus  by  or  in  relation  to  such  com-  s**'^™®"^^  in 
pany,  and  every  person  who,  having  authorised  such  naming  of  y^  3  ^j 
him,  is  named  in  the  prospectus  as  a  director  of  the  company,  or   1891,  No.  6. 
as  having  agreed  to  become  a  director  of  the  company  either  im-  ^{^'  ^^^ 
mediately  or  after  an  interval  of  time,  and  every  promoter  of  the  Palmer,  pp. 
company,  and  every  person  who  has  authorised  the  issue  of  the  Bu^J^ley  pp. 
prospectus,  is  liable  to  pay  compensation  to  all  persons  who  sub-  748-754. 
scribe  for  any  shares  or  debentures  on  the  faith  of  such  pros-  p.  98. 
pectus  for  any  loss  or  damage  they  may  sustain  by  reason  of  any 
untrue  statement  in  the  prospectus,  or  in  any  report  or  memo- 
randum appearing  on  the  face  thereof,  or   by   reference  incor- 
porated therein  or  issued  therewith,  unless  it  is  proved, — 

(a)  With  respect  to  every  such  untrue  statement  not  pur- 
porting to  be  made  on  the  authority  of  an  expert,  or  of 
a  public  official  document  or  statement,  that  he  had 
reasonable  ground  to  believe,  and  up  to  the  time  of  the 
allotment  of  the  shares  or  debentures,  as  the  case  may 
be,  did  in  fact  believe,  that  the  statement  was  true ; 
and 
(6)  With  respect  to  every  such  untrue  statement  pur- 
porting to  be  a  statement  by  an  expert,  or  contained 
in  what  purports  to  be  a  copy  of  or  extract  from  any 
report  or  valuation  by  an  expert,  or  a  copy  of  or  extract 
from  any  assay  certificate  or  other  document  setting 
forth  the  capacity,  productiveness,  or  other  quality  of 
as 
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VIL  anjthing  matisrrial  to  tF«^  r»f.j#'rtjft  or  purpuisc^  for  which 

t^*e  eompuHT  i*  lonii««l  ^^r  inUm^l^i  lo  be  fonDr«L  or  anj 
I^«*>*'>tf  fe^  '^rf  l\0^i.  that  it  faiirlr  r»rpr»rsent4e«i  •uch  ^taieoMrrit.  or 

wa*  a  Cf^re^-t  «.*opT  irf  f^r  extract  from  such  rep«*rt  or 
vaiaatioii  •►r  *uch  a.--ay  ^lertifirate  or  otlier  <l««-oiiient. 
and  that  «iich  dirf^rtor.  person  named.  pn»iuoter.  or 
fKltfit  person  anthoriMn^  the  issue  of  the  pro^pt^'tns 
an  aforesaid  harl  rea.«^inable  groond  to  believe  that  the 
person  making  the  statement,  rep«>rt.  valuation,  a^^fav 
r:ertificate.  or  other  docani*'nt  was  t-ompetent  to  make 
it;  and 
(r  With  respect  to  every  ^uch  untrue  :^tatement  purporting 
Up  he  Si  statement  made  by  an  official  person,  or  con- 
tained in  what  purpcirt-^  to  be  a  copy  of  «»r  extract 
from  a  public  official  <locument,  that  it  was  a  ci>rrect 
and  fair  representation  of  such  statement,  or  copy 
of  or  extract  from  ;<uch  document :  or  unles.<  it  is 
proved 

(d)  That,  having  consented  to  ljec*ouie  a  director  of  the  com- 
pany, he  withdrew  his  consent  before  the  issue  of  the 
prospectus,  and  that  the  pros|>ectus  was  issued  without 
hi«  authority  or  consent ;  or 

(e)  That  the  prospectus  was  it^sued  without  his  knowledge  or 
a^nsent,  and  that  on  becoming  aware  of  its  issue  he 
forthwith  gave  reasonable  public  notice  that  it  was  so 
issued  without  his  knowledge  or  consent ;  or 

(/)  That  after  the  issue  of  such  prospectus,  and  before  allot- 
ment thereunder,  he,  on  becoming  aware  of  any  untrue 
statement  therein,  withdrew  his  consent  thereto,  and 
caused  reasonable  public  notice  of  such  withdrawal, 
and  of  the  reason  therefor,  to  be  given. 

(2)  Every  action  or  other  legal  proceeding  under  this  section 
shall  l)e  commenced  within  three  years  after  the  cause  of  action 
arose. 

(3)  In  this  section — 

"  Expert "  includes  any  person  whose  profession  or  occu- 
pation, or  assumed  profession  or  occupation,  gives 
authority  to  a  statement  made  by  him : 

"  Promoter "  means  a  promoter  who  was  a  party  to  the 
preparation  of  the  prospectus,  or  of  the  portion  thereof 
containing  such  untrue  statement,  but  shall  not  include 
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any  person  by  reason  only  of  his  acting  in  a  profes-  Part  YIL 
sional  capacity  for  persons  engaged  in  procuring  the 
formation  of  the  company. 

This  and  the  suoceeding  clauses  are  snbstantially  identical  with  The  Pro- 
moters* and  Directors*  Liability  Act,  1S91.  That  Act  was  based  on  The  (E.) 
Directors*  Liability  Act,  1900,  which  was  passed  in  consequence  of  the  decision  of 
Derry  v.  Peek,  14  A.C.  837,  to  remove  the  defect  in  the  law  brought  to  light  by 
that  decision,  and,  by  shifting  the  burden  of  proof,  to  impose  upon  those  who  issue 
prospectuses  the  duty  to  take  reasonable  care  not  to  miUce  untrue  statements.  A 
misleading  statement  in  a  prospectus  is  an  **  untrue  statement**  within  the  mean- 
ing of  Sub-sec.  (1):  Drincqhier  v.  Wood,  1899,  1  Ch.  393;  Greenwood  v.  The 
Leather  Shod  Wheel  Co.,  1900,  1  Ch.  421. 

It  seems  that  the  omission  of  a  material  contract  from  a  prospectus  is  an 
**  untrue  statement*' :  Broome  v.  Speak,  1903,  1  Ch.  686. 

An  ambiguous  statement  will  be  taken  to  mean  what  the  person  misled 
understood  it  to  mean  if  it  can  reasonably  bear  his  interpretation  :  Smith  ▼. 
Chadwick,  20  CD.  27.  Defendants  relying  on  reasonable  grounds  for  belief  must 
give  particulars  in  general  terms  of  the  grounds  of  their  belief :  Alman  v.  Oppert, 
1901,  2  K.B.  576. 

The  cause  of  action  accrues  when  the  shares  are  subscribed  for:  Thomson 
v.  Lord  ClaninorrU,  1900,  1  Ch.  718 ;  and  the  time  at  which  the  damages  ought 
to  be  assessed  is  the  date  of  the  allotment  to  the  plaintiff :  McConnel  v.  Wfight, 
1903,  1  Ch.  546.  In  assessing  damages,  prima  facie,  the  price  paid  for  the  shares 
is  taken  to  be  the  exact  equivalent  of  the  value  of  the  shares  having  the  advantages 
represented  by  the  prospectus  :  Ih. 

In  an  action  under  this  section  the  fact  that  the  relief  claimed  against  the 
several  defendants  may  differ  in  detail,  is  no  ground  for  the  objection  that  the 
action  is  bad  as  joining  separate  causes  of  action  against  separate  defendants. 
Neither  is  it  improper  to  join  the  legal  personal  representatives  of  a  deceased 
director,  but  as  to  their  liability  qu<tre :  Frankenburg  v.  Great  HtnrHeleHM  dr.,  1900, 
1  Q.B.  604. 

See  also  Cackett  v.  Ketnciek,  1902,  2  Ch.  456 ;  Baty  v.  Kesxcick,  60  W.R.  14. 

77.   Where  any  such  prospectus  as  aforesaid  contains  the  Indemnity 
name  of  any  person  as  a  promoter  or  director  of  the  company,  o/^t^^n*® 
or  as  having  agreed  to  become  a  promoter  or  director  thereof,  improperly  in - 
and  such  person  has  not  consented   to  become  a  promoter  or  ^J^^^ 
director,  or  has  withdrawn  his  consent  before  the  issue  of  such  gee.  4  of 
prospectus,  and  has   not  authorised  or  consented  to  the  issue  1891,  No.  6. 
thereof,  the  promoters  or  directors  of  the  company  (except  any  ^f  1890 
without  whose  knowledge  or  consent  the  prospectus  was  issued), 
and  any  other  person  who  authorised  the  issue  of  such  prospectus, 
shall  be  liable  to  indemnify  the  person  named  as  a  promoter  or 
director  of  the  company,  or  as  having  agreed  to  become  a  pro- 
moter or  director  thereof  as  aforesaid,  against  all  damages,  costs, 
charges,  and   expenses  to  which   he   becomes  liable  by  reason 
of  his  name  being  inserted  in  the  prospectus,  or  in   defending 
himself  against  any  a(^tion  or  legal  proceedings  brought  against 
him  in  respect  thereof. 
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78.  (1)  Every  person  who  by  reason  of  his  being  a  pro- 
moter or  director,  or  of  his  being  named  as  a  promoter  or 
director,  or  as  having  agreed  to  become  a  promoter  or  director, 
or  of  his  having  authorised  the  issue  of  the  prospectus,  becomes 
liable  to  make  any  payment  under  the  provisions  of  this  Act 
shall  be  entitled  to  recover  contribution,  as  in  cases  of  contract, 
from  any  other  person  who,  if  sued  separately,  would  have  been 
liable  to  make  the  same  payment. 

(2)  Every  action  or  other  legal  proceeding  under  this  section 
shall  be  commenced  within  three  years  after  the  liability  to  con- 
tribute arose. 

79.  (1)  Every  person  who  knowingly  and  wilfully  inserts 
or  causes  to  be  inserted  in  any  prospectus  or  notice  inviting 
the  public  to  subscribe  for  shares  or  debentures  of  a  company 
the  name  of  any  other  person,  whether  as  director,  broker,  or 
solicitor,  without  the  express  authority  in  writing  of  the  person 
whose  name  is  so  inserted  is  liable  to  a  fine  not  exceeding  one 
hundred  pounds,  or  to  three  years'  imprisonment  with  hard 
labour. 

(2)  This  section  shall  not  prejudice  or  affect  any  other 
liability  imposed  by  or  under  this  Act. 

80.  Every  person  is  liable  to  three  years'  imprisonment 
with  hard  labour  who,  being  an  "expert"  within  the  meaning  of 
Section  76  hereof,  knowingly  and  wilfully  makes,  signs,  or  gives, 
or  causes  to  be  made,  signed,  or  given,  any  false  assay  certifi- 
cate, report,  valuation,  or  other  document  relating  to  or  setting 
forth  the  capacity,  productiveness,  or  other  quality  of  anything 
material  to  the  objects  or  purposes  for  which  any  company  is 
formed  or  is  intended  to  be  formed,  or  who,  knowing  the  same 
to  be  false,  issues,  utters,  offers,  or  disposes  of  any  such  docu- 
ment as  aforesaid. 

81.  Every  prosecution  or  other  criminal  proceeding  for  any 
offence  under  the  two  last  preceding  sections  shall  be  commenced 
or  taken  within  three  years  after  the  alleged  offence  was  com- 
mitted. 

Unlimited  Liability  of  Directors, 

82.  Where  a  company  is  formed  as  a  limited  company,,  the 
liability  of  the  directors  or  managers  of  such  company,  or  of  the 
managing  director,  may,  if  so  provided  by  the  Memorandum  of 
Association,  be  unlimited. 

Sec,  1»  of  1882,  No.  35 ;  Sec.  4  E.  Act  of  1867. 
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88.   (1)  In  any  such  company  the  directors  of  the  company  Part  YII. 
(if  any),  and  the  member  who  proposes  any  person  for  election  >^^ce tobe 
or  appointment  to  such  office,  shall  add  to  such  proposal  a  state-  given  to 
ment  that  the  liability  of  the  person  holding  such  office  will  election  that** 
l)e  unlimited,  and  the  promoters,  directors,  and  manager  (if  any)  his  liability 
of    such  company,  or  one  of   them,  shall,  before  such  person  unlimited, 
accepts  such  office  or  acts  therein,  give  him  notice  in  writing  Sec.  14  of 
that  his  liability  will  be  unlimited.  ^^7^.' Act 

(2)  Every  director,  manager,  or  proposer  who  makes  default  ot  1867. 
in    adding   such    statement,   and   every   promoter,   director,   or  Penalty  for 
manager  who  makes  default  in   giving  such   notice,  is  liable  ^^j^*^^*^® 
to  a  fine  not  exceeding  one  hundred  pounds,  and  is  also  liable 
for   any   damage    which   the    person    so   elected    or    appointed 
sustains  from  such   default ;    but  the   liability  of   the   person 
elected  or  appointed  shall  not  be  affected  by  such  default. 

84.  A  limited  company  may,  by  a  special  resolution,  if  Existing 

authorised  so  to  do  by  its  regulations  as  oricinally  framed,  or  as  limited  oom- 
•^  '^  o  .^  7  panies  may, 

altered  by  special  resolution,  from  time  to  time  modify  the  con-  by  special 

ditions  contained  in  its  Memorandum  of  Association  so  far  as  to  '^*??"V-^?'.,.^ 

_  ,..,,,.,.,.         ,   .       1.  •     ,  .  make  liability 

render  unlimited  the  liability  of  its  directors  or  of  the  managing  of  directors 

<lirector.  unUmited. 
Sec.  15  of  1882,  No.  35 ;  Sec.  8  £.  Act  of  1867. 

85.  Such  special  resolution  shall  be  of  the  same  validity  as  Copy  of 

if  it  had  been  originally  contained  in  the  Memorandum  of  Asso-  fe«>lution  to 
°  "^  .  be  embodied 

ciation,  and  a  copy  thereof  shall  be  embodied  in  or  annexed  to  in  Memo- 

every  copy  of  the  Memorandum  of  Association  issued  after  the  ""^^l"™- 

passing  of  the  resolution;  and  any  default  in  this  respect  shall  ^2^no%7 

be  deemed  to  be  a  default  in  complying  with  the  provisions  of  Sec.  8  E.  Act 

nf   1AA7 

Section  94  hereof,  and  shall  be  punishable  accordingly.  '* 

86.  (1)   On   the  winding-up  of    a   limited    company   any  Liability  of 
director  or  manager,  whether  past  or  present,  whose   liability  director,  past 
is  in  pursuance   of    this   Act  unlimited    shall,   subject  to  the  to  contribute 
provisions  hereinafter  contained,  in  addition  to  his  liability  (if  in  winding-up  . 
any)  to  contribute  as  an  ordinary  member,  be  liable  to  con-  is  unlimited, 
tribute  as  if  he  were  at  the  date  of  the  commencement  of  such  See.  72  of 
winding-up  a  member  of  an  unlimited  company.  Sec^'s^  Act 

(2)  No  contribution  required  from  any  such  past  director  or  of  1867. 
manager  who  has  ceased  to  hold  office  for  one  year  or  upwards 
prior  to  the  commencement  of  the  winding-up  shall  exceed  the 
amount  (if  any)  he  is  liable  to  contribute  as  an  ordinary  mem- 
ber of  the  company. 
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(3)  No  contribution  required  from  any  such  past  director  or 
manager  in  respect  of  any  debt  or  liability  of  the  company  con- 
tracted after  the  time  when  he  ceased  to  hold  such  office  shall 
exceed  the  amount  (if  any)  he  is  liable  to  contribute  as  an 
ordinary  member  of  the  company. 

(4)  Subject  to  the  regulations  of  the  company,  no  contri- 
bution required  from  any  such  director  or  manager  shall  exceed 
the  amount  (if  any)  he  is  liable  to  contribute  as  an  ordinary 
member,  unless  the  Court  deems  it  necessary  to  require  such 
contribution  in  order  to  satisfy  the  debts  and  liabilities  of  the 
company,  and  the  costs,  charges,  and  expenses  of  the  winding-up. 

(6)  The  Court  may,  if  it  thinks  fit,  make  to  any  such 
director  or  manager  the  same  allowance  by  way  of  set-off  as 
under  Section  199  hereof  it  may  make  to  a  contributory  w^here 
the  company  is  not  limited. 

Meetings  of  Shareholders. 

87.  (1)  Every  company  limited  by  shares  shall,  within  a 
period  of  not  less  than  one  month  nor  more  than  three  months 
from  the  date  at  which  the  company  is  entitled  to  commence 
business,  hold  a  general  meeting  of  the  members  of  the  com- 
pany, which  shall  be  called  "  the  statutory  meeting.'' 

(2)  The  directors  shall,  at  least  seven  days  before  the  day 
on  which  the  meeting  is  held,  forw^ard  to  every  member  of  the 
company  a  report  certified  by  not  less  than  tw^o  directors  of  the 
company,  or,  where  there  are  less  than  two  directors,  by  the  sole 
director  and  manager,  stating — 

(a)  The  total  number  of  shares  allotted,  distinguishing 
shares  allotted  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and,  in  the  case  of  shares  partly  paid 
up,  the  extent  to  which  they  are  so  paid  up,  and  in 
either  case  the  consideration  for  which  they  have  been 
allotted  ; 
(6)  The  total  amount  of  cash  received  by  the  company  in 

respect  of  such  shares,  distinguished  as  aforesaid  ; 
{c)  An  abstract  of  the  receipts  and  payments  of  the  com- 
pany on  capital  account  to  the  date  of  the  report,  and 
an  account  or  estimate  of  the  preliminary  expenses  of 
the  company  ; 
{d)  The  names,  addresses,  and  occupations  of  the  directors, 
auditors  (if  any),  manager  (if  any),  and  secretary  of 
the  company  ;  and 
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(e)  The  particulars  of  any  contract  to  be  submitted  to  the  Part  YII. 
meeting  for  modification,  together  with  particulars  of 
the  modification  proposed.  Statutory 

(3)  The  report  shall,  so  far  as  it  relates  to  the  shares  allotted  Sompwiy? 
by  the  company,  and  to  the  cash  received  in  respect  of   such 
shares,  and  to  the  receipts  and  payments  of  the  company  on 
capital  account,  be  certified  as  correct  by  the  auditors  (if  any)  of 

the  company. 

(4)  The  directors  shall  cause  a  copy  of  the  report,  certified 
as  aforesaid,  to  be  filed  with  the  Registrar  forthwith  after  the 
sending  thereof  to  the  members  of  the  company. 

(5)  The  directors  shall  cause  a  list  showing  the  names, 
addresses,  and  occupations  of  the  members  of  the  company,  and 
the  number  of  shares  held  by  them  respectively,  to  be  produced 
at  the  commencement  of  the  meeting,  and  to  remain  open  and 
accessible  to  any  member  of  the  company  during  the  con- 
tinuance of  the  meeting. 

(6)  The  members  of  a  company  present  at  the  meeting  may,  Hew. 
if    the  articles  or  regulations  so  provide,  elect  or  confirm  the 
election  or  appointment  of  directors. 

(7)  The  members  of  the  company  present  at  the  meeting 
shall  be  at  liberty  to  discuss  any  matter  relating  to  the  forma- 
tion of  the  company  or  arising  out  of  the  report,  whether 
previous  notice  thereof  has  been  given  or  not  ;  but  no  resolution 
may  be  passed  of  which  notice  has  not  been  given  in  accordance 
with  the  Articles  of  Association. 

(8)  The  meeting  may  adjourn  from  time  to  time,  and  at  any 
such  adjournment  any  resolution  may  be  passed  of  which  notice 
has  been  given  in  accordance  with  the  Articles  of  Association, 
either  before  or  after  the  former  meeting,  and  the  adjourned 
meeting  shall  have  the  same  powers  as  an  original  meeting. 

(9)  If  default  is  made  in  filing  such  report  as  aforesaid,  or  in 
holding  the  statutory  meeting,  then,  at  the  expiration  of  fourteen 
days  after  the  last  day  on  which  the  meeting  ought  to  have  been 
held,  any  member  may  petition  the  Court  for  the  winding-up  of 
the  company ;  and  upon  the  hearing  of  the  petition  the  Court 
may  either  direct  that  the  company  be  wound  up,  or  give  direc- 
tions for  the  report  to  be  filed  or  for  a  meeting  to  be  held,  or 
make  such  other  order  as  is  just,  and  may  order  that  the  costs  of 
the  petition  be  paid  by  any  persons  who,  in  the  opinion  of  the 
Court,  are  responsible  for  the  default. 
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88.  A  general  meeting  of  every  campany  shall  be  held  once 
at  least  in  every  year. 

Sec.  83  of  1882,  No.  35 ;   Sec.  49  E.  Act  of  1862. 

89.  (1)  Notwithstanding  anything  in  the  regulations  of  a 
company,  the  directors  shall,  on  the  requisition  of  the  holders 
of  shares  representing  not  less  than  oncTtenth  of  the  issued 
capital  of  the  company  upon  which  all  calls  or  other  sums  then 
due  have  been  paid,  forthwith  proceed  to  convene  an  extra- 
ordinary general  meeting  of  the  company. 

(2)  The  requisition  shall  state  the  objects  of  the  meeting, 
and  be  signed  by  the  requisition ists  and  deposited  at  the  office 
of  the  company,  and  may  consist  of  several  documents  in  like 
form,  each  signed  by  one  or  more  requisitionists. 

(3)  If  the  directors  of  the  company  do  not  proceed  to  cause 
a  meeting  to  be  held  within  twenty-one  days  from  the  date  of 
the  requisition  being  so  deposited,  the  requisitionists,  or  a 
majority  in  value  of  them,  may  themselves  convene  the 
meeting,  provided  that  the  meeting  so  convened  shall  be  held 
within  three  months  from  the  date  of  such  deposit. 

(4)  If  at  any  such  meeting  a  resolution  requiring  confirma- 
tion at  another  meeting  is  passed,  the  directors  shall  forthwith 
convene  a  further  extraordinary  general  meeting  for  the  purpose 
of  considering  the  resolution,  and,  if  thought  fit,  of  confirming 
it  as  a  special  resolution  ;  and  if  the  directors  do  not  convene 
such  further  meeting  within  seven  days  from  the  date  of  the 
passing  of  the  first  resolution  the  requisitionists,  or  a  majority 
in  value  of  them,  may  themselves  convene  the  meeting. 

(6)  Any  meeting  convened  under  this  section  by  requisi- 
tionists shall  be  convened  in  the  same  manner  as  nearly  as 
possible  as  meetings  convened  by  directors  according  to  the 
regulations  of  the  company. 

90.  Unless  the  regulations  of  a  company  otherwise  pro- 
vide,— 

(a)  Every  member  shall  have  one  vote ; 

(6)  A  general  meeting  shall  be  held  to  be  duly  summoned  if 
seven  days'  notice  in  writing  has  been  served  on  every 
member  in  the  manner  in  which  notices  are  required  to 
be  served  by  Table  A  in  the  First  Schedule  hereto ; 

(c)  Five  members  shaH-be  competent  to  summon  the  meeting  ; 

(d)  The  members  present  may  elect  any  person  to  be  chair- 

man of  such  meeting. 
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91.  (1)  A  resolution  passed  by  a  company  shall  be  deemed 

to  be  a  "  special  resolution"  if —  re^tlon" 

(a)  Passed  by  a  majority  of  not  less  than  three-fourths  of  defined, 
such  members  of  the  company  entitled  under  the  reeu-  Sec.  86  of 
lations  of  the  company  to  vote  as  are  present  in  person  t^  g^  ^  ^^^ 
or  by  proxy  (in  cases  where  by  the  regulations  of  the  of  1862. 
company  proxies  are  allowed)  at  any  general  meeting  of  p.  192. 
which  notice  stating  the  intention  to  propose  such  reso- 
lution has  been  duly  given ;  and 
(6)  Confirmed  by  a  majority  of  such  members  for  the  time 
being  entitled  according  to  the  regulations  of  the  com- 
pany to  vote  as  are  present  in  person  or  by  proxy  at  a 
subsequent  general  meeting  of  which  notice  has  been 
duly  given,  held  at  an  interval  of  not  less  than  four- 
teen days  nor  more  than  one  month  from  the  date  of 
the  meeting  at  which  such  resolution  was  first  passed. 

(2)  At  any  meeting  mentioned  in  this  section,  unless  a  poll 
is  demanded  by  at  least  five  members,  a  declaration  of  the 
chairman  that  any  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in  favour  of  or  against  the 
same. 

(3)  In  computing  the  majority  under  this  section  when  a 
poll  is  demanded  reference  shall  be  had  to  the  number  of  votes 
to  which  a  member  is  entitled  by  the  regulations  of  the  company. 

(4)  Notice  of  any  meeting  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  duly  given  and  the  meeting  to  be  duly 
held  whenever  such  notice  is  given  and  meeting  held  in  manner 
prescribed  by  the  regulations  of  the  company. 

92.  A  resolution  shall  be  deemed  to  be  "an  extraordinary  "Extraordin- 

resolution "  if  passed   by  a  majority  of    not  less   than   three-  '\^^  ™?^?'   , 
y  1*.!  .11  1         1       tion "  defined, 

fourths  of  such  members  of  the  company  entitled   under  the  ^^  log  * 

regulations  to  vote  as  are  present  in  person  or  by  proxy  (in  isss,  No.  36. 

cases  where  by   the  regulations  proxies   are   allowed)   at   any  ^j'o)^^2 

general  meeting  of  which  notice  stating  the  intention  to  propose       ^g^ 

such  resolution  has  been  duly  given. 

98.   (1)  A  copy  of   every  special  resolution  shall   be  for-  Registration 
warded  to  the  Registrar  and  recorded  by  him.  resoiaSons 

(2)  If  default  is  made  in  forwarding  such  copy  for  fifteen 
days  from  the  date  of   the  confirmation  of  the  resolution,  the 
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company  shall  be  liable  to  a  fine  not  exceeding  two  pounds 
Sec  88  f  ^^^  every  day  after  the  expiration  of  such  fifteen  days  during 
1882,  No.  35.  which  such  default  continues  ;  and  every  director  and  manager  of 
^1^2^  ^*^*  the  company  who  knowingly  and  wilfully  authorises  or  permits 

such  default  is  liable  to  a  like  fine. 


Copies  of 

special 

resolutions. 

Sec.  89  of 
1882,  No.  35. 
Sec.  54  E.  Act 
of  1862. 


Restrictions 
as  to  allot- 
ment. 

Sec.  9  of 
1901,  No.  58. 
Sec.  4  E.  Act 
of  1900. 
Palmer,  pp. 
7-16. 


94.  (1)  Where  Articles  of  Association  have  been  registered, 
a  copy  of  every  special  resolution  for  the  time  being  in  force 
shall  be  annexed  to  or  embodied  in  every  copy  of  the  Articles  of 
Association  issued  after  the  passing  of  such  resolution. 

(2)  Where  no  Articles  of  Association  have  been  registered,  a 
copy  of  any  special  resolution  shall  be  forwarded  to  any  member 
requesting  the  same  on  payment  of  one  shilling,  or  such  less  sum 
as  the  company  directs. 

(3)  If  any  company  makes  default  in  complying  with  this 
section  it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for 
each  copy  in  respect  of  which  such  default  is  made  ;  and  every 
director  and  manager  of  the  company  who  knowingly  and  wil- 
fully authorises  or  permits  such  default  is  liable  to  a  like  fine. 

Allotment  of  Shares. 

95.  (1)  No  allotment  shall  be  made  of  any  share  capital  of 
a  company  offered  to  the  public  for  subscription  unless— 

(a)  The   amount   (if    any)   fixed   by   the   Memorandum   or 
Articles  of   Association  and  named  in  the  prospectus 
as  the  minimum  subscription  upon  which  the  directors 
may  proceed  to  allotment ;  or 
{h)  If  no  amount  is  so  fixed  and  named,  then  the  whole 
amount  of   the  share  capital  so   offered   for   subscrip- 
tion— 
has  been  subscribed,  and  the  sum  payable  on  application  for  the 
amount  so  fixed  and  named,  or  for  the  whole  amount  offered  for 
subscription,  has  been  paid  to  and  received  by  the  company. 

(2)  The  amount  so  fixed  and  named,  and  the  whole  amount 
aforesaid,  shall  be  reckoned  exclusive  of  any  amount  payable 
otherwise  than  in  cash,  and  is  in  this  Act  referred  to  as  "  the 
minimum  subscription." 

(3)  The  amount  payable  on  application  on  each  share  shall 
not  be  less  than  ten  per  centum  of  the  nominal  amount  of  the 
share. 

(4)  If  the  foregoing  conditions  are  not  complied  with  in 
ninety  days  after  the  first  issue  of  the  prospectus,  all  money 


THE    COMPAI^IES   ACT,    1903.  363 

Allotment  of  Sharaa. 

received  from  applicants  for  shares  shall  be  forthw  ith  repaid  Part  YII. 


to  the  applicants  without  interest;  and  if  any  such  money  is 
not  so  repaid  within  ninety-eight  days  after  the  issue  of  the 
prospectus  the  directors  of  the  company  shall  be  jointly  and 
severally  liable  to  repay  that  money,  with  interest  at  the  rate 
of  five  per  centum  per  annum  from  the  expiration  of  the  ninety- 
eight  days  : 

Provided  that  a  director  shall  not  be  liable  if  he  proves  that 
the  failure  to  pay  such  money  was  not  due  to  any  misconduct  or 
negligence  on  his  part. 

(6)  Any  condition  requiring  or  binding  any  applicant  for 
shares  to  waive  compliance  with  any  requirement  of  this  section 
shall  be  void. 

(6)  This  section,  except  Sub-section  8,  shall  not  apply  to  any 
allotment  of  shares  subsequent  to  the  first  allotment  of  shares 
offered  to  the  public  for  subscription. 

96.  (1)  An  allotment  made  by  a  company  to  an  applicant  Effect  of 
in  breach  of  .the  foregoing  provisions  shall  be  voidable  at  the  ^u®?"^**^. 
instance  of  the  applicant  within  one  month  after  the  holding  <.     ^^^^ 
of  the  statutory  meeting  of  the  company,  and  not  later,  and  i9oi,  No.  58. 
shall  be  so  voidable  notwithstanding  that  the  company  is  in  ^{^'  ^^^ 
course  of  being  wound-up. 

(2)  If  any  director  of  a  company  knowingly  commits  or 
permits  or  authorises  a  breach  of  any  of  the  foregoing  pro- 
visions relating  to  allotment  he  shall  be  liable  to  compensate 
the  company  and  the  allottee  respectively  for  any  damage,  loss, 
or  costs  the  company  or  the  allottee  may  have  sustained  or 
incurred  thereby  :  Provided  that  proceedings  to  recover  the 
same  shall  not  be  commenced  after  the  expiration  of  two 
years  from  the  date  of  the  allotment. 

97.  (1)  Whenever  a  limited  company  makes  any  allotment  lieturn  of 
of  its  shares  the  company  shall  within  one  month  thereafter  tile  ftJ^otments. 
with  the  Registrar-  .        v.  ,  .  mXm. 

(a)  A   return   of   the   allotments,  stating  the  number  and  See.  7  E.  Act 
nominal  amount  of  the  shares  comprised  in  the  allot-  °'  ^^^■ 
ment,  the   names,   addresses,  and   descriptions   of  the  P-li*»«^*<?9- 
allottees,  and  the   amount  (if  any)  paid  or  due  and  P*  ^76. 
payable  on  each  share  ;   and 

(6)  In  the  case  of  shares  allotted  in  whole  or  in  part  for 
a  consideration  other  than  cash,  a  contract  in  writing 
constituting  the  title  of  the  allottee  to  such  allotment, 
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Part  YII.  together  with  any  contract  of  sale,  or  for  services  or 

~  other  consideration  in  respect  of  which  such  allotment 

was  made,  such  contracts  being  duly  stamped,  and  a 

return   stating  the   number   and   nominal    amount   of 

shares  so  allotted,  the  extent  to  which  they  are  to  be 

treated  as  paid  up,  and  the  consideration  for  which 

they  were  allotted. 

(2)  Every  director,  manager,  secretary,  or  other  officer  of 

the  company  who  is  knowingly  a  party  to  any  breach  of  this 

section  is  liable  to  a  fine  not  exceeding  fifty  pounds  for  every 

day  during  which  such  breach  continues. 

Provision  98.   In  any  case  where  shares  in  any  company  were  issued 

to^rrr^s^"'  P^^^^  *^  ^^^  passing  of  "  The  Companies  Act,  1901,"  as  fully  or 
tered.  partly  paid   up   for   a  consideration   other   than   cash,  but  no 

contract  was  filed  as  required  by  Section  34  of  "  The  Companies 
Act,  1882,"  then  if  such  shares — 
Hew.  (a)  Were  issued  bona  fide  for  a  substantial  consideration,  or 

p.  I14,«t«e^.  (h)  Were  subsequently  acquired  by  any  person  bona  fide 

without  notice  of  the  omission  as  aforesaid, — 
the  allottee  or  holder  of  such  shares  shall  not  be  liable  to  psLj 
to  the  company  in  respect  of  such  shares  any  sum  other  than 
the  amount  of  the  nominal  liability  (if  any)  subject  to  which 
the  shares  were  issued. 

Commencement  of  Business. 

Kestriction  on  99.   (1)  A  company  shall  not  commence  any  business  or 

commence-       exercise  any  borrowing  powers  unless — 

buBinese.  (a)  Shares  held  subject  to  the  payment  of  the  whole  amount 

Sec.  11  of  thereof  in  cash  have  been  allotted  to  an  amount  not 

Sec.  6  E.  Act  ^^®^  ^^    ^^^    whole   than    the    minimum    subscription 

of  1900.  hereinbefore  mentioned  ;   and 

(6)  Every  director  of  the  company  has  paid  to  the  com- 
pany on  each  of  the  shares  taken  or  contracted  to  be 
taken  by  him,  and  for  which  he  is  liable  to  pay  in  cash, 
a  proportion  equal  to  the  proportion  payable  on  appli- 
cation and  allotment  on  the  shares  offered  for  public 
subscription  ;  and 
(c)  There  has  been  filed  with  the  Registrar  a  statutory 
declaration  by  the  manager  or  one  of  the  directors 
that  the  aforesaid  conditions  have  been  complied 
with. 


p.  96. 
p.  274. 
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tion,  shall  certify  that  the  company  is  entitled   to   commence 

business,  and  such  certificate  shall  be  conclusive  evidence  that  Itestriction  on 

.1  .  j.'i.i    J  commence- 

the  company  is  so  entitled.  m^n^  ^^ 

(3)  Any  contract  made  by  a  company  before  the  date  at  business, 
which  it  is  entitled  to  commence  business  shall  be  provisional 

only,  and  shall  not  be  binding  on  the  company  until  that  date, 
and  on  that  date  it  shall  become  binding. 

(4)  Nothing  in  this  section  shall  prevent  the  simultaneous 
offer  for  subscription  of  any  shares  and  debentures,  or  the 
receipt  of  any  application. 

(5)  If  a  company  commences  business  or  exercises  borrow- 
ing powers  in  breach  of  this  section,  every  person  who  is 
responsible  for  the  breach  shall,  without  prejudice  to  any  other 
liability,  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  every 
day  during  which  the  breach  continues. 

(6)  Sub-sections  (1)  to  (5)  of  this  section  shall  not  apply  to  a 
company  registered  before  the  eighth  day  of  November,  one 
thousand  nine  hundred  and  one,  nor  to  any  company  for  whose 
shares  the  public  have  not  been  invited  to  subscribe. 

(7)  Where  a  company  does  not  before  it  commences  Hew. 
business  issue  a  prospectus  offering  shares  to  the  public,  it  p.  94. 
shall  be  the  duty  of  the  directors  before  connnencing  business 

or  undertaking  any  obligation  in  furtherance  of  any  of  the 
objects  contained  in  its  Memorandum  of  Association  (other 
than  the  exercise  of  borrowing  powers)  to  file  with  the 
Registrar  a  statutory  declaration,  signed  by  all  the  directors, 
stating  the  amount  of  capital  for  which  shares  have  been  sub- 
scribed and  allotted  with  a  liability  to  pay  for  the  same  wholly 
or  partly  in  cash,  and  stating  that,  in  their  opinion,  the  capital 
subscribed  for  and  shares  allotted  as  aforesaid,  together  with 
the  money  (if  any)  raised  under  the  company^s  borrowing 
powers,  are  sufficient  to  justify  the  company  in  commencing 
business. 

(8)  Every  director  who  commits  a  breach  of  tlie  hist  pre-  Hew^ 
ceding  sub-section,  or  who  negligently,  and  without  having  made 

a  reasonable  investigation  or  inquiry  as  to  the  requirements  of 
the  company,  makes  such  declaration  as  aforesaid  is  liable  to 
a  fine  not  exceeding  one  hundred  pounds. 

(9)  Nothing  in  Sub-section  7  hereof  shall  apply  to  any  Hew.. 
liability   incidental   to   the  engagement  of  officers  of  the  com- 
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pany,   or   to    the    expenses    preliminary   or    incidental    to    the 
establishment  of  the  company. 

The  difficulties  which  the  provisions  of  Act  of  1901  as  to  the  issue  of  pros- 
pectuses (Sec.  75  HUfyra)  have  created  have  tended  to  the  formation  of  companies 
floated  on  a  private  subscription  of  capital  (^ua^i-private  companies).  In  these 
cases  the  provisions  as  to  *' minimum  subscription"  do  not  apply,  and  in  some 
instances  companies  floated  in  this  manner,  having  commenced  operations  without 
sufficient  working  capital,  have  found  themselves  unable  to  carry  on.  To  prevent, 
as  far  as  possible,  the  undue  risk  to  which  the  subscribed  capital  would  in  such  a 
ca.se  be  exposed,  Sub-sees.  (7),  (8),  and  (9)  of  Sec.  99  were  designed.  See  also 
p.  94  mipni. 

Register  of  Members. 

100.  (1)  Every  company  shall  cause  to  be  kept  in  one  or 
more  books  a  register  of  its  members,  and  there  shall  be  entered 
therein  the  following]:  particulars  : — 

(a)  The  names  and  addresses  and  the  occupations  (if  any) 
of  the  members  of  the  company,  with  the  addition,  in 
the  case  of  a  company  having  a  capital  divided  into 
shares,  of  a  statement  of  the  shares  held  by  each  mem- 
ber, distinguishing  each  share  by  its  number,  and  of 
the  amount  paid  or  agreed  to  be  considered  as  paid  on 
the  shares  of  each  member ; 
(/;)  The  date  at  which  the  name  of  any  person  was  entered 

in  the  register  as  a  member ;  and 
(c)  The  date  at  whi(»h  any  person  ceased  to  be  a  member. 
(2)  Any  company  committing  a  breach  of  this  section  shall 
be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  such  breach  continues,  and  every  director  or 
manager  of  the  company  who  knowingly  and  wilfully  authorises 
or  permits  such  l)reach  is  liable  to  a  like  fine. 

101.  (1)  Every  company  having  a  capital  divided  into 
sliares  shall  make  once  at  least  in  every  year  a  list  of  all 
persons  who  are  members  of  the  company  on  the  fourteenth  day 
succeeding  the  day  on  which  the  ordinary  general  meeting  is 
held,  or,  if  there  are  more  ordinary  general  meetings  than  one 
in  each  year,  then  on  the  fourteenth  day  succeeding  the  day  on 
which  the  first  of  such  ordinary  general  meetings  is  held;  and 
such  list  shall  state  the  names,  addresses,  and  occupations  of  all 
the  members  therein  mentioned,  and  the  number  of  shares  held 
by  each  of  them,  and  shall  contain  a  summary  specifying  the 
following  particulars : — 

(a)  The  amount  of    the  capital  of  the  company,  and  the 
number  of  sliarc^s  into  which  it  is  divided  ; 
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(h)  The  number  of  shares  taken,  from  the  commencement  of  Part  YII. 
the  company  up  to  the  date  of  the  summary,  distin- 
guishing  between  the  shares  issued  for  cash  and  those 
issued    otherwise    than    for    cash    or   only    partly   for 
cash  ; 

(c)  The  amount  of  calls  made  on  each  share ; 

(d)  The  total  amount  of  calls  received ; 

(e)  The  total  amount  of  calls  unpaid  ; 
(/)  The  total  amount  of  shares  forfeited ; 

(g)  The  names,  addresses,  and  occupations  of  the  persons 
who   have   ceased   to   be   members  since   the   last  list 
was  made,  and  the  number  of  shares  held  by  each  of 
them ; 
(h)  The  total  amount  of  debt  due   from   the   company  in  secs.  22  and 
respect  of    all    mortgages    required    to    be    registered  ??®'q^^' 
under  this  Act;   and 
(i)   The   names  and   addresses   and    occupations   of    every 
person  who  is  a  director  or  manager  of  the  company 
at  the  date  of  the  summary. 
(2)  The  above  list   and  summary  shall  be  contained  in  a 
separate  part  of  the  register,  and  shall  be  completed  and  signed 
by  the  manager  or  by  the  secretary  of  the  company  within  seven 
days  after  the  fourteenth  day  above  mentioned,  and  a  copy  shall 
forthwith  be  forwarded  to  the  Registrar. 

(8)  Any  company  making  default  in  forwarding  such  list  of  Failing  to 
members  or  summary  to  the  Registrar  is  liable  to  a  fine  not  'o''w«^  Iwt  of 
exceeding  five  pounds  for  every  day  during  which  such  default 
continues,  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorises  or  permits  such  default  is 
liable  to  a  like  fine. 

102.   (1)  Every  company  not  having  a  capital  divided  into  Listof  direc- 

shares  shall  keep  at  its  registered  office  a  register  containing  JlJJd  MnTto^^* 

the  names  and  addresses  and  the  occupations  of  its  directors  Begistrar. 

and  manager,  and  shall  send  to  the  Registrar  a  copy  of  such  S®«-  80  of  ^ 

Register,  and  shall  from  time  to  time  notify  to  the  Registrar  the  sec.  45  E.  Act 

appointment  of  any  new  director  or  manager.  of  1862. 

(2)  If  default  is  made  in  compliance  with  this  section  the  Fine  on  corn- 
company  shall  be  liable  to  a  fine  not  exceeding  five  pounds  fngo^sendmg 
for  every  day  during  which  such  default  continues,  and  every  listof  directors 
director  and  manager  of  the  company  who  knowingly  and  wil-  ^i^x°^^5 

fully  authorises  or  permits  such  ctefault  is  liable  to  a  like  fine.        Sec,  40  E.  Act 

of  iso-i. 
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Part  YII.  108.   No  notice  of  any  trust,  expressed,  implied,  or  con- 
No  entar  of  structive,  shall  l)e  entered  on  the  register  or  be  receivable  by 
trusts  on  the  Registrar, 
register.                        ^^  ^  ^j  10^2,  No.  35 ;   Sec.  30  E.  Act  of  1862.     Buckley,  p.  94. 

Inspection  of  104.   (1)  The  register  of   members,  commencing  from  the 

regis  r.  ^j^^^  ^j  ^j^^  registration  of  the  company,  shall    be  kept  at  the 

1882,  No.  35.    registered  office  of  the  company  hereinafter  mentioned. 
Sec.  30  E.  Act  (2)  Such  register,  except  when  closed  as  hereinafter  men- 

Buckley,  p.       tioned,  shall  during  business  hours  (or  during  such  time,  not 
^^''-  being   less   than    two   hours   in   each   day,  as  the  company  in 

general  meeting  may  appoint)  be  open  to  the  inspection  of  any 
meml)er  gratis,  and  to  the  inspection  of  any  other  person  on  the 
payment  of  one  shilling,  or  such  less  sum  as  the  company  pre- 
scribes for  each  inspection. 

(3)  Every  such  member  or  other  person  shall  be  entitled 
to  a  copy  of  such  register  or  any  part  thereof,  or  of  such  list 
or  summary  of  members  as  is  hereinl)efore  mentioned,  on  pay- 
ment of  sixpence  for  every  hundred  w^ords  required  to  be  copied. 

(4)  If  such  inspection  or  copy  is  refused  tlie  company  shall 
be  liable  for  each  refusal  to  a  fine  not  exceeding  five  pounds, 
and  a  further  fine  not  exceeding  two  pounds  for  every  day 
during  which  such  refusal  continues  ;  and  every  director  and 
manager  of  the  company  who  knowingly  authorises  or  permits 
such  refusal  is  liable  to  a  like  fine,  and,  in  addition  to  the  above 
fine,  the  Court  may  order  the  register  to  be  forthwith  produced 
for  inspection. 

Power  to  clofe  106.   Any  company  may,  upon  giving  notice  by  an  adver- 

register.  tisement  in  some  newspaper  circulating  in  the  district  in  which 

1882,  No.  35.    ^^®  registered  office  of  the  company  is  situated,  close  the  register 
Sec.  33  E.  Act  of  members  for  any  time  or  times  not  exceeding  in  the  whole 

thirty  days  in  each  year. 
Remedy  for  106.   (1)  If   the  name  of  any  person  is  without  sufficient 

roister  cause  entered  in  or  omitted  from  the  register  of  members  of  any 

Sec  45  of  company,  or  if  default  is  made  or  unnecessary  delay  takes  place 
1882,  No.  35.  in  entering  on  the  register  the  fact  of  any  person  having  ceased 
of^i862.  ^  ^^  ^^^  ^  member  of  the  company,  the  j)erson  or  member 
Buckley,  p.  aggrieved,  or  any  member  of  the  company,  or  the  company 
Palmer,  p,  itself,  may  apply  to  the  Court  for  an  order  that  the  register  be 
1229.  '  '  rectified.  ' 
p,lll,etse(i.  (2)  The  Court  may  either  refuse  such  application,  with  or 

without  costs,  or,  if  satisfied  of  the  justice  of  the  case,  make  an 
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order  for  the  rectification  of  the  register,  and  direct  the  com-  Part  YII. 
pany  to  pay  all  the  costs  of  such  application,  and  any  damages 
the  party  aggrieved  has  sustained. 

107.  In  any  proceeding  under  the  last  preceding  section  Court  may 
the  Court  may  decide  any  question  relating  to  the  title  of  any  '"^^^^^^J  register 
party  to  such  proceeding  to  have  his  name  entered  in  or  omitted  igsi  No  35 
from  the  register,  whether  such  question  arises  between  two  or  ^ec.  85  E.  Act 
more  members  or  alleged  members,  or  between  any  members  Buckley,  p. 
or  alleged  members  and  the  company,  and  generally  the  Court  i<^- 

may  in  any  such  proceeding  decide  any  question  relating  to  the  1229.^'^*  ^ 
rectification  of  the  register:  p.  177,rt«««. 

Provided  that  the  Court  may  direct  an  issue  to  bo  tried  in 
which  any  question  of  law  may  be  raised,  and  in  such  case  any 
decision  of  the  Court  shall  be  subject  to  appeal  in  the  manner 
authorised  by  any  law  or  practice  for  the  time  being  in  force. 

108.  Where  an  order   is   made   rectifying  the   register   of  Notice  of 

members  of  a  company  required  to  send  a  list  of  its  members  reotificAtipn  to 

*       "^        ^  .  be  given  to 

to  the  Registrar,  the  Court  shall  by  its  order  direct  that  due  Registrar. 

notice  of  such  rectification  be  given  to  the  Registrar. 

Sec.  46  of  1882,  No.  35 ;   Sec.  36  E.  Act  of  1862. 

109.  The  register  of  members  shall  be  prima  facie  evidence  liegister  to  be 
of  any  matters  by  this  Act  directed  or  authorised  to  be  inserted  evidence, 
therein. 

Sec.  47  of  1882,  No.  35 ;   Sec.  36  E.  Act  of  1862. 

110.  (1)  Every  insurance  company  and  every  company  that  insurnnce  and 
carries  on  the  business  of  insurance  in  common  with  any  other  ^^^®^  ^^' 
business  shall,  before  it  commences  business,  and  once  in  every  Ugh  state- 
year  during  which  it  carries  on  business,  make  a  statement  in  mentsasin 
the  form  in  Table   B  in  the  First  Schedule  hereto,  or  as  near 

thereto  as  circumstances  admit ;  and  a  copy  of  such  statement  1^2  No.  35. 
shall  be  put  up  in  a  conspicuous  place  in  the  registered  office 
of  the  company,  and  in  every  branch  office  or  place  where  the 
business  of  the  company  is  carried  on. 

(2)  If  default  is  made  in  compliance  with  this  section  the 
company  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues,  and  every 
director  and  manager  of  the  company  who  knowingly  and  wil- 
fully authorises  or  permits  such  default  is  liable  to  a  like  fine. 

(3)  Every  member  and  every  creditor  of  an}-  company 
mentioned  in  this  section  shall  be  entitled  to  a  copy  of  the 
above-mentioned  statement  on  payment  of  a  sum  not  exceed- 
ing sixpence. 
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Branch  Registers. 
See  The  Companies  (Colonial  Registers)  Act,  1883  (Imperial). 

111.  (1)  Any  company  incorporated  in  New  Zealand  may, 
if  authorieed  so  to  do  by  any  special  Act  of  the  General 
Assembly,  or  by  its  regulations,  cause  to  be  kept  in  any  place 
within  His  Majesty's  dominions  beyond  New  Zealand  a  branch 
register  of  any  of  its  members  who  desire  to  have  their  names 
entered  thereon. 

(2)  The  same  particulars  shall  be  entered  on  a  branch 
register  as  are  entered  on  the  principal  register  kept  at  the 
principal  office  of  the  company  in  New  Zealand. 

112.  A  copy  of  every  entry  in  a  branch  register  shall  be 
forthwith  transmitted  to  the  company's  principal  office  as  afore- 
said, and,  on  receipt  thereof,  shall  be  entered  in  a  duplicate  of 
the  branch  register,  to  be  there  kept  for  the  purpose  by  the  com- 
pany. 

118.  A  branch  register  and  the  duplicate  thereof  shall  for 
all  purposes  be  deemed  to  be  a  part  of  the  principal  register, 
and  shall  be  prima  facie  evidence  of  the  particulars  entered 
therein  respectively. 

114.  No  transaction  with  respect  to  any  shares  registered 
in  a  branch  register  shall  during  the  continuance  of  such  regis- 
tration be  entered  in  any  other  register  of  the  company. 

Sec.  5  of  1886,  No.  29. 

116.  A  company  may,  if  duly  authorised  so  to  do,  cease  to 
keep  any  branch  register,  and  thereupon  all  entries  on  that 
register  shall  be  transferred  to  the  principal  register,  or  to  some 
other  branch  register,  at  the  option  of  the  company. 

Sec.  6  of  1886,  No.  29. 

116.  Any  instrument  of  transfer  of  a  share  registered  in  a 
branch  register  shall  be  deemed  to  be  a  transfer  of  property 
situated  out  of  the  colony,  and  shall  be  exempt  from  New 
Zealand  stamp  duty. 

117.  Subject  to  this  Act,  any  company  may  by  its  regu- 
lations make  such  provisions  as  it  thinks  fit  respecting  the 
keeping  of  branch  registers. 

Sec.  8  of  1886,  No.  29. 

118.  Where  a  company  has  heretofore  kept  a  branch  regis- 
ter at  any  place  containing  the  same  particulars  as  are  contained 
in  the  principal  register,  such  branch  register  shall  be  deemed  to 
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have  been  lawfully  established  and  kept,  and  the  transfers  re-  Part  YII. 


corded  therein  to  have  been  legally  made ;  and  the  provisions  of  ^^  g  ^^ 
this  Act  shall  hereafter  apply  and  be  complied  with  accordingly.  1886,  No.  20  " 

119.  Upon  the  death  of  a  member  registered  in  a  branch  As  to  estate 
register  his  share  or  other  interest  shall,  so  far  as  relates  to  any  f^^^^*^^*^ 
tax  or  duty  payable  to  the  Crown  in  respect  of  the  estate  of  a  Zealand 
deceased  person  in  New  Zealand,  be  deemed  not  to  be  part  of  Sec.  lOof 
his  estate  in  New  Zealand  for  or  in  respect  of  which  probate  or  ^^\  of*  "'^ 
letters  of   administration  is   or  are  to  be  granted,  if   he  died  1893,  No.  4 
domiciled  in  any  part  of  the  United  Kingdom ;   but  if  he  died 
domiciled  elsewhere,  then  such  share  or  interest  shall  be  deemed 

to  be  part  of  such  estate  in  like  manner  as  if  he  were  registered 
in  the  register  of  members  kept  at  the  principal  office  of  the 
company  and  had  been  domiciled  in  New  Zealand  at  the  date 
of  his  death. 

120.  No  company  shall  register  any  transfer  or  other  trans-  Transfer  not 
mission  of  any  share  or  interest  of  any  deceased  member  domi-  *^^  ''®^' 
oiled  elsewhere  than  in  the   United  Kingdom  except  upon  the  duty  paid, 
production  of  a   certificate  from  the  Commissioner  of  Stamps  Sec.  ii  of 
that  all  duty  payable  in  respect  of  such  share  or  interest  has         '    ^' ''" 
been  paid  or  provided  for ;   and  if  any  company  fails  to  comply 

with  this  provision  any  such  duty  payable  as  aforesaid  shall  be 
<leemed  to  be  a  debt  due  by  the  company  to  the  Crown,  and  may 
be  recovered  accordingly. 

Protection  of  Members. 

121.  A  company  shall  not  prior  to  the  statutory  meeting  Restriction  on 
vary  the  terms  of  a  contract  referred  to  in  the  prospectus,  except  J^J^^ratJoi^  o' 
subject  to  the  approval  of  the  statutory  meeting.  prospectus. 

Sec.  16  of  1886,  No.  58 ;   Sec.  11  £.  Act  of  1900. 

122.  (1)  Subject  to  the  provisions  of  this  Act  and  to  the  Power  to  alter 
conditions  contained  in  the  Memorandum  of  Association,  any  regulations  by 
company  may  in  general  meeting,  from  time  to  time,  by  pass-  tion. 

ing  a  special   resolution,  alter   all   or    any  of  the   regulations  Sec.  85  of 
of  the  company  contained   in   the   Articles   of   Association,  or  s^soE.Act 
in  Table  A  in  the  First  Schedule  hereto,  where  such  table  is  of  1862. 
applicable  to  the   company,  or   make   new   regulations   to   the  p.  M. 
exclusion  of  or  in  addition  to  all  or  any  of  the  regulations  of 
the  company. 

(2)  Any  regulations  so  made  by  special  resolution  shall  be 
deemed  to  be  regulations   of   the   company  and   of    the  same 
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Part  YII.     validity  as  if  they  had  been  originally  contained  in  the  Articles 

of  Association,  and  may  in  like  manner  be  altered  or  modified 

by  any  subsequent  special  resolution. 

Deed  of  sale  128.   Where  any  land  or  other  property  or  any  rights  are 

sTOction  in       acquired  by  a  company  otherwise  than  for  cash,  the  deed  of  sale 

certain  cases,    or  transfer,  or  a  true  copy  thereof,  shall  at  all  times  be  kept  at 

8ec.  44  of         the  registered  office  of  the  company,  and  shall  there   be  open 

'    °*     '    to  the  inspection  of  any  shareholder  free  of  charge  during  the 

usual  business  hours. 


Protection  of  Creditors, 
Registered  124.   (1)  Every  company  shall  have  a  registered  office,  to 

pjmy      ^  '    which  all  communications  and  notices  may  be  addressed. 
Sec.  74  of  (2)  If  any  company  carries  on  business  without  having  such 

s^Sfl^E  ^  t  *^  office  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for 
of  1862.  every  day  during  which  business  is  so  carried  on. 

Notice  of  126.    (1)  Notice  of   the  situation  of  such  registered  office, 

reSfltered^'       and  of  any  change  therein,  shall  be  given  to  the  Registrar  and 
office.  recorded  by  him. 

Sec.  75  of  ^  (2)    Until   such    notice   is   given,    the    company    shall    be 

See.  40E.  A(t  deemed  not  to  have  complied  with  the  provisions  of    this  Act 
of  1862.  with  respect  to  having  a  registered  office. 

Publication  of  126.   (1)  Every  limited  company,  whether  limited  by  shares 

name  of  com-  ^^  ^yy  guarantee,  shall  paint  or  affix  its  name,  and  shall  keep  the 
Sec  76  of  same  painted  or  affixed,  on  the  outside  of  every  office  or  place  in 
1882,  No.  35.  which  its  business  is  carried  on,  in  a  conspicuous  position,  and  in 
letters  easily  legible. 

(2)  It  shall  also  have  its  name  engraven  in  legible 
characters  on  its  seal,  and  shall  have  its  name  mentioned  in 
legible  characters  in  all  notices,  advertisements,  and  other 
official  publications  issued  by  it,  and  in  all  bills  of  exchange, 
promissory  notes,  indorsements,  cheques,  and  orders  for  money 
or  goods  purporting  to  be  signed  by  it  or  on  its  behalf,  and  in  all 
its  bills  of  parcels,  invoices,  receipts,  and  letters  of  credit. 

Fine  on  non-  127.   If   any  such  company  does  not  paint  or  affix,  and 

publication  of  ^^.^p  painted  or  affixed,  its  name  in  manner  aforesaid,  it  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  not  so  painting 
1882,  No.  35.  or  affixing  its  name,  and  to  a  further  fine  not  exceeding  five 
Sec.  42  E.  Act  pounds  for  every  day  during  which  such  name  is  not  so  kept 
painted  or  affixed  ;  and  every  director  and  manager  of  the  com- 
pany who  knowingly  and  wilfully  authorises  or  permits  such 
default  is  liable  to  the  like  fine. 


Sec.  41  E.  Act 
of  1862, 
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128.   If  any  director,  manager,  or  officer  of  such  company,  Part  YII. 
or  any  person  on  its  behalf,  uses  or  authorises  the  use  of  any 
seal,  purporting  to  be  a  seal  of  the  company,  whereon  its  name  is  On  omUting 
not  so  engraven  as  aforesaid,  or  issues  or  authorises  the  issue  of  documents! 
any  notice,  advertisement,  or  other  official  publication  of  such  *c. 
company,  or  signs  or  authorises  to  be  signed  on  behalf  of  such  Sec.  77  of 
company  any  bill  of   exchange,  promissory  note,   indorsement,  gee.  42  e.  Act 
cheque,  or  order  for  money  or  goods,  or  issues  or  authorises  ^^  1^62. 
to  be  issued  any  bill  of   parcels,  invoice,  receipt,  or  letter  of  P  ^©6. 
credit  of  the  company  wherein  its  name  is  not  mentioned  in 
manner  aforesaid,  he  shall  be  liable  to  a  fine  not  exceeding  fifty 
pounds,  and  shall  further  be  personally  liable  on  any  such  bill  of 
exchange,  promissory  note,  cheque,  or  order  for  money  or  goods, 
unless  the  same  is  duly  paid  by  the  company. 

ll<^.    (1)  Every  limited  company  shall  keep  a  register  of  Register  of 
all  mortgages  and  charges  specifically  affecting  property  of  the  ^^^^fS^^- 
company,  and  shall  enter  in  such  register  in  respect  of  each  1^2  no.  35. 
mortgage  or  charge  a  short  description  of  the  property  mort-  sec.  48E.Aot 
gaged  or  charged,  the  amount  of  charge  created,  and  the  names  of  1862. 
of  the  mortgagees  or  persons  entitled  to  such  charge.  p.  282. 

(2)  If  any  property  of  the  company  is  mortgaged  or 
charged  without  such  entry  as  aforesaid  being  made,  every 
director,  manager,  or  other  officer  of  the  company  who  know- 
ingly and  wilfully  authorises  or  permits  the  omission  of  such 
entry  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

(3)  The  register  of  mortgages  required  by  this  section  shall 
be  open  to  inspection  by  any  creditor  or  member  of  the  company 
at  all  reasonable  times;  and  if  such  inspection  is  refused  any 
officer  of  the  company  refusing  the  same,  and  every  director  and 
manager  of  the  company  authorising  or  knowingly  and  wilfully 
permitting  such  refusal,  shall  be  liable  to  a  fine  not  exceeding 
five  pounds,  and  a  further  fine  not  exceeding  two  pounds  for 
every  day  during  which  such  refusal  continues ;  and,  in  addition 
to  the  above  penalty,  the  Court  may  order  the  register  to  be 
forthwith  produced  for  inspection. 

180.    (1)  Every  mortgage  as  hereinafter  defined  given  by  Mortgage  not 

any  company,  whether  registered  in   or   out  of  New  Zealand,  opo^^^^e  . 
J  r-      J  i  ©  }  unless  regiR- 

ahall,  so  far  as  any  security  on  the  company's  assets  or  under-  tered. 
taking  is  thereby  conferred,  be  void  against  the  liquidator  and  Sec.  9  of 
any   creditor  of  the  company   unless  within   twenty-one  days  ^ec  14  E  1?ct 
after  the  execution  of  the  instrument  creating  the  mortgage  the  of  1900. 
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Part  YII.  same  is  registered  by  lodging  in  the  ofgce  of  the  Registrar  a 
copy  of  the  instrument  creating  the  mortgage,  accompanied  by 
an  affidavit  of  the  execution  of  the  instrument  and  verifying 
the  copy  as  a  true  copy. 

The  resolution  of  the  company  to  issue  debentures  or  give  a  mortgage  does, 
not  create  a  mortgage  or  charge.  Time  runs  under  this  section  from  the  date  of 
issue  of  the  debentures  by  the  company  to  the  person  entitled  to  the  chaige : 
Harrogate  E»tates  Ltd.,  1903,  1  Ch.  498.     See  note  to  Sub-sec.  (4). 

In  N.  Defrus  d'  Co.  Ltd.,  1903,  W.N.  194,  when  the  money  was  advanced 
there  was  an  agreement  to  give  the  plaintiff  debentures  as  a  security.  Some  of  the 
debentures  were  subsequently  sealed,  but  none  of  them  were  issued  or  registered. 
It  was  discovered  that  the  twenty-one  days  allowed  for  registration  had  elapsed,  and 
it  was  subsequently  resolved  that  the  debentures  should  be  retained  by  the  company 
and  cancelled,  and  other  debentures  should  be  issued.  This  was  done.  Buckley, 
J.,  held  that  the  agreement  was  not  void  simply  because  it  was  inoperative;  it 
remained  in  force,  and  the  security  was  perfected  by  the  registration  of  the  deben- 
tures. They  were  registered  within  twenty-one  days  after  issue,  and  were  valid 
securities. 

There  is  no  provision  in  the  Act  corresponding  to  Sec.  2  (ti)  of  The  Chattels 
Transfer  Act,  1889,  which  includes  in  the  definition  of  a  bill  of  sale  **any  agree- 
ment, whether  intende<l  or  not  to  be  followed  by  the  execution  of  any  other  instru- 
ment, by  which  a  right  in  equity  to  any  chattels,  or  to  any  charge  or  security 
thereon,  shall  be  conferred  "  By  Sub-sec.  11  (d)  itt/ra,  mortgage  includes  **  a 
mortgage  or  charge  created  or  evidenced  by  an  instrument  that  if  executed  by  an 
individual  would  require  registration  as  a  bill  of  sale."  It  would  seem  necessary 
that  a  ihortgage  or  charge  had  been  ''created  '^  to  render  a  document  evidencing 
such  charge  registrable  under  this  sub-section  ;  therefore,  where  there  is  an  agree- 
ment not  creating  a  charge  nor  evidencing  a  charge  already  created  but  merely 
agreeing  to  give  a  charge  at  some  future-  time,  it  would  seem  that  registration 
is  not  necessaiy.  On  the  clause  in  The  Chattels  Transfer  Act,  see  Reevea  v. 
Barlow,  12  Q.B.D.  436;  Ex  p.  Hubbard,  17  Q.B.D.  690;  Morris  v.  Delobbel-Fli]w,. 
1892,  2  Ch.  352 ;  Ejc  p.  Mackay  re  Jeavom,  8  Ch.  643  ;  Edwards  v.  Edward*(„ 
2  CD.  291  ;  Penedo  v.  Johnson,  22  W.R.  103  ;  Ex  p.  HauxwelL  23  CD.  626  ; 
Jarvis  v.  Jan  is,  69  L.T.  412;  Mercer  v.  Peterson,  L.R.  3  Ex.  104;  Ex  p.  Kihier, 
13  CD.  245. 

New.  (2)  In  the  case  of  a  mortgage  executed  out  of  New  Zealand 

by  or  on  behalf  of  any  company  affecting  or  intending  to  affe<*t 

assets  in  New  Zealand,  it  shall  be  sufficient  compliance  with  this 

section  if  the  mortgage  is  registered  within  three  months  after 

the  execution  thereof ;   but  any  such   mortgage  registered  more 

than  twenty-one  days  after  the  execution  thereof  shall,  as  to 

assets  in  New  Zealand,  take  effect  only  subject  to  any  rights 

acquired  prior  to  actual  registration  thereof. 

Sec.  28  (2)  of  (3)  The  Registrar  shall  keep  with  respect  to  each  company 

y^^^'i4%f K    a  register  book,  wherein  he  shall,  on  payment  of  the  prescribed 

Act  of  1900.     fee,  enter  with  respect  to  every  mortgage  registered  under  this 

section  the  date  of  the  mortgage,  the  amount  secured  by  it,  short 

particulars  of   the  property  mortgaged,  and   the  names  of  the 
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persons  entitled  to  the  charge ;  and  such  register  and  the  docu-  Part  YII. 
ments  entered  therein  shall  be  open  to  inspection  by  all  persons 
on  payment  of  a  fee  of  one  shilling. 

(4)  Where    a    series    of    debentures    containing    or    consti-  Sec.  28  (3)  of 
tuting    any    mortgage,    to    the    benefit    of    which    the    holders  j^24?4)  E. 
thereof   are   entitled  pari   passti,  is  created  by  a  company,  it  Act  of  1900. 
shall  be  sufficient  to  lodge  with  the  Registrar  a  copy  of  one 
debenture  of  the  series,  verified  as  aforesaid,  and  to  enter  on 

the  register — 

(a)  The  total  amount  secured  by  the  whole  series ;  and 
(h)  The  dates  of  the  resolutions  creating  the  series,  and  of 
the  covering  deed   (if   any)    by  which  the  security  is 
created  or  defined  ;  and 
{c)  A  general  description  of  the  property  mortgaged ;  and 
{(l)  The  names  of  the  trustees  (if  any)  for  the  debenture- 
holders. 
This  sub -section   differs    from    the    English    sub-section    inasmuch  as  it 
requires  a  copy  of  one  debenture  of   the   series  to  be  lodged  with  the  Registrar 
verified  as  in   Sub-sec.   (1).      The   English   sub-section  enables  a  charge  to  be 
registered    in    anticipation  ;    the    above    provision    does    not.       See    Harrogate 
Entates   Ltd.j  tit  «up.,   at  p.  503.       The   words  **  debentures   containing  or  con- 
xtitiUinff  any  charffe''  are  apparently  equivalent  to  **  debentures  containing  any 
charge  "  :    Ih. 

(5)  Where  more  than  one  issue  is  made  of  debentures  in  Sec.  28  (4)  of 
the  same  series,  the  company  may  require  the  Registrar  to  enter  u^^'i??-)'^^^' 
in  the  register  the  date  and  amount  of  any  particular  issue;  but  Act  of  1900. 
an  omission  to  do  this  shall  not  affect  the  validity  of  the  deben- 
tures issued. 

(6)  The  registration  of  a  mortgage  in  pursuance  of  this  Sec.  28  (6)  of 
section  shall  not  be  invalid  merely  by  reason  of  any  accidental  ^^^^'  ^°*  ^^^' 
or  inadvertent  omission   or  misstatement   in    the   copy   lodged 

as  hereby  required,  provided  that  it  discloses  in  substance  the 
nature  of  the  security,  and  tliat  such  omissions  or  misstatements 
are  not  of  such  a  nature  as  to  be  likely  to  mislead  or  deceive  any 
person  to  his  prejudice. 

(7)  The  Court,  on  being  satisfied  that  the  omission  to  Sec.  28  (7)  of 
register  any  mortgage,  or  that  the  omission  or  misstatement  ^ec  15  E  Act 
of  any  particular  in  any  such  copy  as  aforesaid,  was  accidental  of  1900. 

or  due  to  an  inadvertence  or  some  other  sufficient  cause,  or  is 
not  of  such  a  nature  as  to  prejudice  the  position  of  creditors 
or  members  of  the  company,  or  that  on  other  grounds  it  is 
just   and  equitable  to  grant  relief,  may,  on  the  application  of 
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Part  YII.  any  person  interested,  and  on  such  terms  and  conditions  as 
it  deems  expedient,  order  that  such  omission  or  misstatement 
be  rectified. 

An  order  under  this  section  will,  as  a  general  rule,  be  made  with  the  limita- 
tion **  but  that  this  order  be  without  prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  the  debentures  shall  be  actually  registered":  Joplin 
Brewery  Co.,  1902,  1  Ch.  79.  Consequently  no  order  will  be  made  after  the  com- 
mencement of  the  liquidation  of  the  company  :  S.  Abrahams  dt  Song,  1902,  1  Ch. 
695.  And  where  an  order  is  made  extending  the  time,  but  before  registration  of 
the  mortgage  or  winding-up  has  commenced,  the  registration  is  ineffectual,  and  the 
mortgages  ordebenture-hoMers  are  unsecured  creditors  :  Aiifflo-Ori^ntal  Carpet  dbc 
Co.,  1903,  1  Ch.  914. 

For  form  of  order  modifying  order  in  Joplin  Breicenj  cane,  to  preseiTe  the 
rights  of  the  holders  of  part  of  a  series  of  debentures  not  registered  in  time  a8 
between  them  and  the  holders  of  that  part  of  the  series  issued  before  the  passing 
of  The  Companies  Act,  1900,  see  /.  C.  Johmon  it  Co.  Ltd.,  1902,  2  Ch.  101. 

Debentures  creating  a  charge  before  the  passing  of  The  Companies  Act 
(E.),  1900,  but  not  issued  till  after  the  coming  into  operation  of  that  Act,  do 
not  require  registration  :  Spiral  Globe  Ltd.  (So.  2),  1902,  2  Ch.  209.  For 
cases  where  time  has  been  extended,  see  Booth  Cold  Storatje  Co.,  1901,  W.N. 
54;  K.  dt  F.  Beattie  Ltd.,  1901,  W.N.  152;  Tinffri  Tea  Co.,  1901,  W.N.  165; 
Spiral  Globe,  1902,  1  Ch.  39<). 

New.  (8)  The  Registrar  shall,  if  required,  jrive  a  certificate  under 

Sec.  14  (6)  E.  his  hand  of  the  registration  of  any  mortgage  or  <!harge  registered 
'  ^  ^  *  in  pursuance  of  this  section,  stating  the  amount  thereby  secured  ; 
and  such  certilkate  shall  be  cotidumve  proof  that  the  reqai re- 
men  ts  of  this  section  as  to  registration  have  becMi  complied  with. 
The  requirement  in  the  English  provision  that  the  company  shall  cause  a 
copy  of  the  certificate  to  be  endorsed  on  every  debenture  issued  is  not  adopted  in 
New  Zealand.  This  is  consistent  with  the  variation  of  Sub-sec.  (4) ;  see  Harro- 
gate Estates  Ltd.,  ut  mp.,  at  p.  504. 

(9)  For  every  registration  under  this  section  (including  the 
registration  of  a  series  of  debentures)  there  shall  )>e  paid  to  the 
Registrar  a  fee  of  five  shillings. 
Sec.  30  of  (10)    If    any   director   or   manager   of    a    company    makes 

Sec^is^E  Act  ^^^*^^1^   ^^  complying   with   any   of    the   requirements   of    this 
of  1900.  section,  he  shall,  without   prejudice  to  any  other  liability  he 

may  incur  thereby,  be  liable  to  a  fine  not  exceeding  fifty  pounds. 
Sec.  9  of  (11)  For  the  purposes  of  this  section  "  mortgage  "  means — 

Sec.  *14U)E.  (^*)  ^  mortgage  or  charge  for  the  pur]30se  of  securing  any 

Act  of  1900.  issue  of  debentures  ;  or 

(h)  A  mortgage  or  charge  on  uncalled  capital  of  the  com- 
pany ;  or 
(c)  A  mortgage  or  charge  created  or  evidenced  by  an  instru- 
ment that  if  executed  by  an  individual  would  require 
registration  as  a  bill  of  sale  ;  or 
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(d)  A  floating  charge  on  the  undertaking  or  assets  of  the  Part  YII. 
company. 

In  Yorkshire  Woolcombers'  Associatitm  Ltd.,  1903,  2  Ch.  284,  Homer,  L.  J., 
held  that  a  mortgage  or  oharge  by  a  company  which  contains  the  three  following 
oharacteristics  is  a  **  floating  charge  '*  within  the  meaning  of  this  sub-section  : — 

(1)  If  it  is  a  charge  on  a  class  of  assets,  both  present  and  future  ; 

(2)  If  that  class  is  one  which  in  the  ordinary  course  of  the  business  of  the 

company  would  be  changing  from  time  to  time ; 

(3)  If  it  is  contemplated  by  the  mortgage  that,  until  some  future  step  is  taken 

by  or  on  behalf  of  the  mortgagee,  the  company  may  carry  on  its  business 
in  the  ordinary  way  so  far  as  concerns  the  particular  class  of  assets 
charged. 
In   Combrook  Brewery   Co.  v.   Law  Debenture    Corporation ^   1903,   2  Ch. 
527,  debenture  stock  was  secured  by  a  covering  deed  under  which  the  trustees  had 
power  to  sell  th^  mortgaged  premises  ;  Xhe  proceeds  of  sale  were  also  to  form  part 
of  the  mortgaged  premises,  and  (at  the  request  of  the  company)  to  be  invested  in 
other  property,  and  all  property  thus  assured  to  the  trustees  was  to  be  held  upon 
the  trusts  of  the  covering  deed.    Part  of  the  mortgaged  premises  was  sold  for 
£2,700 ;  the  company  bought  a  leasehold  house  and  sub-demised  it  to  the  trustees 
in  consideration  of  the  £2,700,  by  a  deed  which  referred  to  the  covering  deed,  and 
provided  that  the  house  should  be  held  upon  the  trusts  of  that  deed  :  Held,  that  by 
the  sub-lease  a  oharge  was  created  by  the  company  within  Sec.  14  of  The  Com- 
panies Act,  1900,  and  that  it  must  be  registered. 

(12)  For   the   purposes   of    this   and   the    next    succ^eeding  New. 
section,  "  Registrar ''  means  the  Registrar  or  Assistant  Registrar, 

as  the  case  may  be,  in  the  district  wherein  the  company  itself  is 
registered,  if  it  is  registered  in  New  Zealand,  or,  if  it  is  registered 
out  of  New  Zealand,  then  the  Registrar  at  Wellington  ;  and  the 
office  for  registration  of  mortgages  and  charges  shall  be  ascer- 
tained accordingly. 

(13)  In  the  case  of  mortgages  or  charges  registered  prior  to  New. 
the  i)assing  of  this  Act  in  the  office  of  the  Registrar  at  Welling- 
ton, or  of  the  Assistant  Registrar  in  any  district,  the  validity 

of  such  registration  shall  not  be  affected  by  reason  merely  of  the 
situation  of  the  office,  but  the  Registrar  at  Wellington  shall 
cause  all  such  registrations  and  the  entries  affecting  the  same  to 
be  tranf erred  to  the  appropriate  office  under  this  Act,  to  the 
intent  that  in  each  office  there  may  be  a  complete  record  of  all 
registrations  and  entries. 

181.    (1)  The   Registrar  may,  on  evidence  being  given  to  Memtuandum 

his  satisfaction  that  the  debt  for  which  any  registered  mortgage  °'  satisfaction 

was  given  has  been  1)aid  or  satisfied,  enter  on  the  register  a  ??5/'^?^^* . , 
,  ..*:..  '     ^         ,  ^  liK)l,  No.  oH. 

memorandum  of  satisfaction  in  respect  of  such  mortgage.  sec.  IG  E.  Act 

(2)  The  Court,  on  application  made  to  it  for  that  purpose,  "*  ^^^* 

and  on  being  satisfied  that  the  debt,  claim,  or  liability  for  which 
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Part  YII.  any  registered  mortgage  was  given  has  been  paid  or  satisfied, 
may  order  that  a  memorandum  of  satisfaction  be  entered  on  the 
register,  and  the  Registrar  shall  enter  the  same  accordingly. 

Liability  of  182.    If  any  company  carries  on  business  when  the  number 

Smpany^  of  its  members  is  less  than  seven  for  a  period  of  six  months 
carrying  on  after  tlio  number  has  been  so  reduced,  every  person  who  is  a 
leMtban^*^  member  of  such  company  during  the  time  that  it  so  carries  on 
seven  mem-      business  after  such  period  of  six  months,  and  is  cognisant  of  the 

fact  that  it  is  so  carrying  on  business  with  fewer  than  seven 
1882,  No.  Ho.  members,  is  severally  liable  for  the  payment  of  all  the  debts  of 
Sec.  48  E  Act  the  company  contracted  during  such  time,  and  may  be  sued  for 

the  same  without  the  joinder  in  the  action  of  any  other  member. 

Audit  of  Accounf^. 

Appointment  188.    (1)   Every   company   shall   at    each   annual   general 

o  au  I  ors.       meeting  appoint  an  auditor  or  auditors,  to  hold  office  until  the 

1901,  No.  58.    "®^^  annual  general  meeting. 

^f^UMin^'  ^^^  ^*^^  ^^  ^^^  such  appointment  is  made  at  the  annual  general 

meeting,  the  Colonial  Secretar}-  may,  on  the  application  of  any 
member  of  the  company,  appoint  an  auditor  of  the  company  for 
the  current  year,  and  fix  the  remuneration  to  be  paid  to  him  by 
the  company  for  his  services. 

(3)  A  director  or  officer  of  the  company  shall  not  be  capable 
of  being  apj)ointed  auditor  of  the  company. 

(4)  The  first  auditors  of  the  company  may  be  appointed  by 
the  directors  at  any  time  ))efore  the  first  annual  general  meeting, 
and  if  so  appointed  shall  hold  ofiiee  until  that  meeting,  unless 
previously  removed  by  a  resolution  of  the  members  in  general 
meeting,  in  which  case  the  members  at  such  meeting  may 
appoint  auditors. 

(5)  The  directors  of  a  company  may  fill  any  casual  vacancy 
in  the  office  of  auditor,  but  while  any  such  vacancy  continues 
the  surviving  or  continuing  auditor  or  auditors  (if  any)  may 
act. 

Remuneration  184.   The  remuneration  of   the  auditors  shall  be  fixed  by 

of  auditors.  ^^^^  company  in  general  meeting,  except  that  the  remuneration 

1901,  No.  28.  of  any  auditors  appointed  before  the  statutory  meeting,  or  to  fill 

^®^v^^'  ^^^  any  casual  vacancy,  may  be  fixed  by  the  directors. 

Rights  and  185.    (1)  Every  auditor  of  a  company  shall  have  a  right  of 

audUors  access  at  all  times  to  the  books  and  accounts  and  vouchers  of 
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the  company,  and  shall  be  entitled  to  require  from  the  directors  Part  YII. 

and  officers  of  the  company  such  information  and  explanation 

as  may  be  necessary  for  the  performance  of  his  duties.  ^ec.  27  of  ^ 

(2)  The  auditors  shall  sign  a  certificate  at  the  foot  of  the  sec.  23  E.  Act 
balance-sheet  stating  whether  or   not  all  their  requirements  as  ?^  ^^f^; 
auditors  have  been  complied  with,  and  shall  make  a  report  to  728,  et  m/. 
the  members  on  the  accounts  examined  by  them  and  on  every  Goje-lJi*owne, 

*      p.  183,  f/  iteq 

balance-sheet  laid  before  the  company  in  general  meeting  during  Palmer,  p. 
their  tenure  of  office.  "  (•."50,  ff  x,v,. 

(3)  In  every  such  report  the  auditors  shall  state  whether,  in  ^' 
their  opinion,  the  balance-sheet  referred  to  in  the  report  is 
properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of 
the  state  of  the  company's  affairs  as  shown  by  the  books  of  the 
company  ;  and  such  report  shall  be  read  before  the  company  in 
general  meeting. 

186.  In  any  case  where  the  Audit  Office  is  appointed  by  Where  audit 
the  Colonial  Secretary  under  Section  133  hereof  to  be  the  auditor  ^^in^i 
of  a  company  the  Audit  Office  shall  have,  in  respect  of  such 
company,  its  accounts,  and  all  persons  dealing  with  its  moneys, 

the  same  powers  as  if  the  company  were  a  local  authority  within 
the  meaning  of  Sec.  6  of  "The  Public  Revenues  Act,  1892." 

Sperial  Andii. 

187.  The  Governor,  from  time  to  time,  on  the  application —  Audit  of 
(a)  Of   a   majority   in    number   representing   two-thirds   in  '^mpanies. 

value  of  the  shareholders  of   any  limited  company  or  sec.  2of 
company  limited  by  guarantee  ;  or  l®^-*'  ^o.  1/5. 

(h)  Of  a  majority  in  number   of   the  shareholders  of   any 
unlimited  company, — 
shall  order  the  accounts  of  such  company  to  be  audited  by  the 
Audit  Office :  and,  if  so  required  by  the  applicants,  shall  order  a 
valuation  to  be  made  of  the  assets  of  the  company. 

138.    (1)    Where  any  such  order  has  been  made  it  shall  be  Powers  of 
the  duty  of  all  officers  and  agents  of   the  company  to  produce  *"  *  *^   ^*^- 
for  the  examination  of   the   Audit  officer  appointed  to  inspect  xo!  16^         * 
the  accounts  of  any  company  all  books  and  documents  in  their 
custody  or  power. 

(2)  Any  such  Audit  officer  may  examine  on  oath  the  officers 
and  agents  of  the  company  as  to  its  business,  and  may  adminis- 
ter such  oath  accordingly. 

(3)  Every  officer  or  agent  of  the  company  who  refuses  to 
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produce  any  such  book  or  document,  or  to  answer  any  question 
relating  to  the  affairs  of  the  company,  is  liable  for  each  offence 
to  a  fine  not  exceeding  fifty  pounds,  or  to  imprisonment  for  a 
term  not  exceeding  three  months. 

(4)  Upon  the  conclusion  of  the  examination  the  Audit 
Office  shall  report  to  the  directors  of  the  company,  who  shall 
place  such  report  before  the  shareholders  of  the  company  at  its 
next  meeting,  and  in  case  the  directors  fail  eo  to  do  they  shall 
severally  be  liable  to  a  fine  not  exceeding  fifty  pounds,  to  be 
recovered  in  a  summary  manner  on  the  prosecution  of  any 
shareholder  of  the  company. 

189.  (1)  The  costs  and  expenses  of  any  such  audit,  or  of 
any  such  audit  and  valuation,  as  aforesaid  shall  be  according  to 
the  scale  fixed  by  the  Governor  in  Council  for  the  audit  of 
the  accounts  of  local  bodies. 

(2)  Such  costs  and  expenses  shall  be  borne  by  the  company, 
and  shall  be  paid  out  of  its  assets  into  the  Public  Account  and 
form  part  of  the  Consolidated  Fund. 

(3)  If  the  company  fails  to  pay  such  costs  and  expenses  the 
Audit  OflSce  shall  cause  the  same  to  be  recovered  as  a  debt  due 
to  the  Crown  in  any  Court  of  competent  jurisdiction. 

Inspection  of  Affairs  of  Company. 

140.  The  Court  may  appoint  one  or  more  competent 
inspectors  to  inquire  into  the  affairs  of  any  company,  and  to 
report  thereon  in  such  manner  as  the  Court  directs,  upon  appli- 
cation as  follows,  that  is  to  say, — 

(a)  In  the  case  of  a  company  having  a  capital  divided  into 
shares,  upon  the  application  of  members  holding  not 
less  than  one-fifth  part  of  the  whole  shares  of  the  com- 
pany for  the  time  being  issued. 

(h)  In  the  case  of  a  company  not  having  a  capital  divided 
into  shares,  upon  the  application  of  members  being  in 
number  not  less  than  one-fifth  of  the  whole  number  of 
persons  for  the  time  being  entered  in  the  register  of  the 
company  as  members. 

141.  The  application  shall  be  supported  by  such  evidence 
as  the  Court  requires,  for  the  purpose  of  showing  that  the  appli- 
cants have  good  reason  for  requiring  such  inquiry  to  be  made, 
and  that  they  are  not  actuated  by  malicious  motives  in  insti- 
tuting the  same. 

Mercantile  Finance  Co.,  12  N.Z.  248. 
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142.   The  Court  may  also  require   the  applicants  to  give  Part  YII. 

security  for  payment  of  the  costs  of  the  inquiry  before  appoint-   security  foi^ 

ing  an  inspector.  «>8te  ™ay  ^ 

required. 

148.    (1)  It  shall  be  the  duty  of  all  officers  and  agents  of  inspection  of 
the  company  to  produce  for  examination  by  the  inspector  all  ^^^  an<l  ex- 
books  and  documents  in  their  custody  or  power.  officers. 

(2)  An  inspector  may  examine  upon  oath  the  officers  and  Sec.  92  of 
agents  of  the   company   in   relation   to  its  business,  and  may  Sec.  58E.  Act 
administer  such  oaths  accordingly.  o^  1^2. 

(3)  If  any  officer  or  agent  refuses  to  produce  any  such  book 
or  document,  or  to  answer  any  question  relating  to  the  affairs  of  * 
the  company,  he  shall   be  liable    to  a  fine  not  exceeding  five 
j)Ounds  in  respect  of  each  offence. 

(4)  Upon  the  conclusion  of   the  inquiry  the  inspector  shall  Report  of 
report  his  opinion  to  the  Court.  qni'^.''^ '"' 

(5)  Such  rejwrt  shall  be  written  or  printed,  as  the  Court  sec.  93of 

directs.  1882.' No.  36. 

Sec.  59  K.  Act. 

(6)  A  copy  shall  be  forwarded  by  the  Registrar  of  the  Court   of  1862. 

to  the  registered  office  of  the  company,  and  a  further  copy  shall, 
at  the  request  of  the  members  upon  whose  application  the 
inquiry  was  made,  be  delivered  to  them  or  to  any  one  or  more 
of  them  for  the  use  of  all  such  members. 

(7)  All  expenses  of  and  incidental  to  any  such  inquiry  as 
aforesaid  shall  be  defrayed  by  the  members  upon  whose  appli- 
cation the  inquiry  was  made,  unless  the  Court  directs  the  same 
to  be  paid  out  of  the  assets  of  the  company,  which  it  is  hereby 
authorised  to  do. 

144.    (1)  Any  company  may,  by  si)ecial  resolution,  appoint   power  of  com- 
one  or  more  inspectors  for  the  purpose  of  examining  into  the  P*"y  *»  . 
affairs  of  the  company.  spectois. 

(2)  The  insjKJctor  so  appointed  shall  have  the  same  powers   Sec.  94  of 
and   perform  the  same  duties    as   inspectors  appointed  by  the   gee.  60  E  Act 
Court,  save  only  that  instead  of  making  his  report  to  the  Court   of  1862. 
he  shall  make  the  same  in  such  manner  and  to  such  persons  as 
the  company  in  general  meeting  directs ;   and  the  officers  and 
agents  of  the  company  shall  incur  the  same  penalties  in  case  of 
refusal  to  produce  any  book  or  document  hereby  required  to  be 
produced    to   such    inspector,   or    to    answer    any   question,   as 
they  would  incur  if  such  inspector  had  been  appointed  by  the 
Court. 
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Sec.  95  of 
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be  made. 

Sec.  96  of 
1882,  No.  35. 
Sec.  37  E.  Act 
of  1867. 


How  to  be 
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Sec.  96  of 
1882,  No.  35. 
Sec.  37  E.  Act 
of  18()7. 
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notes  and  bills 
•of  exchange. 

Sec.  97  of 
1882,  No.  35. 
Sec.  47  E. 
Act  of  18(52. 


Execution  of 
insti'unients. 

Sec.  99  of 
1882,  No.  35. 
Sec.  55  E.  Act 
of  1862. 


Execution  of 
instruments 
under  seal  cr 
.by  attorney. 
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145.  A  copy  of  the  report  of  the  inspector,  authenticated 
by  the  seal  of  the  company  into  whose  affairs  he  has  made 
inquiry,  shall  be  admissable  in  any  legal  proceeding  as  evidence 
of  the  opinion  of  the  inspector  as  to  any  matter  contained  in 
such  report. 

Contracts. 

146.  Any  contract  that,  if  made  l)etween  private  persons, — 
(a)    Must  be  by  deed,  shall,  when  made  by  a  company,  be  in 

writing  under  the  common  seal  of  the  company  : 
(6)  Must  be  in  writing  signed  by  the  parties  to  be  charged 
therewith,  may,  when  made  by  a  company,  l»e  in 
writing  signed  by  any  person  acting  on  behalf  of  and 
under  the  express  or  implied  authority  of  the  company: 
(r)  Might  be  made  verbally  without  writing,  may,  when 
made  by  a  company,  be  made  verbally  without  writing 
by  any  person  acting  on  behalf  of  and  under  the 
express  or  implied  authority  of  the  company. 

147.  All  contracts  made  according  to  the  provisions  herein 
contained  may  in  the  same  way  be  varied  or  discharged,  and 
shall  be  effectual  in  law,  and  shall  be  binding  on  the  com})any 
and  its  successors,  and  all  other  parties  thereto,  their  executors 
or  administrators,  as  the  case  may  be. 

148.  A  promissory  note  or  bill  of  exchange  shall  be  deemed 
to  have  been  made,  accepted,  or  indorsed  on  behalf  of  any  com- 
pany if  made,  accepted,  or  indorsed  in  the  name  of  the  company 
by  any  person  acting  under  the  express  or  implied  authority  of 
the  company,  or  if  made,  accepted,  or  indorsed  by  or  on  behalf 
of  or  on  account  of  the  company  by  any  person  acting  under  the 
authority  of  the  company. 

149.  Any  company  may,  by  instrument  in  writing  under 
its  common  seal,  empower  any  person,  either  generally  or  in 
respect  of  any  specified  matters,  Jis  its  attorney  to  execute* 
instruments  on  its  behalf  in  any  place  in  or  beyond  New 
Zealand  ;  and  every  instrument  signed  by  such  attorney  on 
behalf  of  the  company  shall  be  binding  on  the  company,  and 
have  the  same  effect  as  if  it  were  a  contract  or  engagement  of 
the  company  made  or  executed  as  hereinbefore  provided. 

150.  (1)  A  company,  whether  incorporated  in  or  out  of 
New  Zealand,  may  by  deed  under  its  common  seal,  or  under 
its  official  seal  for  use  in  New  Zealand,  appoint  an  attorney 
to  act  for  the  company  in  or  out  of  New  Zealand. 
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(2)  Any  deed,  contract,  or  instriunent  evidencing  or  carrying  Part  YII. 
into  effect  any  matter  within  the  powers  of  the  company,  and 

whether  executed  before  or  after  the  passing  of  this  Act, —  Sec.  6  of  1h93, 

(a)  To  which  the  common  or  official  seal  of  the  comi)any  is  "^   " 

affixed  I  or 

(b)  Which  is  executed  in  the  name  of  the  company  by  any 

person  appointed  the   attorney  of    the   company,    and 
such  person  has  at  the  time  of   such  execution  made 
a  statutory  declaration  tliat  he  is  the  attorney  of  the 
company  acting  under  a  power  of  attorney  specified  by 
him,  that  he  has  executed  such  deed,  contract,  or  instru- 
ment under  the  powers  thereby  conferred,  and  that  he 
has  not  at  the  time  of   such  declaration  received  any 
notice  of  the  revocation  of  such  power  of  attorney  by 
the  dissolution  of  the  company  or  otherwise, — 
shall  be  deemed  to  have  been  duly  executed  by  the  company,  and 
shall  bind  the  company  ;  and  all  persons  dealing  in  good  faith 
without  notice  of  any  irregularity  shall  be  entitled  to  uresume 
the  regular  and  proper   execution    of    such    deed,   contract,   or 
instrument  and  to  act  accordingly. 

Notines, 

151.   Any  summons,  notice,  order,  or  other  document  re-  Services  of 

quired  to  be  served  upon  the  company  may  l)e  served  by  leaving  "oticea  on 

the  same  at  the  company's  registered  office,  or  l)y  sending  it  ^^  jqq  qj 

through  the  post  in  a  prepaid  and  registered  letter  addressed  to  1^82,  No.  35. 
*u  ^  *i     i     «•  Sec.  02  E.  Act 

the  company  at  that  office.  of  i^(j2. 

162.    Any  document  to  l>e  served  by  post  on  the  company  Service  of 
shall  be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  "o*jces  by 
the  due  course  of  delivery  within  the  period  (if  any)  prescribed  ^,     \^,    , 
for  the  service  thereof ;   and,  in  proving  service  of  such  docu-  1882;  No.  35. 
ment,  it  shall  be  sufficient  to  prove  that  such  document  was  ^^^^2  ^'  ^  ' 
properly   directed,    and    that    it    was    put    as    a    prepaid   and 
registered  letter  into  the  post  office. 

158.   Any  summons,  notice,  order,  or  proceeding  requiring  Authentica- 

authentication  by  the  company  may  be  signed  by  any  director,  b^'^/u^^ny*^^ 

secretary,  or  other  authorised  officer  of  the  company,  and  need   ^^  jQg  q/ 

not  be  under  the  common  seal  of  the  company.  1882,  No.  35. 

Sec.  04  E  Act 

MinutcH  of  Meetings. 

164.    (1)  Every  company  shall  cause  minutes  of  all  resolu-  Evidence  of 

tions  and  proceedings  of  general  meetings  of  the  company  and  of  |^i^!^J^.^  ^^ 
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Part  YII.     the  directors  to  be  duly  entered  in  books  to  be  from  time  to  time 

provided  for  the  purpose. 
Sec.  103  of  (2)  Any  such  minute  as  aforesaid,  if  purporting  to  be  signed 

Sec.  67  E.  Act  by  the  chairman  of  the  meeting  at  which  such  resolutions  were 


of  1862. 


Security  for 
costs  to  be 
given  by  plain- 
tif!  company 
in  certain 


Sec.  104  of 
1882,  No.  35. 
Sec.  69  E.  Act 
of  1862. 


Allegations  in 
action  H 
against  mem- 
bers. 

Sec.  105  of 
1882,  No.  36. 
Sec.  70  E.  Act 
of  1862. 


Power  of 
assignee  to  sue 
and  be  sued. 


Recovery  of 
Fines. 
Sec.  106  of 


passed  or  proceedings  taken,  or  by  the  chairman  of  the  next 
succeeding  meeting,  shall  be  received  as  evidence  in  all  legal 
proceedings. 

(3)  Until  the  contrary  is  proved,  every  general  meeting  of 
the  company,  or  meeting  of  directors,  sliall  be  deemed  to  be  duly 
held  and  convened,  and  all  resolutions  or  proceedings  passed  or 
taken  thereat,  or  recorded  in  such  minutes  to  bo  duly  passed  and 
taken,  and  all  appointments  of  directors  or  liquidators  shall 
be  deemed  to  be  valid  ;  and  all  acts  done  by  such  directors  or 
liquidators  shall  be  valid,  notwithstanding  any  defect  afterwards 
discovered  in  their  appointments  or  qualifications. 

SimpHoiiit^ii  rflxr,  11  N  Z.  605. 

Legal  Proceedings. 

155.  Where  a  limited  company  is  plaintiff  in  any  action  or 
other  legal  proceeding  and  there  appears  by  any  credible  testi- 
mony to  be  reason  to  believe  that  if  the  defendant  is  successful 
in  his  defence  the  assets  of  the  company  will  be  insufficient  to 
pay  his  costs,  any  Court  or  Judge  havinj^  jurisdiction  in  the 
matter  n)ay  require  sufficient  security  to  l)e  given  for  such 
costs,  and  may  stay  all  proceedings  until  such  security  is 
given. 

Dominion  lUeicenj  v   Fonter,  77  L.T.  507. 

156.  In  any  action  brought  by  a  company  against  any 
member  to  recover  any  call  or  other  moneys  due  from  him  in 
his  character  of  member  it  shall  not  be  necessary  to  set  forth 
the  special  matter,  but  it  shall  be  sufficient  to  allege  that  the 
defendant  is  a  member  of  the  company  and  is  indebted  to  the 
company  in  respect  of  a  call  made,  or  other  moneys  due, 
whereby  an  action  has  accrued  to  the  company. 

157.  Any  {x^rson  to  whom  anything  in  action  belonging  to 
a  company  is  assigned  in  pursuance  of  this  Act  may  sue  or  be 
sued  in  respect  thereof  in  his  own  name. 

I>.   Sec.  218  of  1882,  No.  35  ;  Sec.  157  E.  Act  of  1862. 

158.  All  fines  under  this  Act  may  be  recovered  in  a  sum- 
mary   way   before   any   two  or  more   Justices   iu    the   manner 


1882,  No.  35.    provided  in  "  The  Justices  of  the  Peace  Act,  1^<82.'' 
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Arbitration,  Paart  YII. 


169.   Any  company  may  from  time  to  time  agree  to  refer 
and  may  refer  to  arbitration,  in  accordance  with  the  provisions  n^^^ter* 
of  "The  Arbitration  Act,  1890,^'  any  existing  or  future  difference,  matters  to 
question,  or  other  matter  in  dispute  between  itself  and  any  other 
company,  association,  or  person,  and  the  parties  to  the  arbitra-  ^^  i^^  jjo. 
tion  may  delegate  to  the  person  or  persons  to  whom  the  reference  35. 
is  made  any  power  to  settle  any  terms,  or  to  determine  any 
matter  capable  of  being  lawfully  settled  or  determined  by  the 
parties  themselves,  or  by  the  directors  of  such  companies. 

Change  of  Name  of  Company, 

160.  (1)   Any   company,   with   the   sanction   of    a  special  Power  of 
resolution    of    the    company    passed     in    manner    hereinafter  ^nge^name. 
mentioned,  and  with  the  approval  of  the  Court,  may  change  g^  jg  ^j 
its  name.  1882,  No.  86. 

(2)  Before  any  such  change  is  made  the  Court  may  cause  of  1862. 
such  inquiries  to  be  made  as  it  thinks  fit,  and  may  direct  such 
notices  to  be  given  either  to  particular  persons  or  generally,  in 

such  manner  as  it  deems  necessary,  and  may  summon  before 
it  any  person  interested  or  claiming  to  be  interested  in  the 
matter,  and,  after  hearing  all  such  persons  as  it  deems  to  be 
so  interested,  may  make  an  order  changing  the  name  of  such 
company,  either  upon  or  without  conditions,  or  may  decline  to 
make  such  order. 

(3)  Upon  the  order  of  the  Court  being  made,  the  Registrar 
shall  enter  the  new  name  on  the  register  in  the  place  of  the 
former  name,  and  shall  issue  a  certificate  of  incorporation 
altered  to  meet  the  circumstances  of  the  case. 

(4)  Such  alteration  of  name  shall  not  affect  any  rights  or 
obligations  of  the  company,  or  render  defective  any  legal  pro- 
ceedings instituted  by  or  against  the  company ;  and  any  legal 
proceedings  may  be  continued  or  commenced  against  the  com- 
pany by  its  new  name  that  might  have  been  continued  or  com- 
menced against  the  company  by  its  former  name. 

Change  of  Constitution  and  Objects  of  Company, 

161.  In  the  next  two  succeeding  sections  "deed  of  settle-  *'po«lof 

,  .  settlement 

ment"  includes  any  instrument  constituting  or  regulating  the  defined. 

company,  not  being  an  Act  of   the  General  Assembly,   Royal  8ec.2ofi89i, 

charter,  or  letters  patent.  Sec.  3  (3)  E. 

Aot'of  1890 ' 
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Part  YII.  162.    ( 1 )  A  company  may,  by  special  resolution,  alter  the 

^,  provisions  of  its  Men)orandum  of  Association  or  Deed  of  Settle- 

Company  may  ,     .  ,       ,  . 

alter  its  con-     ment  relating  to  the  objects  of  the  company,  so  far  as  may  be 

«tihition,^8ub-  required  for  any  of  the  purposes  hereinafter  specified,  or  alter 
firmation  by  the  form  of  its  constitution  by  substituting  a  Memorandum  and 
Court.  Articles  of  Association  for  a  Deed  of  Settlement,  either  with  or 

No.  4.  '  without  any  such  alteration  as  aforesaid  relating  to  the  objects 

^r^*  on^' ^^*    of  the  company,  but  in  no  case  shall  any  such  alteration  take 
Buckley,  p.       effect  Until  confirmed  by  the  Court  on  petition, 
l^lmer'p^  (2)  Before  confirming  any  such  alteration  the  Court  must 

1157,  et  iteq,      be  Satisfied — 

Court  to  be  (a)  That  suflBcient  notice  has  been  given  to  every  holder  of 

certafnp^te  debentures  of  the  company,  and  any  persons  or  class  of 

persons   whose   interests   will,   in   the   opinion   of    the 
Court,  be  affected  by  the  alteration  ;  and 
{h)  That  with  respect  to  every  creditor  who  in  the  opinion 
of  the  Court  is  entitled  to  object,  and  who  signifies  his 
objection  in  manner  directed  by  the  Court,  either  his 
consent  to  the  alteration  has  been  obtained,  or  his  debt 
or  claim  has  been  discharged  or  has  determined,  or  has 
been  secured  to  the  satisfaction  of  the  Court : 
Provided  that  the  Court  may,  in  the  case  of  any  person  or 
class  of  persons,  for  special  reasons,  dispense  with   the   notice 
required  by  this  sub-section. 
Order  may  be  (3)  An  order  confirming  any  such  alteration  may  be  made 

on  such  terms  and  subject  to  such  conditions  as  to  costs  and 
otherwise  as  the  Court  deems  fit. 
Court  to  exer-  (4)  The  Court  shall  in  exercising  its  discretion  under  this 

aa^  in teres^ta  ^^^  h&ve  regard  to  the  rights  and  interests  of  the  members 
of  members  of  the  company,  or  of  any  class  of  those  members,  as  well 
creditors.  ^8  ^  ^^^  rights  and  interests  of  the  creditors,  and  may,  if  it 
thinks  fit,  adjourn  the  proceedings  in  order  that  an  arrange- 
ment may  be  made  to  its  satisfaction  for  the  purchase  of  the 
interests  of  dissentient  members,  and  may  give  such  direc- 
tions and  make  such  orders  as  it  thinks  expedient  for  the 
purpose  of  facilitating  any  such  arrangement  or  carrying  the 
same  into  effect : 

Provided  that  it  shall  not  be  lawful  to  expend  any  part  of 
the  capital  of  the  company  in  any  such  purchase. 

(5)   The    Court   may   confirm,    either   wholly  or   in    part, 
any  such  alteration  as  aforesaid  relating  to  the  objects  of  the 


made  on 
terms. 
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company  if  it  appears  that  the  alteration  is  required  in  order  Part  YIL 


to  enable  the  company — 

^      ''  Court  may 

(c)  To  carry  on  its  business   more   economically  or   more  confinn  anv 

efficiently;  or  P"^P^„  ,;. 

(d)  To  attain  its  main  purpose  by  new  or  improved  means ;  certain  cases. 

or 

(e)  To  enlarge  or  change  the  local  area  of  its  operations  ;  or 
(/)  To  carry  on  any  business  or  businesses  that  under  exist- 
ing circumstances  may  conveniently  or  advantageously 
be  combined  with  the  business  of  the  company ;  or 

(g)  To  restrict  or  abandon  any  of  the  objects   specified  in 
the  Memorandum  of  Association  or  Deed  of  Settlement. 

163.    (1)  Where  a  company  has  altered  the  provisions  of  Registration 
its  Memorandum  of  Association  or  deed  of  settlement  relating  to  consequences 
the  objects  of  the  company,  or  has  altered  the  form  of  its  consti-  thereof, 
tution  by  substituting  a  Memorandum  and  Articles  of  Associa-  Sec.4ofirt<)i, 
tion  for  a  deed  of  settlement,  and  such  alteration  has  been  con-  gee.  2  E.  Act 
firmed  by  the  Court,  an  office  copy  of  the  order  confirming  such  «'  l^^^- 
alteration,  togetlier  with  a  printed  copy  of    the  Memorandum 
of  Association  or  deed  of  settlement  so  altered,  or  together  with 
a  printed  copy  of  the  substituted   Memorandum   and   Articles 
of  Association,  as  the  case  may  be,  shall  be  delivered   by  the 
company  to  the   Registrar  within  fifteen   days   from    the   date 
of  the  order. 

(2)  Tlie  Registrar  shall  register  such  docun)ent,  and  certify 
under  his  hand  the  registration  thereof,  and  his  certificate  shall 
be  conelusive  evidence  that  all  the  requirements  of  this  Act  with 
respect  to  such  alteration  and  the  confirmation  thereof  have  been 
complied  with,  and  thenceforth  (but  subject  to  the  provisions  of 
this  Act)  the  Memorandum  or  deed  of  settlement  so  altered  shall 
be  the  Memorandum  of  Association  or  deed  of  settlement  of  the 
company  ;  or,  as  the  case  may  be,  such  substituted  Memorandum 
and  Articles  of  Association  shall  apply  to  the  company  in  the 
same  manner  as  if  the  company  were  a  company  registered 
under  this  Part  of  this  Act  with  such  Memorandum  and  Articles 
of  Association,  and  the  company's  deed  of  settlement  shall  cease 
to  apply  to  the  company. 

(3)  If  a  company  makes  default  in  delivering  to  the  Regis-  Penalty  on 
trar  any  document  required  by  this  section  to  be  delivered  to  ^^p^^y^ 
him,  the  company  shall  be  liable  to  a  fine  not  exceeding  ten 
pounds  for  every  day  during  which  it  is  in  default. 
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Private  Companies. 

164.  Notwithstanding  anything  in  this  Act,  it  shall  be 
lawful  for  any  number  of  persons  not  exceeding  twenty-five 
associated  for  any  lawful  purpose,  by  subscribing  their  names 
to  a  Memorandum  of  Association  as  hereinafter  specified,  and 
otherwise  complying  with  the  requirements  of  this  Act  in  respect 
of  registration,  to  form  a  private  company  having  its  capital 
divided  into  shares,  and  having  the  liability  of  its  members 
limited  by  shares,  or  by  shares  and  by  guarantee. 

165.  Excepting  as  in  this  Part  of  this  Act  mentioned,  all 
the  provisions  of  this  Act  applicable  to  companies  whose  liability 
is  limited  by  shares  or  by  guarantee  shall  apply  to  private  com- 
panies, according  to  the  nature  thereof. 

166.  (1)  Where  a  company  is  formed  under  this  Part  of 
this  Act  the  Memorandum  of  Association  shall  state — 

(a)  The  name  of  the  proposed  company,  with  the  addition 

of  the  word  "  limited  "  as  the  last  word  of  such  name  ; 
(6)  That  the  company  is  a  private  company  ; 

(c)  The  objects  for  which  the  company  is  proposed  to  be 

established  ; 

(d)  That  the  liability  of  the  members  is  limited  ; 

(e)  The  amount  of  share  capital  with  which  the  company 

proposes  to  be  registered. 

(2)  All  the  share  capital  with  which  a  private  company  is 
registered  shall  be  subscribed  for  in  the  Memorandum  of  Asso- 
ciation. 

(3)  The  Memorandum  of  Association  shall,  in  case  the 
liability  of  the  members  is  limited  by  shares  and  by  guarantee, 
contain  a  declaration  that  each  member  undertakes  to  contribute 
to  the  assets  of  the  company  (in  addition  to  any  amount  which 
he  may  be  liable  to  contribute  in  respect  of  his  shares),  in  the 
event  of  the  same  being  wound-up  during  the  time  that  he  is 
a  member  or  within  one  year  afterwards,  such  sum  as  may  be 
required,  not  exceeding  an  amount  specified  in  respect  of  each 
member  in  the  Memorandum  of  Association,  for  payment  of  the 
debts  and  liabilities  of  the  company  contracted  before  the  time 
at  which  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding-up  the  company,  and  for  the  adjust- 
ment of  the  rights  of  contributories  among  themselves. 
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167,  Every  certificate  of  incorporation  issued  in  respect  of  Part  Vll. 
a  private  company  shall  state  expressly. that  it  is  so  issued.  Certificate  of 

168.  (1)  It  shall  not  be  obligatory  on  a  private  company  to 

register  its  Articles  of  Association  (if  any)  or  its  regulations,  nor  vUioaf  o^'^e 
to  forward  to  the  Registrar  the  list  and  summary  as  required  by  Aoi  not  to 
Sub-section  2  of  Section  101  hereof.  ^PP^^' 

Where  Articles  of  Association  are  not  registered,  persons  dealing  with  the 
company  are  not  fixed  with  notice  of  their  contents,  and  therefore  all  that  is 
done  hj  the  company  in  accordance  with  its  powers  under  the  Memorandam  of 
Association  may  be  presumed,  by  persons  external  to  the  company  acting  in 
good  faith,  to  have  been  done  in  accordance  with  the  Articles ;  see  pars.  0  and 
10,  p.  6  supra. 

(2)  Every  private  company  shall,  within  fourteen  day  after  Change  of 
any  alteration  is  made  in  its  register  of  members,  forward  to  the  S^®°^^^^ 
Registrar  a  complete  list  of  such  members,  showing  their  names, 
addresses,  and  occupations  (if  any),  and  the  number  of  shares 

held  by  each,  and  such  list  shall  be  signed  by  the  manager  or 
secretary ;  and  any  default  in  compliance  with  this  sub-section 
shall  be  deemed  to  be  a  default  in  compliance  with  Section  101 
hereof,  and  shall  be  punishable  accordingly. 

(3)  Every  private  company  shall  permit   any  creditor  or  Register  of 
member  thereof  to  inspect  at  all  reasonable  times  its  register  of  ™®™^™- 
members  and  directors  and  the  summary  required  by  Section  101 
hereof.     Any  company  committing  a  breach  of  this  sub-section 

shall  be  liable  to  a  fine  not  exceeding  one  hundred  pounds, 
unless  (in  the  case  of  a  creditor)  it  pays  the  debt  due  to  such 
creditor. 

(4)  The  following  provisions  of  this  Act  shall  not  apply  to 
private  companies,  namely  : — 

Section  35,  as  to  transfers  of  shares  in  respect  of  which  calls 

are  unpaid ; 
Sections  70  to  73,  as  to  directors'  qualifications,  payment  of 

calls,  and  directors'  fees ; 
Section  87,  as  to  the  statutory  meeting ; 
Sections  95  to  97,  relating  to  allotment  of  shares  and  returns 

of  allotment  and  filing  contracts  as  to  fully  or  partly 

paid-up  shares ; 
Section  99,  relating  to  commencement  of  business  ; 
Section  132,  as  to  carrying  on  business  with  fewer  than 

seven  members. 

(5)  It  shall  not  be  lawful  for  a  private  company  or  for  the 
directors  thereof  to  issue  any  prospectus  inviting  subscriptions 
for  shares  in  its  capital. 
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(6)  Anything  that  may  be  done  by  a  company  registered 
under  Part  I.  hereof  by  resolution,  special  resolution,  or  extra- 
ordinary resolution  may  be  done  by  a  private  company  by  an 
entry  in  its  minute  book,  signed  by  at  least  three-fourths  of  the 
members,  holding  in  the  aggregate  at  least  three-fourths  of  the 
shares  in  the  capital  of  the  company,  and  the  company  shall 
forthwith  on  any  such  entry  being  signed  forward  to  every  mem- 
ber who  has  not  signed  the  same  a  copy  thereof,  including  tlie 
signatures  to  such  entry. 

169.  (1)  If  any  private  company  carries  on  business  with 
a  greater  number  of  members  than  twenty-five,  every  member 
of  such  company  shall  be  liable  to  a  fine  of  five  pounds  for 
every  day  during  which  it  so  carries  on  business. 

(2)  If  any  private  company  carries  on  business  for  a  period 
of  six  months  when  the  number  of  its  members  shall  be  reduced 
to  one  only,  such  member  shall  be  personally  liable  for  the  pay- 
ment of  the  whole  debts  of  the  company  contracted  during  tlie 
time  it  so  carries  on  business,  and  may  be  sued  for  the  same  in 
any  Court  of  'competent  jurisdiction. 

170.  (1)  If  it  appears  to  the  Court  on  the  winding-up  of  a 
private  company  that  any  member  of  such  company  acting  in  its 
affairs  has,  prior  to  such  winding-up,  knowingly  done  or  omitted 
any  act,  or  been  party  or  privy  to  any  act  or  omission,  which,  if 
such  member  were  a  sole  trader  and  had  been  adjudged  bank- 
rupt, would  render  him  liable  to  the  penalty  imposed  by  Section 
137  of  ''The  Bankruptcy  Act,  1892,"  the  Court  may,  if  it  finds 
that  such  act  or  omission  has  in  fact  prejudiced  the  creditors  or 
any  creditor  of  the  company,  order  any  such  member  to  pay  to 
the  liquidator  of  the  company  such  sum  in  addition  to  the 
amount  for  which  he  may  be  liable  under  the  constitution  of 
the  company  as  to  the  Court  may  seem  just. 

(2)  The  Court  may  by  the  same  or  any  subsequent  order 
direct  that  such  sum  or  any  part  thereof  shall  be  applied  in  pay- 
ment of  the  claims  of  any  particular  creditor  or  creditors  of  the 
company,  on  such  terms  (if  any)  as  the  Court  may  direct. 

(3)  The  powers  conferred  by  this  section  shall  be  in  addition 
to  any  other  powers  which  the  Court  may  have  on  winding-up. 

171.  (1)  Any  company  incorporated  prior  to  the  passing  of 
this  Act,  or  under  Part  I.  of  this  Act,  the  number  of  whose 
members  is  or  may  at  any  time  hereafter  be  or  be  reduced  to 
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twenty-five  or  any  less  number,  may  be  registered  under  this  ^^J^t  YII. 
Part  of  this  Act  on  lodging  with  the  Registrar  an  application, 
signed  by  all  the  members  of  the  company,  stating  that — 

(a)  The  persons  therein  named  are  the  only  members  of  the    * 

company  ; 

(b)  Such  members  hold  shares  to  the  full  amount  of  the 

nominal  capital  of  the  company  ; 

(c)  They  have  made  a  fair  valuation  of  the  company's  assets 

and  liabilities,  and  that  the  company  is  solvent  ; 

(d)  The  members  of  the  company  desire  that  the  company 

be  re-registered  under  this  Part  of  this  Act. 

(2)  Such  application  shall  be  verified  by  the  statutory 
declaration  of  every  member  of  the  company,  and  the  company 
shall  lodge  with  the  application  the  company's  certificate  of 
incorporation,  and  a  certificate  by  two  auditors,  made  not  more 
than  three  months  prior  to  the  date  of  the  application,  that  they 
have  investigated  the  affairs  of  the  company,  and  that  the  com- 
pany is  at  the  date  of  such  certificate  a  solvent  company. 

(3)  The  Registrar  shall,  on  payment  of  a  fee  of  five  pounds, 
enter  on  the  Memorandum  of  Association  of  such  company  a 
minute  that  the  company  is  re-registered  under  this  Part  of  this 
Act  as  a  private  company,  and  shall  enter  a  similar  minute  on 
the  certificate  of  incorporation  of  the  company,  and  shall  sign 
each  such  minute  and  state  therein  the  date  thereof,  and  there- 
upon the  same  consequences  shall  follow  as  to  the  rights,  powers, 
and  duties  of  the  company  as  if  the  same  had  originally  been 
incorporated  under  this  Part  of  this  Act  ;  and  the  said  minutes 
shall  be  conclusive  evidence  of  the  same  matters  as  a  certificate 
of  incorporation  ;  but  such  re-registration  shall  not  alter  the 
identity  of  the  corporation,  or  affect  the  rights  of  the  company 
or  of  any  person  against  the  company. 

(4)  The  Registrar  shall  make  all  such  entries  in  the  Register 
as  shall  be  necessary  to  give  effect  to  and  evidence  such  re- 
registration  as  aforesaid. 

172.   (1)  Any  company  registered  under  this  Part  of   the  Private  corn- 
Act,  whether  originally  incorporated  hereunder  or  not,  may  l)e  £^^*V®^*^' 
re-registered  as  a  company  under  Part  I.  hereof  on  lodging  with  public  com- 
the  Registrar  an  application,  signed  by  all  the  members  of  such  P^'^y 
company,  stating  that  the  persons  therein  named  are  the  only 
members  of  such  company,  and  that  it  is  desired  to  register  the 
company  as  a  company  limited  by  shares  or  limited  by  guarantee 
under  Part  I.  hereof,  as  the  case  may  be. 


392  THE   COMPANIES   ACT,   1968. 

Private  Gompajiies.      Windintf-np. 

Part  YII.  (2)    Such   application   shall    he    veritied    hy    the    statutory 

declaration  of  every  member  of  the  company,  and  the  com- 
pany shall  lodge  with  the  said  application  its  certificate  of 
incorporation  and  a  copy  of  its  regulations  signed  by  all  the 
members  of  the  company. 

(3)  The  Registrar  shall,  on  payment  of  the  fee  of  five 
pounds,  enter  on  the  Memorandum  of  Association  of  such 
company  a  minute  that  the  company  is  re-registered  under 
Part  I.  hereof,  and  shall  enter  a  similar  minute  on  the  cer- 
tificate of  incorporation  of  the  company,  and  shall  sign  each 
such  minute  and  state  therein  the  date  thereof,  and  thereupon 
the  same  consequences  shall  follow  as  to  the  rights,  jx)\vers,  and 
duties  of  the  company  under  this  Act  as  on  incorporation  under 
Part  I.  of  this  Act  ;  and  the  said  minutes  shall  be  conclusive 
evidence  of  the  same  matters  as  a  certificate  of  incorporation  ; 
but  such  re-registration  shall  not  alter  the  identity  of  the 
corporation  or  affect  the  rights  of  the  company  or  of  any 
person  against  the  company. 

(4)  The  Registrar  shall  make  all  such  entries  in  the  register 
as  shall  be  necessary  to  give  effect  to  and  evidence  such  re- 
registration  as  aforesaid. 

(5)  Any  company  re- registered  under  this  section  shall 
forthwith  on  such  re-registration  forward  to  the  Registrar  the 
list  and  summary  required  by  Section  101  hereof  to  be  for- 
warded to  the  Registrar,  and  a  default  in  compliance  with  this 
requirements  hall  be  a  default  in  compliance  with  Section  101 
hereof,  and  be  punishable  accordingly. 

PART  Y. 

Winding-up  of  Companies  and  Associations. 

Meaning  of  ITS.   The  term  "  contributor}'  "  means  every  person  liable 

**contribu-       t,o  contribute  to  the  assets  of  a  company  in  the  event  of  the 

same  being  wound  up;  and  also,  in  all  proceedings  for  deter- 
1882,  No.  35.  mining  the  persons  who  are  to  be  deemed  contributories,  and  in 
^M862^^^^  all  proceedings  prior  to  the  final  determination  of  such  persons, 

includes  any  person  alleged  to  be  a  contributory. 

Buckley,  p.  235  ;   Gore-Browne,  pp.  724,  823 ;   Palmer,  W-U.,  p.  461. 

Nature  of  174.   The  liability  of  any  person  to  contribute  to  the  assets 

^**^t^'^to  ^^  ^  company  in  the  event  of  the  same  being  wound  up  shall  be 

f  deemed  to  create  a  debt  accruing  due  from  such  person  at  the 

1882,  No.  36.  time  when  his  liability  commenced,  but  payable  at  the  time  or 
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resp^jtive  times  when  calls  are  made  as  hereinafter  mentioned  Part  YII. 


for  enforcing  such  liability  ;  and  it  shall  be  lawful,  in  the  case  of      ^    .. 
the  bankruptcy  of  any  contributory,  to  prove  against  his  estate  ot  i862. 
the  estimated  amount  of  his  liability  to  future  calls  as  well  as  Buckley,  p. 
his  ascertained  liability  for  calls  already  made. 

176.   If    a  contributory  dies,  either  before  or  after  he  is  Contribu 
placed  on  the  list  of  contributories  hereinafter  mentioned,  his  ^^^JJ]  ^'^^ 
executors  or   administrators  shall   be   liable  in   due  course  of  See.  138  of 
administration  to  contribute  to  the  assets  of  the  company  in  ^g^y^Jj  ^^^^ 
discharge  of  his  liability,  and  shall  be  deemed  to  be  contribu-  of  1862. 
tories  accordingly.  ^^^^^""^^  P' 

176.  If    a   contributory   becomes   bankrupt,   either   before  Contribu- 
or  after  he  is  placed  on  the  list  of  contributories,  the  assignee  ^^v^^j?^'*^ 
of    his   estate   shall   be   deemed   to   represent   him   for   all  the  y^^  ^gg  ^^ 
purposes  of  the  winding-up,  and  to  be  a  contributory  accord-  1882,  No.  3'). 
ingly,  and  may  be  called  upon  to  admit  to  proof  against  the  ofi*862.       ^ 
estate  of  such  bankrupt,  or  otherwise  allow  to  be  paid  out  of  his  Bucklej,  p. 
assets  in  due  course  of  law  any  moneys  due  from  such  bankrupt  Gore-Browne, 
in  respect  to  his  liability  to  contribute  to  the  assets  of  the  com-  P-  ^24. 
pany  being  wound  up. 

Winding-up  by  the  Court, 

177.  A  company  may  be  wound-up  by  the  Court  under  the  When  com- 
foUowing  circumstances,  that  is  to  say,—  wound-up  b^ 

(a)  If  the  company  passes  a  special  resolution  requiring  the  Court. 

company  to  be  wound-up  by  the  Court ;  or  Sec.  142  of 

(h)  If  the  company  does  not  commence  its  business  within  a  g^^.  ^^  g  '^^^ 

year  from  its  incorporation,  or  suspends  its  business  for  of  1862. 

the  space  of  a  whole  year  :  or  247°  ®^''  ^' 

(c)  If   the  members   are   reduced   in  number  to  less  than  Gore-Hrowne. 

seven  .   or  Palmer  W- 1'., 

(d)  If  the  company  is  unable  to  pay  its  debts  :  or  p.  37,  rt  «<•</. 

(e)  If  the  Court  is  of  opinion  that  it  is  just  and  equitable  p.  Ml. 

that  the  company  should  be  wound  up. 
See  Sec.  87  (9)  which  provides  that  a  company  may  be  wound-up  if  the 
statutMy  meeting  be  not  hM^  or  the  report  required  by  the  section,  not  filed. 

178.  A  company  shall  be  deemed  to  be  unable  to  pay  its  When  com- 

Af^hia P»ny  deemed 

^^^^^9  unable  to  pay 

(a)  Whenever  a  creditor,   by  assignment  or  otherwise,  to  its  debts. 
whom  the  company  is  indebted  at  law  or  in  equity  in  a  Sec- 143  of  ^ 
sum  exceeding  fifty  pounds  then  due  has  served  on  the 
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Sec.  80  E.  Act 
of  1862. 
Buckley,  p. 
260. 

Gore -Browne, 
p.  717,  et  »eq. 
Palmer  W-U., 
p.  o9,  et  seq. 

p.  292. 


.\pplioation 
for  winding- 
up  to  be  made 
by  petition. 

Sec.  144  of 
1882,  No.  35. 
Sec.  82  K.  Act 
of  1862. 
Buckley,  p. 
263. 

Gore-Browne, 
p.  722. 

Palmer  W-U., 
p.  49. 

New. 

p.  205. 


When  con- 
tributory not 
entitled  to 
present 
petition. 
Sec.  145  of 
1882,  No.  35. 
Sec.  40  E.  Act 
of  1867 
Bucklev,  p. 
663. 

Palmer  W-r., 
p.  54. 
p.  297. 


Winding-up  by  the  Court. 

company,  by  leaving  the  same  at  its  registered  office, 
a  demand  under  his  hand  requiring  the  company 
to  pay  the  sum  so  due,  and  the  company  for  the 
space  of  three  weeks  succeeding  the  service  of  such 
demand  has  failed  to  pay  such  sum,  or  to  secure  or 
compound  for  the  same  to  the  reasonable  satisfaction 
of  the  creditor : 

(h)  Whenever  execution  or  other  process  issued  on  a  judg- 
ment, decree,  or  order  obtained  in  any  Court  in  favour 
of  any  creditor,  in  any  proceeding  instituted  by  such 
creditor  against  the  company,  is  returned  unsatisfied  in 
whole  or  in  part : 

(r)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court 
that  the  company  is  unable  to  ))ay  its  debts. 

179,  (1)  Any  application  to  the  Court  for  the  winding-up 
of  a  company  shall  l)e  by  petition  presented  by  the  company,  or 
by  any  one  or  more  creditors  or  contributories  of  the  company, 
or  by  all  or  any  of  the  above  parties,  together  or  separately ; 
and  every  order  made  on  any  such  petition  shall  operate  in 
favour  of  all  the  creditors  and  all  the  contributories  of  the  com- 
pany in  the  same  manner  as  if  made  upon  the  joint  petition  of 
a  creditor  and  a  contributory. 

(2)  For  the  purjmses  of  this  section  **  creditor "  includes 
every  person  who,  if  the  company  is  ordered  to  be  wound  up, 
would  be  entitled  to  prove  against  the  company  in  respect  of 
any  debt  or  claim,  but  nothing  herein  shall  entitle  a  person  to 
present  a  petition  under  paragraph  {a)  or  {h)  of  the  last  preced- 
ing section  in  respect  of  a  debt  not  due  and  presently  payable. 

(3)  The  holder  of  a  share  warrant  to  bearer,  or  of  any 
stock,  may  present  a  petition  as  if  he  were  a  contributory  whose 
shares  were  fully  i)aid  up.  and  shall  have  all  the  rights  of  such 
a  contributory. 

180.  A  contributory  of  a  company  shall  not  be  entitled  to 
present  a  petition  for  w4nding-up  such  company  unless  the 
members  of  the  company  are  reduced  in  number  to  less  than 
seven,  or  unless  the  shares  in  respect  of  which  he  is  a  con- 
tributory, or  some  of  them,  either  were  orginally  allotted  to 
him,  or  have  been  held  by  him  and  registered  in  his  name  for 
a  period  of  at  least  six  months  during  the  eighteen  months 
previous  to  the  commencement  of  the  winding-up,  or  Imve 
devolved  upon  him  through  the  death  of  a  former  holder. 


THE    COMPANIES   ACT.   1903.  395 

Winding-up  by  the  Court. 
181.    A  winding-up  of   a  company  by  the  Court   shall   be  Part  YII. 


deemed  to  commence  at  the  time  of    the   presentation  of  the  commence- 

petition  for  the  winding-up.  mentof 

Sec.  147  of  1882,  No.  35  ;   Sec.  84  E.  Act  of  18*J2.  by  Cou?t"^ 

182.   The  Court  may  at  any  time  after  the  presentation  of  Provisional 

ji  petition  for  winding  up   a   company  appoint   a   provisional  Liquidator, 

liquidator  of   the  assets  of  the  company,  and  may  limit  and  i.59of  1882, 

restrict   his   powers   by  the   order  appointing  him,  or  by  any  ^^-  ^^ 

subsequent  order.  E.  Act  of  lHii2. 

188.    (1)  Upon  hearing  the  petition  the  Court  may  either  Order  of 

grant  or  dismiss  the  same,  with  or  without  costs,  or  adjourn  the  inc^TOStion*^ 

hearing  conditionally  or  unconditionally,  and  make  any  interim  secs.  149  and 

order  or  any  other  order  that  it  deems  just.  ^^  ?'  l^*-^' 

(2)  A  copy  of  every  such  order  shall  forthwith  be  forwarded  Secs.85and% 

by  the  company  to  the  Registrar,  who   shall   make  a  minute  E.Actofi8o2 

thereof  in  his  books  relating  to  the  company.  p.302,etHeq. 

Buckley,  p.  288;   Palmer,  W-U.,  pp.  02,  98,  ill. 

184.  The  Court  may,  at  any  time  after  an  order  has  been  Power  of 

made   for   winding-up   a   company,    ui)on    the    application    by  p^edings-^ 

motion   of    the   liquidator  or   any  creditor  or   contrilmtory   of  sec.  162  of 

the  companv,  and  upon  i)roof   to  the  satisfaction  of  the  Court  ?;^*^'  ^2;  ^.^• 
,  ,,1.  .  1    ..  ,         .     1.  ,  Sec.  81)  E.  Act 

that  all  proceedmgs  in   relation  to  such  winding-up  ought  to  of  isoi. 

be  stayed,  make  an  order  staying  the  same,  either  altogether  or  Sljf^*®^'  ^' 

for  a  limited  time,  on  such  terms  and  subject  to  such  conditions  Palmer  W.U., 

as  it  deems  fit.  P-  ^^^' 

185.  (1)  The  Court  may,  as  to  all  the  matters  relating  to  Couit  may  re- 
the  winding-up,  bave  regard  to  the  wishes  of  the  creditors  or  creditoreor^^ 
contributories  as  proved  to  it  by  any  sufficient  evidence,  and  contributories 
may  direct  meetings  of  the  creditors  or  contributories  to  l)e  ^ec.  154  of 
summoned,  held,  and  conducted  in  such  manner  as  it  thinks  ^^  9^  ^  ^.ct 
fit  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  ot  1862. 

a  person  to  act  as  chairman  at  any  such  meeting,  and  to  report  302!  ^^  ^' 
the  result  of  such  meeting  to  the  Court.  Palmer  W-U., 

(2)  In  the  case  of   creditors,  regard   is   to   be   had   to  the  384. 
amount  or  value  of  the  debts  due  to  each  creditor,  and  in  the  p.  303. 
case  of  contributories  to  the  number  of  votes  conferred  on  each 
contributory  by  the  regulations  of  the  company. 

Official  Liquidators. 

186.  Where  a  company  is  ordered  to  be  wound  up  by  the  Assignee  to  be 
Court,  the  Official  Assignee  under  "  The  Bankruptcy  Act,  1892,"  J^^^  ^^ ^j^m*' 

pany. 
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Part  VII.     of  the  district  wherein  the  company's  principal  office  is  situate 
shall,  by  force  of  this  Act,  and  without  the  necessity  of  any 

p.  806.  appointment  or  order,  be  the  sole  liquidator  (under  the  style  of 

the  "  Official  Liquidator  ")  of  the  company. 

Sec.  31  of  1901,  No.  68  ;  Sec.  4  E.  W-U.  Act  of  1890. 

Court  may  ap-  187,   In  any  such  case  the  Court  may,  on  the  application 

vTsorato  a^Et  ^^  ^^^  Creditor  or  contributory  of  the  company,  appoint  any 
in  winding-up  number  of  fit  persons  (not  exceeding  three)  to  be  Supervisors 
mi^N^^ss'  *^^  ^^®  purpose  of  assisting  and  advising  the  Official  Liquidator 
p.  806.  ^^  ^^®  winding-up  of  the  company. 

Vacancy  in  188.   Any  Supervisor  may  resign  by  notice  in  writing  to 

sTwervisor  *^®  Official  Liquidator,  or  may  be  removed  by  the  Court  on  the 
Sec.  32  (2)  of  application  of  the  Official  Liquidator  or  of  any  creditor  or  con- 
1901,  No.  58.    tributory   on   due  cause   shown,   and   any   vacancy  occasioned 

thereby  or  by  the  death  of  a  Supervisor  may  be  filled  up  by  the 

Court. 

Settlement  of  189.   The  Official  Liquidator  shall  have  regard  to  the  views 

tween^OfficTai  ^^^  advice  of  the  Supervisors ;  and,  if  any  question  or  difference 

Liquidator  arises  between  him  and  them  or  any  of  them,  the  Court,  on  the 

vrsors."^^'^  application  of  the  Official  Liquidator  or  of  any  Supervisor,  may 

Sec.  33  of  give  directions  in  the  matter. 
1901,  No.  68. 

Official  Liqui-  190.   With  the  consent  of    the   Supervisors  (if   any)   the 

datormay  Official  Liquidator  may  from  time  to  time  employ  a  solicitor 
aoHcitor.  ^^  assist  him  in  the  performance  of  his  duties. 

Sec.  34  of  1901,  No.  68. 

Remuneration  191.   (1)  The  Official  Liquidator  and  each  Supervisor  shall 

to  be  paid  out  |jg  entitled  to  such  remuneration  out  of  the  assets  of  the  com- 
of  assets  of  .     z.       j  t        i      .^ 

company.         pany  as  IS  fixed  by  the  Court. 

Sec.  36  of  (2)  Such  remuneration  shall  be  a  first  charge  on  the  assets 

'    ^*  *  '    of  the  company,  and,  in  the  case  of  the  Official  Assignee,  shall 
be  paid  into  the  Public  Account  and  form  part  of   the  Con- 
solidated Fund, 
style  and  192.   The  Official  Liquidator  shall  be  described  by  the  style 

duties  of  Offi-  Qf  the  Official  Liquidator  of  the  particular  company  in  respect 

,.«  .       of  which  he  is  appointed,  and  not  by  his  individual  name  ;  he 
Sec.  168  of  ,     ,,       ,      .         ,.  ,  ,       ,.  ,     ,,     , 

1882,  No.  36.    shall  take  into  his  custody  or  under  his  control  all  the  property, 

1901  %^^  S8  ^^^^^-^j  ^^^  things  in  action  to  which  the  company  is  or  appears 
Sec.  94  E.  Act  to  be  entitled,  and  shall  perform  such  duties  in  reference  to  the 
of  1862.  winding-up  of  the  company  as  are  imposed  by  the  Court. 

p.  a08.  Buckley,  p.  811 ;  Palmer,  W-U.,  p.  284. 
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198.    (1)  On  the  application  of  the  Official  Liquidator,  the  Part  YII. 
Court  may,  in  the  course   of   the  winding-up  of   a   company,  ~ 

appoint  the  Deputy  Assignee  or  other  fit  person  to  act  in  lieu  of  Deputy 
the  Official  Liquidator,  under  the  style  of  the  "  Deputy  Official  L^uidLtor. 
Liquidator  "  ;   and  in  such  case,  and  for  the  purposes  of  such  ^^^  37  of 
winding-up,  the  person  so  appointed  shall  have  all  the  powers  I90l»  No.  68. 
and  functions  of  the  Official  Liquidator. 

(2)  In  every  case  where  the  Deputy  Official  Liquidator  acts  Sec.  38  of 
in  the  winding-up  of  a  company  he  shall  be  entitled  to  receive,  ^     *       *®* 
out  of  moneys  to  be  appropriated  by  Parliament,  such  remunera- 
tion as  the  Governor  directs,  in  no  case  exceeding  the  amount 
paid    into    the    Public    Account    in    respect    of    the    Official 
Liquidator's  remuneration  for  such  winding-up. 

194.   The  provisions  of   Section  149  of  "  The  Bankruptcy  Official  Liqai- 
Act,  1892,"  relating  to  accounts  and  audit,  shall,  mutatis  mvtan-  ^^\^a*nd 
dU,  apply  to  the  Official  Assignee  as  Official  Liquidator.  audit. 

Sec.  39  of  1901,  No.  58. 

196.   The  Official  Liquidator  shall  have  power,  with  the  Power  of 

sanction  of  the  Court,  to  do  the  following  things : —  L^uldaior 

(a)  Bring  or  defend  any  action,  prosecution,  or  other  pro-  gee.  158  of 

ceeding,  civil  or  criminal,  in  the  name  and  on  behalf  l^*^»  ^'0.  35. 
^  ^.  Sec.  96  E.  Act 

of  the  company :  of  1862. 

(6)  Carry  on  the  business  of  the  company  so  far  as  is  neces-  Buckley,  p. 
sary  for  the  beneficial  winding-up  of  the  same ;  Palmer  W-U.,. 

(c)  Sell  the  real  and  personal  property,  effects,  and  things  P*  ^^' 

in  action  of  the  company  by  public  auction  or  private  P-308,r««<'5 
contract,  with  power  to  transfer  the  whole  thereof  to 
any  person  or  company,  or  to  sell  the  same  in  parcels : 

(d)  Do  all  acts  and  execute  in  the  name  and  on  behalf  of 

the  company  all  deeds,  receipts,  and  other  documents, 
and  for  that  purpose  use  when  necessary  the  company V 
seal: 

(e)  Prove,  rank,  claim,  and  draw  a  dividend  in  the  matter 
of  the  bankruptcy  of  any  contributory  for  any  balance 
against  the  estate  of  such  contributory,  and  take  and 
receive  dividends  in  respect  of  such  balance  as  a 
separate  debt  due  from  such  bankrupt,  and  rateably 
with  the  other  separate  creditors : 

(/)  Draw,  accept,  make,  and  indorse  any  bill  of  exchange 
or  promissory  note  in  the  name  and  on  behalf  of  the 
company;    and    the    drawing,   accepting,   making,   or 
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Part  YII.  indorsing  of  every  such  bill  of  exchange  or  promissor}- 

note  on  behalf  of  the  company  shall  render  the  com- 
pany liable  thereon  in  like  manner  as  if  such  bill  or 
note  had  been  drawn,  accepted,  made,  or  indorsed  by  or 
on  behalf  of  such  company  in  the  course  of  carrying 
on  the  business  thereof : 

(g)  Raise  from  time  to  time,  upon  the  security  of  the  assets 
of  the  company,  any  requisite  sum  or  sums  of  money : 

(h)  Take  out,  if  necessary,  in  his  official  name,  letters  of 
administration  to  any  deceased  contributory,  and  do 
in  the  like  name  any  other  act  necessary  for  obtaining 
payment  of  any  moneys  due  from  a  contributory  or 
from  his  estate  that  cannot  be  conveniently  done  in 
the  name  of  the  company ;  and  in  all  cases  where  he 
takes  out  letters  of  administration,  or  otherwise  uses 
his  official  name  for  obtaining  payment  of  any  moneys 
due  from  a  contributory,  such  moneys  shall,  for  the 
purpose  of  enabling  him  to  take  out  such  letters  or 
recover  such  moneys,  be  deemed  to  be  due  to  the 
Official  Liquidator  himself : 

(t)  Do  and  execute  all  other  things  necessary  for  winding- 
up  the  affairs  of  the  company  and  distributing  its 
assets. 

Discretion  of  196.   The  Court  may  provide  by  any  order  that  the  Official 

Official  Liquidator  may  exercise  any  of   the  above  powers  without  the 

sanction  or  intervention  of  the  Court. 


p.  306. 


Sec.  159  of  1882,  No.  35  ;  Sec.  06  E.  Act  of  1862. 


Ordinary  Pmvers  of  the  Court. 

Collection  and  197.  As  soon  as  may  be  after  making  an  order  for  winding- 

application  of    up  the  company  the  Court  shall  settle  a  list  of  contributories, 
with  power  to  rectify  the  register  of  members  in  all  cases  where 
1882,  No.  3o.    such  rectification  is  required  in  pursuance  of  this  Act,  and  shall 
^ri'fii^  '^ '^  cause  the  assets  of  the  company  to  be  collected  and  applied  in 

^.^  discharge  of  its  liabilities, 

p.  310,  <?f  *?<?(/. 
*^  ^  Buckley,  p.  322  ;  Palmer,  W-U.,  p.  465. 

Provision  as  to  198-    In  settling  the  list  of  contributories  the  Court  shall 

representative  distinguish  between  persons  who  are  contributories  in  their  own 

right  and  persons  who  are  contributories  as  being  representatives 

of  or  liable  for  the  debts  of  others. 

Sec.  162  of  1882,  No.  35  ;   Sec.  99  E.  Act  of  1862. 
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199.   The  Court  may,  at  any  time  after  making  an  order  for  Part  YII. 

winding-up  a  company, — 

^     ^  1       *  Power  of 

(a)  Require  any  contributory,  trustee,  receiver,   banker,  or  Court  to  re- 
agent or  officer  of  the  company  to  pay,  deliver,  convey,  2" property^* *^ 
surrender,  or  transfer  forthwith,  or  within  such  time  as  sec.  163  of 
the  Court  directs,  any  sum  or  balance,  books,  papers,   ]!^\^'t,?^' 
estate,  or  effects  which  happen  to  be  in  his  hands  for  Act  of  1862. 
the  time  being,  and  appearing  pHma   facie  to  be  the  ?.^ijp^^®^  •  ^* 
property  of  the  company,  to  or  into  the  hands  of  the  Palmer  W-U.» 
Official  Liquidator  :  1'-  '^^• 

(h)  Make  an  order  on  any  contributory  directing  payment  to  To  order  pay- 
lie  made  in  the  manner  mentioned  in  the  order  of  any  by^contribu 
moneys  due  to  the  company  from  him,  or  from   the  tory. 
estate  of  the  j)erson  whom  he  represents,  exclusive  of  Sec.  164  of 
any  moneys  that  he  or  the  estate  of  the  person  whom   ^es. 'l0l°E 
he  represents  is  liable  to  contribute  by  virtue  of  any  call  Act  of  1862. 
made  by  the  Court  under  this  Act ;  and  in  making  such  g.^g    ^^'  *'" 
order  tlie  Court  may,  when  the  company  is  not  limited.  Palmer  W-U., 
allow  to  such  contributory  by  way  of  set-off  any  moneys  ^^'  * 
due  from  the  company  to  him,  or  to  the  estate  he  repre- 
sents, on  any  independent  dealing  or  contract  with  the 
company,  but  not  any  money  due  to  him  as  a  member 
of  the  company  in  respect  of  any  dividend  or  profit  : 

Provided  that  when  all  the  creditors  of  any  com- 
pany, whether  limited  or  unlimited,  have  been  paid  in 
full,  any  moneys  due  on  any  account  from  the  company 
to  any  contributory  may  be  allowed  to  him  by  way  of 
set-off  against  any  subsequent  call  or  calls  : 

(r)  Make  calls  on  and  order  payment  thereof  by  all  or  any  To  make  calls, 
of  the  contributories  to  the  extent  of  their  liability,  for  ^ec.  165  of 
payment  of  all  or  any  sums  it  deems  necessary  to  satisfy  ^.^'^'  x!^' ^'^' 
the  debts  and  liabilities  of  the  company,  and  the  costs,  Act  of  1H62 
charges,  and  expenses  of   the  winding-up,  and  for  the  ?.*",^^^®^'  ^^* 
adjustment  of  the  rights  of  the  contriblitories  amongst  Palmer  WU., 
themselves  ;   and  in  making  any  such  call  the  Court  ^^'  ^•^^' 
may  take  into  consideration  the  likelihood  that  some  of  P'  ^^^• 
the  contributories  upon  whom  the  same  is  made  may 
partly  or  wholly  fail  to  pay  their  respective  portions  of 
the  same  ;  and  it  may  make  such  calls  either  before  or 
after  it  has  ascertained  the  sufficiency  of  the  company's 
assets. 
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Part  YII. 

To  order  pay- 
ment into 
bank. 

Sec.  166  of 
ISarl,  So.  35. 
Sec.  103  E. 
Act  of  1862. 

K^nlation  of 
account  with 
Court. 
Sec.  167  of 
1882,  No.  35. 
Sec.  104  E. 
Act  of  1862. 

Where  repre- 
sentative con- 
tributory fails 
to  pay  moneys 
order 


dered. 


Order  con- 
clusive 
evidence. 

Sec.  169  of 
18H2,  No.  35. 
See.  106  E. 
Act  of  1862. 


Court  may  ex- 
clude creditors 
not  proving 
within  certain 
time. 


Court  to  ad- 
just rights  of 
contributories 

p.  816,  et  »eq. 


Court  may 
determine 
priority  of 
costs. 

Sec.  172  of 
1882,  No.  35. 

p.  316. 


Winding-up  by  the  Ck>urt. 

200.  The  Court  may  order  any  contributory,  purchaser,  or 
other  person  from  whom  money  in  due  to  the  company,  to  pay 
the  same  into  such  bank  carrying  on  business  in  New  Zealand 
as  the  Court  appoints,  to  the  account  of  the  OflBcial  Liquidator, 
instead  of  to  the  Official  Liquidator,  and  such  order  may  be 
enforced  in  the  same  manner  as  if  it  directed  payment  to  the 
Official  Liquidator. 

201.  The  Court  may  give  such  directions  as  it  thinks  fit 
concerning  the  keeping  of  the  account  of  any  moneys,  bills, 
notes,  or  other  securities  so  ordered  to  be  paid  into  any  bank, 
and  concerning  the  payment  and  delivery  in  or  investment 
and  payment  and  delivery  out  of  the  same. 

202.  If  any  person  made  a  contributory  as  representative 
of  a  deceased  contributory  makes  default  in  paying  any  sum 
ordered  to  be  paid  by  him,  proceedings  may  be  taken  for 
administering  the  estate  of  such  deceased  contributory,  and  of 
compelling  payment  thereout  of  the  moneys  due. 

Sec.  168  of  1882,  No.  35 ;   Sec.  105  E.  Act  of  1862. 

208.  Any  order  made  by  the  Court  in  pursuance  of  this 
Act  upon  any  contributory  shall,  subject  to  the  provisions 
herein  contained  for  appealing  against  such  order,  be  conclusive 
evidence  that  the  moneys  (if  any)  thereby  appearing  to  be  due 
or  ordered  to  be  paid  are  due ;  and  all  other  pertinent  matters 
stated  in  such  order  shall  be  taken  to  be  truly  stated  as  against 
all  i>ersons  and  in  all  proceedings. 

204.  The  Court  may  fix  a  certain  day  or  certain  days  on  or 
within  which  creditors  of  the  company  are  to  prove  their  debts 
or  claims,  or  to  be  excluded  from  the  benefit  of  any  distribution 
made  before  such  debt  or  claim  is  proven. 

Sec.  170  of  1882,  No.  85  ;   Sec.  107  £.  Act  of  1862. 

205.  The  Court  shall  adjust  the  rights  of  the  contributories 
amongst  themselves,  and  distribute  any  surplus  that  may  remain 
amongst  the  parties  entitled  thereto. 

Sec.  171  of  imOf,  No.  35;  Sec.  109  £.  Act  of  1862.  Buckley,  p.  334; 
Palmer,  W-U.,  p.  517. 

206.  The  Court  may,  in  the  event  of  the  assets  being 
insufficient  to  satisfy  the  liabilities,  make  an  order  as  to  the 
payment  out  of  the  estate  of  the  company  of  the  costs,  charges, 
and  expenses  incurred  in  the  winding-up,  in  such  order  of 
priority  as  the  Court  thinks  just. 

Sec.  110  £.  Act  of  1862  ;  Buckley,  p.  339.      Palmer,  W-U  ,  p.  605. 
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207.  When  the  affairs  of  the  company  have  been  com- 
pletely wound-up  the  Court  shall  make  an  order  that  the  com- 
pany be  dissolved  from  the  date  of  such  order,  and  the  company 
shalt  be  dissolved  accordingly. 

Sec.  Ill  E.  Act  of  1862.    Buckley,  p.  343  ;  Palmer,  W-U.,  p.  643. 

208.  (1)  Any  order  so  made  shall  be  reported  by  the 
Official  Liquidator  to  the  Registrar,  who  shall  make  in  his 
books  a  minute  of   the  dissolution  of  such  company. 

(2)  If  the  Official  Liquidator  makes  default  under  this 
section  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds 
for  every  day  during  which  he  is  so  in  default. 

209.  Any  petition  for  winding-up  a  company  by  the  Court 
shall  constitute  a  suit  pending  within  the  meaning  of  "The 
Deeds  Registration  Act,  1868,"  provided  the  same  is  duly  regis- 
tered int  he  manner  in  which  memorials  of  suits  pending  may 
be  registered  under  that  Act. 

Extraordinary  Potvera  of  the  Court. 

210.  (1;  The  Court  may,  after  it  has  made  an  order  for 
winding-up  the  company,  summon  before  it  any  officer  of  the 
company  or  any  person  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  of  the  company,  or  sup- 
posed to  be  indebted  to  the  company,  or  any  person  whom  the 
Court  deems  capable  of  giving  information  concerning  the  trade 
dealings,  estate,  or  effects  of  the  company ;  and  the  Court  may 
require  any  such  officer  or  person  to  produce  any  books,  papers, 
deeds,  writings,  or  other  documents  relating  to  the  company  in 
his  custody  or  power. 

(2)  If  any  person  so  summoned,  after  being  tendered  a 
reasonable  sum  for  his  expenses,  refuses  to  come  before  the 
Court  at  the  time  appointed,  having  no  lawful  impediment 
(made  known  to  the  Court  at  the  time  of  its  sitting,  and 
allowed  by  it),  the  Court  may  cause  such  person  to  be  appre- 
hended and  brought  before  it  for  examination. 

(3)  Where  any  person  claims  any  lien  on  papers,  deeds,  or 
writings,  or  documents  produced  by  him,  such  production  shall 
be  without  prejudice  to  such  lien ;  and  the  Court  shall  have 
jurisdiction  in  the  winding-up  to  determine  all  questions  relating 
to  such  lien. 

Sgunguru  Coal  Co.,  18  N.Z.  256. 

211.  The  Court  may  examine  on  oath,  either  by  word  of 
mouth  or  upon  written  interrogatories,  any  person  appearing  or 
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brought  before  it  in  manner  aforesaid,  concerning  the  affairs, 
dealings,  estate,  or  effects  of  the  company,  and  may  reduce  into 
writing  the  answers  of  every  such  person,  and  require  him  to 
subscribe  the  same. 

212.  The  Court,  at  any  time  before  or  after  it  has  made  an 
order  for  winding-up  a  company,  upon  proof  being  given  that 
there  is  probable  cause  for  believing  that  any  contributory  to 
such  company  is  about  to  quit  New  Zealand,  or  abscond,  or  to 
remove  or  conceal  any  of  his  goods  or  chattels  for  the  purpose  of 
evading  payment  of  calls,  or  for  avoiding  examination  in  respect 
of  the  affairs  of  the  company,  may  cause  such  contributory  to 
be  arrested,  and  his  books,  papers,  moneys,  securities  for  moneys, 
goods,  and  chattels  to  be  seized,  and  him  and  them  to  be  safely 
kept  until  such  time  as  the  Court  orders. 

218.  Any  powers  conferred  by  this  Act  on  the  Court  shall 
be  deemed  to  be  in  addition  to  and  not  in  restriction  of  any 
other  powers  the  Court  may  have  of  instituting  proceedings 
against  any  contributory,  or  the  estate  of  any  contributory,  or 
against  any  debtor  of  the  company,  for  the  recovery  of  any 
call  or  other  sums  due  from  such  contributory  or  debtor  or  his 
estate,  and  such  proceedings  may  be  instituted  accordingly. 

Enforcement  of  and  Appeals  from  Orders. 

214.  All  orders  made  by  the  Court  under  this  Act  may  be 
enforced  in  the  same  manner  in  which  orders  made  in  any 
action  pending  in  the  Court  may  be  enforced. 

215.  Rehearings  of  and  appeals  from  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding-up  of  a  company 
by  the  Court  may  be  had  in  the  same  manner  and  subject  to 
the  same  conditions  in  and  subject  to  which  appeals  are  had 
from  any  order  or  decision  of  the  Court  in  cases  within  its 
ordinary  jurisdiction: 

Provided  that  no  such  rehearing  or  appeal  shall  be  heard 
unless  notice  of  the  same  is  given  within  twenty-eight  days 
after  the  order  complained  of  has  been  made,  or  within  such 
further  time  as  may  be  allowed  by  the  Court  in  the  case  of  a 
rehearing,  or  by  the  Court  of  Appeal  in  the  case  of  an  appeal. 

216.  The  Court  may  make  all  such  orders  and  do  all  such 
things  for  and  incidental  to  the  examination  of  witnesses  before 
any  person  or  persons  either  in  or  beyond  New  Zealand  as  it 
may  make  or  do  in  its  ordinary  jurisdiction. 

Sees.  183  and  184  of  1882,  No.  35 ;  Sees.  126  and  128  E.  Act  of  1862. 
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Reference  of  Proceedings  to  District  Court.  Part  YII. 

217.  Where  the  Court  makes  an  order  for  winding-up  a 
company,  it  may,  if  it  thinks  fit,  direct  all  subsequent  proceed-  ^ay  be^^^ 
ings   to   be   taken    in    a    District   Court,   and   thereupon   such  referred  to 
District   Court   shall   for   the  purpose  of   such   winding-up  be     *s*"<^^o"'- 
deemed  to  be   "the   Court"  within   the  meaning  of  this  Act,  i!^32  no.^ss. 
and  shall  have  all  the  jurisdiction  and  powers  of  the  Supreme 

Court. 

218.  If  during  the  progress  of  the  winding-up  it  appears  Transfer  of 
to  the  Supreme  Court  that  the  same  can  be  more  conveniently  from^oneTis- 
carried  on  in  any  other  District  Court,  it  shall  be  competent  for  trict  Court  to 
the  Supreme  Court  to  transfer  the  same  to  such  other  District 

Q  -  —       ^  Oft    f^t 

Court,  and  thereupon  the  winding-up  shall  proceed  in  such  other  iggg,  No.  35. 
District  Court. 

219.  (1)   Any  party  in  a  winding-up  who  is  dissatisfied  Parties 
with  any  determination  or  direction  of  a  Judge  of  a  District  a^eaL^  ^"*^ 
Court  may  appeal  therefrom  to  the  Supreme  Court.  g^  187  ^f 

(2)  The  party  appealing  shall,  within   twenty -eight  days  1^82,  No.  35. 
after  such  determination  or  direction,  give  notice  of   appeal  to 

the  other  party  or  his  solicitor,  and  deposit  with  the  Clerk  of 
the  District  Court  the  sum  of  ten  pounds  as  security  for  the 
costs  of   the  appeal. 

(3)  The  Supreme  Court  may  make  such  final  or  other  decree 
or  order,  and  also  such  order  with  respect  to  the  costs  of  the 
aj)peal,  as  it  thinks  fit. 

Dnj»dale'«  cane,  8  N.Z.  598. 

Voluntary   Winding-up. 

220.  A  company  may  be  wound-up  voluntarily —  When  corn- 
ea) Where,  on  the  expiration  of   any  period   fixed    by  the  wound  up 

Memorandum  or  Articles  of  Association  for  the  dura-  voluntarUy. 
tion  of  the  company,  or  on  the  happening  of  any  event  foQo^v?*^«K 
on  the  happening  of  which  it  is  provided  by  the  Memo-  See.  129  E. 
randum  or  Articles  of  Association  that  the  company  g^^?[  ^^^' 
shall   be   dissolved,  the   company   in  general   meeting  361. 
passes  a  resolution  requiring  the  company  to  be  wound-  pp'^g^^^^^®* 
up  voluntarily  :  Palmer,  pp. 

(6)  Where  the  company  passes  a  special  resolution  requiring  * 

the  company  to  be  wound-up  voluntarily ; 

(c)  Where  the  company  passes  an  extraordinary  resolution 
to  the  effect  that  it  is  proved  to  its  satisfaction  that 
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the  company  cannot  by  reason  of  its  liabilities  con- 
tinue its  business,  and  that  it  is  advisable  to  wind  up 
the  same. 

Coombft  (C-  Co.  Ltd.,  21  N.Z.  104. 

221.  A  voluntary  winding-up  shall  be  deemed  to  com- 
mence on  the  passing  of  the  resolution  authorising  such 
winding-up. 

Sec.  190  of  1882,  No.  35  ;  Sec.  130  E.  Act  of  1862. 

222.  Where  a  company  is  wound-up  voluntarily  it  shall 
from  the  date  of  the  commencement  of  such  winding-up  cease 
to  carry  on  its  business  except  in  so  far  as  is  required  for  the 
beneficial  winding-up  thereof ;  and  all  transfers  of  shares  (except 
transfers  made  to  or  with  the  sanction  of  the  liquidators)  and 
all  alterations  in  the  status  of  the  members  of  the  company 
taking  place  after  the  commencement  of  such  winding-up  shall 
be  void ;  but  its  corporate  state  and  all  its  corporate  powers 
shall,  notwithstanding  its  regulations  provide  otherwise,  con- 
tinue until  the  affairs  of  the  company  are  wound-up. 

228.    Notice   of    any   special    or   extraordinary   resolution 
passed  for  winding-up  a  company  voluntarily  shall  be  gazetted. 
Sec.  192  Qf  1882,  No.  35 ;  Sec.  132  E.  Act  of  1862. 

224.   On  the  voluntary  winding-up  of  a  company, — 

(a)  Liquidators  shall  be  appointed  for  the  purpose  of 
winding-up  the  affairs  of  the  company  and  distributing 
its  assets  : 

(h)  The  liquidators  shall  pay  the  debts  of  the  company, 
and  adjust  the  rights  of  the  contributories  amongst 
themselves  : 

(r)  The  assets  of  the  company,  subject  to  the  preferential 
claims  provided  for  by  Section  249  hereof,  shall  be 
applied  rateably  in  satisfaction  of  its  liabilities,  and 
the  surplus  (if  any)  shall,  unless  the  Memorandum 
of  Association  or  the  regulations  of  the  company 
provide  otherwise,  be  distributed  amongst  the  mem- 
bers according  to  their  rights  and  interests  in  the 
company  : 

{(l)  The  company  in  general  meeting  shall  appoint  such 
persons  or  person  as  it  thinks  fit  to  be  liquidators  or  a 
liquidator,  and  may  fix  the  remuneration  to  be  paid  to 
them  or  him  : 
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{e)  If   one   person   only   is   appointed,   all   the   provisions  ^"^  ^^^' 
herein   contained   in   reference    to    several   liquidators 
shall  apply  to  him : 

(/)  Upon  the  appointment  of  liquidators  all  the  powers  of 
the  directors  shall  cease  except  in  so  far  as  the  com- 
pany in  general  meeting,  or  the  liquidators,  sanction 
tl)e  continuation  of  such  powers : 

{(f)  Where  several  liquidators  are  appointed  every  power 
hereby  given  may  be  exercised  by  such  one  or  more 
of  them  as  may  be  determined  at  the  time  of  their 
appointment,  or,  in  default  of  such  determination,  by 
any  two  or  more  of  them : 

{h)  The  liquidators  may,  without  the  sanction  of  the  Court, 
exercise  all  powers  by  this  Act  given  to  the  Official 
Liquidator  : 
(i)  The  liquidators  may  exercise  the  powers  hereinbefore 
given  to  the  Court  of  settling  the  list  of  contributories 
of  the  company,  and  any  list  so  settled  shall  be  prima 
facie  evidence  of  the  liability  of  the  persons  named 
therein  to  be  contributories: 

(j)  The  liquidators  may  at  any  time  after  the  passing  of 
the  resolution  for  winding-up  the  company,  and  before 
they  have  ascertained  the  sufficiency  of  the  company's 
assets,  call  on  all  or  any  of  the  contributories  to  pay  to 
the  extent  of  their  liability  all  or  any  sums  they  deem 
necessary  to  satisfy  the  debts  and  liabilities  of  the  com- 
pany, and  the  costs,  charges,  and  expenses  of  the 
winding-up,  and  for  the  adjustment  of  the  rights  of 
the  contributories  amongst  themselves ;  and  the  liqui- 
dators may,  in  making  a  call,  take  int,o  consideration 
the  likelihood  that  some  of  the  contributories  upon 
whom  the  same  is  made  may  partly  or  wholly  fail  to 
pay  their  respective  portions  of  the  same. 

225.   A  company  about  to  be  wound-up  voluntarily,  or  in  Company  may 
the   course   of    being    so  wound-up,  may  by  an  extraordinary  orir/t^*^ 
resolution    delegate    to    its    creditors,    or    to    any    committee  appoint 
of    its   creditors,    the   power  of   appointing  liquidators,  or  any    *^^*  *  "* 
of    them,    and    of    supplying    any    vacancies    in    the    appoint-  [^2,  No,^36. 
ment   of   liquidators,   or  may  by  a  like  resolution   enter   into  y©c- 135  E. 
any   arrangement   with  respect  to  the  powers  to   be   exercised 
by  the  liquidators  and  the  manner  in  which  they  are  to   be 
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Voluntary  Winding-up. 

exercised;  and  any  act  done  by  the  creditors  in  pursuance 
of  such  delegated  power  shall  have  the  same  effect  as  if  done 
by  the  company. 

226.  (1)  Where  a  company  is  being  wound-up  voluntarily 
the  liquidators,  or  any  creditor  or  contributory  of  the  company • 
may  apply  to  the  Court  to  determine  any  question  arising  in 
the  matter  of  the  winding-up,  or  to  exercise  in  the  enforcing  of 
calls  or  in  any  other  matter  all  or  any  of  the  powers  the  Court 
might  exercise  if  the  company  were  being  wound-up  by  tlie 
Court. 

(2)  On  the  hearing  of  such  application  the  Court,  if  satis- 
fied that  the  determination  of  such  question  or  the  required 
exercise  of  power  will  be  just  and  beneficial,  may  accede  to 
such  application  on  such  terms  and  subject  to  such  conditions 
as  the  Court  thinks  fit,  or  may  make  such  other  order  or 
decree  on  such  application  as  it  thinks  just. 

227.  Where  a  company  is  being  wound-up  voluntarily  the 
liquidators  may  from  time  to  time  during  the  continuance  of 
such  winding-up  summon  general  meetings  of  the  company  for 
the  purpose  of  obtaining  the  sanction  of  the  conipan}^  by  special 
resolution  or  extraordinary  resolution,  or  for  any  other  purpose 
they  think  fit. 

228.  (1)  Where  the  office  of  any  liquidator  appointed  by 
the  company  becomes  vacant  by  death,  resignation,  or  otherwise, 
the  company  in  general  meeting  may,  subject  to  any  arrange- 
ment entered  into  with  its  creditors,  fill  up  such  vacancy. 

(2)  A  general  meeting  for  the  purpose  of  filling  up  such 
vacancy  may  be  convened  by  the  continuing  liquidators  (if  any), 
or  by  any  contributory  of  the  company. 

(3)  Such  meeting  shall  be  deemed  to  be  duly  held  if  held 
in  the  manner  prescribed  by  the  regulations  of  the  company,  or 
in  such  other  manner  as,  on  application  by  the  continuing  liqui- 
dator (if  any),  or  by  any  creditor  or  contributory  of  the  com- 
pany, is  determined  by  the  Court. 

229.  (1)  If  from  any  cause  there  is  no  liquidator  acting  in 
a  voluntary  winding-up,  the  Court  may,  on  the  application  of 
any  creditor  or  contributory,  appoint  a  liquidator  or  liquidators. 

(2)  The  Court  may  also,  on  due  cause  shown,  remove  any 
liquidator  and  appoint  another  liquidator  to  act  in  the 
matter  of  a  voluntary  winding-up. 
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280.  (1)  As  soon  as  the  affairs  of  the  company  are  fully  Part  YII. 
wound-up  the  liquidators  shall  make  up  an  account  showing  the 

manner  in  which  such  winding-up  has  been  conducted  and  the  Liquidators  to 

assets  of  the  company  disponed  of,  and  thereupon  they  shall  call  *^*^°""  * 

a  general  meeting  of  the  company  for  the  purpose  of  laying  the  \^2,  No!' 35. 

account  before  such  meeting,  and  offering  anv  explanation  thev  Sec.  142  E. 

.   ,    ^        .  ^  &         .  i  •  Act  of  18<i-i. 

may  wish  to  give. 

(2)  Xotice  of  such  meeting,  specifying  the  time,  place,  and 
object  of  the  meeting,  shall  be  advertised  in  the  Gazette,  and  a 
copy  of  the  notice  shall  be  sent  by  post  to  every  member  of  the 
company  at  least  fourteen  days  before  the  meeting. 

281.  (1)  The  liquidators  shall  make  a  report  to  the  Regis-  Liquidators  to 
trar  of  such  meeting  being  held,  and  of  the  date  at  which  the  [^^™®®*" 
same  was  held,  and  oa  the  expiration  of  three  months  from  the  Registrar, 
date  of  the  registration  of   such  report  the  company  shall  be  See.  203  of 

,  I    ,       I         ,.        1        ,  1882,  No.  35. 

deemed  to  be  dissolved.  8ec.  143  B. 

(2)  If  the  liquidators  make  default  under  this  section  they  Act  of  1862. 
shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  such  default  continues. 

282.  All  costs,  charges,  and  expenses  properly  incurred  in  Costs  of 
the  voluntary  winding-up  of   a  company,  including   the   remu-  J^^^^^^^^J^ 
neration  of  the  liquidators,  shall  be  payable  out  of  the  assets  of 

the  company  in  priority  to  all  other  claims. 
Sec.  204  of  1882,  No.  35  ;   Sec.  144  E.  Act  of  1862. 

288.  The  voluntary  winding-up  of  a  company  shall  not  be  Creditor  or 

a  bar  to  the  right  of  any  creditor  or  contributory  of  such  com-  may'^Lnsist^on 

pany  to  have  the  same  wound-up  by  the  Court,  if  the  Court  is  winding-up 
6f  opinion  that  the  rights  of  such  creditor  or  contributory  will    ^    ^^^ ' 

be  prejudiced  by  a  voluntary  winding-up.  3M^^' 

Sec.  205  of  1882,  No.  35 ;  Sec.  145  E.  Act  of  1862. 

284.  Where  a  company  is  being  wound-up  voluntarily,  and  Court  may 
[)roceedings   are    taken    for    the   purpose  of   having  the   same  ?<*optp>*ocp<l- 
wound-up  by  the  Court,  the  Court  may,  if  it  thinks  tit,  notwith-  tary  windin^- 
standing  that  it  makes  an  order  directing  the   company  to  be  "P* 
wound-up  by  the  Court,  provide  in  such  order  or  in  any  other  i882,  No.  35. 
order  for  the  adoption  of  all  or  any  of  the  proceedings  taken  in  Sec.  14»>  E. 
the  course  of  the  voluntary  winding-up. 

Winding-up  under  Supervision  of  the  Court,  Court  may 

285.  (1)  Where  a  resolution  has  been  passed  by  a  company  tary  winding- 
to  wind  up  voluntarily,  the  Court,  on  petition  praying  that  the  up  to  continue 

supervision. 
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company  be  wound-up  by  the  Court,  or  that  it  be  wound-up 
subject  to  the  supervision  of  the  Court,  may  make  an  order 
directing  that  the  winding-up  shall  continue,  but  subject  to  such 
supervision  of  the  Court,  and  with  such  liberty  for  creditors, 
contributories,  or  others  to  apply  to  the  Court,  and  generally 
upon  such  terms  and  conditions,  as  the  Court  thinks  just. 

(2)  A  petition  that  the  company  be  wound-up  subject  to 
the  supervision  of  the  Court  shall  for  the  purpose  of  giving 
jurisdiction  to  the  Court  be  deemed  to  be  a  petition  for 
winding-up  the  company  by  the  Court. 

(3)  A  winding-up  under  this  section  is  herein  referred  to 
as  a  **  winding-up  subject  to  the  supervision  of  the  Court." 

286.  (1)  The  Court  may,  in  determining  whether  a  com- 
pany is  to  be  wound-up  altogether  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  in  the  appointment  of  liquidators, 
and  in  all  other  matters  relating  to  the  winding-up  subject  to 
supervision,  have  regard  to  the  wishes  of  the  creditors  or  con- 
tributories as  i)roved  to  it  by  any  sufficient  evidence ;  and  m3iy 
direct  meetings  of  the  creditors  or  contributories  to  be  sum- 
moned, held,  and  regulated  in  such  manner  as  it  directs,  for 
the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a 
person  to  act  as  chairman  of  any  such  meeting  and  report  the 
result  of  such  meeting  to  the  Court. 

(2)  In  the  case  of  creditors  regard  shall  be  had  to  the 
amount  or  value  of  the  debts  due  to  each  creditor,  and  in  the 
case  of  contril)utories  to  the  number  of  votes  conferred  on  each 
contributory  by  the  regulations  of  the  company. 

287.  (1)  Where  an  order  is  made  by  the  Court  for  a 
winding-up  subject  to  the  sujxjrvision  of  the  Court,  the  Court 
may  in  such  order,  or  in  any  subsequent  order,  appoint  any 
additional  liquidator  or  liquidators  ;  and  any  liquidators  so 
appointed  by  the  Court  shall  have  the  same  powers,  be  subject 
to  the  same  obligations,  and  in  all  respects  be  in  the  same 
position  as  if  they  had  been  apjx)inted  by  the  company. 

(2)  The  Court  may  from  time  to  time  remove  any  liqui- 
dators so  appointed  by  the  Court,  and  fill  up  any  vacancy 
occasioned  by  such  removal  or  by  death  or  resignation. 

288.  Where  an  order  is  made  for  a  winding-up  subject  to 
the  supervision  of  the  Court,  the  liquidators  appointed  to  con- 
duct such  winding-up  may,  subject  to  any  restrictions  imposed 
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by  the  Court,  exercise  all  their  powers  without  the  sanction  or  Part  YII. 
intervention  of  the  Court,  in  the  same  manner  as  if  the  com-  ^     i«:i  f 
pany  were  being  wound-up  altogether  voluntarily.  Act  of  1862. 

289.   Save  as  aforesaid,  an  order  made  by  the  Court  for  a  Effect  of  order 
winding-up  subject  to  the  supervision  of  the  Court  shall  for  all       Court, 
purposes,  including  the  staying  of  actions  and  other  proceedings,  \^2  No.^35. 
be  deemed  to  be  an  order  for  winding  up  the  company  by  the  Sec.  152  E. 
Court,  and   shall  confer   full   authority  on  the  Court  to  make 
calls,  or  to  enforce  calls  made  by  the  liquidators,  and  to  exercise 
all  other  powers  it  might  exercise  if   an   order  were  made  for 
winding  up  the  company  altogether  by  the  Court ;  and  in  the 
construction  of  the  provisions  empowering  the  Court  to  direct 
any  act  or  thing  to   be   done   to   or   in    favour   of   the  Official 
Liquidator  the  expression  "Official  Liquidator"  shall  be  deemed 
to  include  liquidators   conducting   a  winding-up  subject  to  the 
supervision  of  the  Court. 

240.  Where  an  order  has  been  made  for  the  winding-up  of  Appointment 
a  company  subject  to  the  supervision  of   the  Court,  and  such  uqj^ators'^to 
order  is  afterwards  superseded  by  an  order  directing  the  com-  ^  Official 
pany   to   be   wound-up  compulsorily,   the   Court  may  in   such     ^^^\  *  "* 
last-mentioned  order  or   in   any  subsequent   order   appoint  the  1^2,  No.  36. 
voluntary  liquidators  or  any  of  them,  either  provisionally  or  Sec.  162  E. 

.1  1      -.1  -fu  •♦u     *   *u        i^-*-  /  Actofl862. 

permanently,  and   either  with   or  without  the  addition  of  any 

other  person,  to  be  Deputy  Official  Liquidators. 

General  Provisions  relating  to  the   Winding-tip  of  Companies. 

241.  '*  Liquidator  "  in  this  and  the  succeeding  provisions  of  ** Liquidator'* 
this  Act  relating  to   winding-up  companies  means  the  Official 
Liquidator,  or  any  other  liquidator  or  liquidators,  as  the  case 

may  be. 

242.  Where  any  company  is  being  wound  up  by  the  Court,  Dispositions 
or  subject  to  the  supervision  of  the  Court,  all  dispositions  of  the  ^c^^fte? the 
property,  effects,  and  things  in  action  of  the  company,  and  every  commence- 
transfer  of  shares  or  alteration  in  the  status  of  the  members  of  w^nd^jng-up^to 
the  company,  made  between  the  commencement  of  the  winding-  be  void. 

up  and  the  order  for  winding-up  shall,  unless  the  Court  other- 
wise orders,  be  void. 

Sec.  214  of  1882,  No.  36 ;  Sec.  153  E.  Act  of  1862.    Buckley,  p.  391. 

248.  The  Court  may  at  any  time  after  the  presentation  of  Court  may 
a  petition  for  winding  up  a  company,  and  before  making  an  f^,J*nction. 
order  for  winding  up  the  company,  upon  the  application  of  the  sec.  148  of 

1882,  No.  8). 
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company,  or  of  any  creditor  or  contributory  of  the  company, 
restrain  any  proceeding  against  the  company  upon  such  terms  as> 
the  Court  thinks  fit. 

244.  Where  an  order  has  been  made,  or  an  effective  resolu- 
tion has  been  passed,  for  winding  up  a  company, — 

(a)  No  action  or  other  proceeding  shall  be  commenced  or 
proceeded  with  against  the  company  except  with  the 
leave  of  the  Court,  and  subject  to  such  terms  as  the 
Court  imposes. 

[h]  Any  attachment,  distress,  or  execution  thereafter  put  in 
force  against  the  assets  of  the  company  shall  be  void. 

Poverty  Hay  Farmer*  C(».,  1(5  N.Z.  695;  Hamher  tfr  Co.  v.  Griffiths  d:  Co.,  85 
L.T.  141. 

245.  Where  a  company  limited  by  guarantee  ami  having  a 
capital  divided  into  shares  is  being  wound  up,  any  share  capital 
not  called  uj>  shall  be  deemed  to  be  assets  of  the  company,  and 
to  be  a  debt  due  from  each  member  to  the  company  to  the 
extent  of  any  sums  unpaid  on  any  shares  held  by  him,  and  the 
Court  and  the  liquidator  shall  in  respect  to  such  uncalled 
capital  have  the  same  powers  as  are  herein  conferred  on  the 
Court  and  liquidator  in  respect  of  the  uncalled  capital  of  a 
company  limited  by  shares. 

246.  Wliere,  on  the  winding-up  of  a  company,  the  assets  of 
the  company  may  prove  to  be  insufticient  for  the  payment  of  its 
debts  and  liabilities  and  the  cost  of  winding  up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  debts  and  liabilities 
provable,  and  as  to  the  valuation  of  annuities  and  of  future  and 
contingent  liabilities  respectively,  as  are  in  force  under  the  law 
of  bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt ;  and  all  persons  who  under  such  law  would  be 
entitled  to  prove  for  and  receive  dividends  out  of  the  assets 
of  such  company  may  come  in  under  the  winding-up  and  prove 
their  claims  against  the  company  accordingly. 

247.  (1)  Any  such  conveyance,  mortgage,  delivery  of 
goods,  payment,  execution,  or  other  act  relating  to  property 
as  would,  if  made  or  done  by  or  against  any  person,  be  deemed, 
in  the  event  of  his  bankruptcy,  to  have  been  made  or  done  by 
way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
person  shall,  if  made  or  done  by  or  against  any  company,  be 
deemed,  in  the  event  of  such  company  being  wound  up,  to  be 
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made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  Part  YII. 
creditors  of  F^uch  company,  and  shall  be  invalid  accordingly. 

(2)   For  the  puriK)seh!  of  this  section  the  presentation  of  a  Transfer  of 
petition   for    windinji;   up   a   company   shall,  in   the   case   of    a  jrug^teesfor 
company    being    wound    up    by    the    Court    or    subject    to    the  benefit  of 
supervision  of  the  Court,  and  a  resolution  for  winding-up  the  ^J^^^  ^ 
company   shall,   in    the    case   of    a    vohmtary    winding-up,    be 
deemed  to  corres[)ond  with  the  act  of  bankruptcy  in  the  case 
of  any  such  person  aforesaid ;  and  any  conveyance  or  assign- 
ment  made   by   any  company  of   all  its  estate  and  effects  to 
trustees   for   the  benefit  of   all   its  creditors  shall  be  void  not 
only  as  against  the  creditors  of  the  company  and  the  liquidator.-^, 
but  also  as  between  the  parties  thereto. 

248.  Where  a  company  is  l)eing  wound  u[),  all  debts  pay-  Debts  and 
able  on   a   contingency,  and    all  claims  against  the  company,  Lo*^.*^    " 
juesent  or  future,  certain  or  contingent,  ascertained  or  sounding  ^^  219  of 
only   in   damages,  shall    be    admissible    to   proof    against    the  1882.  No.  35. 
company ;  a  just  estimate  being  made,  so  far  as  is  possible,  of  \ct  of  1862. 
the   value   of   all   such   debts   or  claims  as  may  be  subject  to  Buckley,  p. 
any  contingency,  or  sound  only  in  damages,  or  for  some  other  Gore-Browne, 
reason  do  not  bear  an  ascertained  value.  P-  795. 

249.  (1)  In   the  distribution   of  the  assets  of  a  company   Wages  and 
being  wound  up  there  shall  lie  paid,  in  priority  to  other  debts, —  ^i*erentia! 

(a)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  claims, and  to 

of    services    rendered    to    the    comi)any    during    four  ^*"   ^^"*  ^' 

months  before  the  commencement  of  the  winding-up,  i^^'^  ^^  53 

not  exceeding  fifty  i)Ounds  ;  and  Sec.  1  (E.) 

(h)  All  wages  of  any  labourer  or  workman  in   respect  of  mentsAct, 

services  rendered  to  the  comj)any  during  two  months  1*^^ 

before  the  commencement  of  the  winding-up.  701. 
(2)    The    foregoing    debts    shall    rank    equally    one    with 
another,  and  shall   be   jiaid   in    full,  unless   the   assets   of  the 
company   are   insufficient   to   meet   them,   in    which   case   they 
shall  abate  in  equal  proportions. 

(8)  Subject  to  the  retention  of  such  sums  as  are  necessary  Liquidators  to 

for  the  costs  of  administration  or  otherwise,  the  liquidator  shall  ^^e  upon 

discharge  the  foregoing  debts  forthwith,  so  far  as  the  assets  of  receipt  of  suf- 

the  company  are  sufficient  to  meet  them,  as  and  when  such  assets  ^^^^'^^  "•^^^^• 
come  into  his  hands. 

260.   Where  anv  companv  is  being  wound  up,  all  books,   Tbe  books  of 

*  inii.-i  the  companv 

accounts,  and  documents  of  the  companv  and  of  the  liquidator  to  be  evidence 
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Sec.  10,  E. 
W-U.  Act  of 
1890. 


shall,  as  between  the  contributories  of  the  company,  be  prima 
facie  evidence  of  the  truth  of  all  matters  purporting  to  be  there- 
in recorded. 

Sec.  215  of  1882,  No.  35;  Sec.  154  E.  Act  of  1862. 

261.  In  the  event  of  the  winding-up  of  a  company  con- 
tinuing for  more  than  one  year,  the  liquidator  shall  summon  a 
general  meeting  of  the  company  at  the  end  of  the  first  year,  and 
of  each  succeeding  year  from  the  commencement  of  the  winding- 
up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay 
before  each  such  meeting  an  account  showing  his  acts  and 
dealings  and  the  manner  in  which  the  winding-up  has  been 
conducted  during  the  preceding  year. 

262.  Where  a  company  has  been  wound  up  and  is  about 
to  be  dissolved,  the  books,  accounts,  and  documents  of  the  com- 
pany and  of  the  liquidator  may  be  disposed  of  in  the  following 
manner,  that  is  to  say :  where  the  company  has  been  wound  up 
by  or  subject  to  the  supervision  of  the  Court,  in  such  manner  as 
the  Court  directs,  and  where  the  company  has  been  wound  up 
voluntarily,  in  such  manner  as  the  company  by  an  extra- 
ordinary resolution  directs ;  but  after  the  lapse  of  five  years 
from  the  date  of  such  dissolution  no  responsibility  shall  rest  on 
the  company,  or  the  liquidator,  or  any  one  to  whom  the  custody 
of  such  books,  accounts,  and  documents  has  been  committed,  by 
reason  that  the  same  or  any  of  them  cannot  be  produced  to  any 
party  or  parties  claiming  to  be  interested  therein. 

268.  Where  an  order  is  made  for  winding  up  a  company 
by  the  Court,  or  subject  to  the  supervision  of  the  Court,  the 
Court  may  make  such  order  as  it  thinks  fit  for  the  inspection  of 
the  company's  books  and  papers  by  the  creditors  or  contribu- 
tories, and  any  books  and  papers  in  the  possession  of  the  com- 
pany may  be  inspected  by  creditors  or  contributories  in  con- 
formity with  the  order  of  the  Court,  but  not  further  or  otherwise. 

264.  (1)  Where  in  the  course  of  the  winding-up  of  a  com- 
pany it  appears  that  any  person  who  has  taken  part  in  the 
formation  or  promotion  of  the  company,  or  any  past  or  present 
director,  manager,  official  or  other  liquidator,  or  any  officer  of 
such  company,  has  misapplied  or  retained,  or  has  become  liable 
or  accountable  for  any  moneys  or  other  assets  of  the  company,  or 
has  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation 
to  the  company,  the  Court  may,  on  the  application  of  any 
liquidator,  or  of  any  creditor  or  contributory  of  the  company, 
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notwithstanding  that  the  offence  is  one  for  which  the  offender  is  Part  YII. 
criminally  responsible,  examine  into  the  conduct  of  such  direc- 
tor,  promoter,  manager,  liquidator,  or  other  officer,  and  compel  Buckley,  pp. 
him  to  repay  any  moneys  or  restore  any  assets  so  misapplied  (jo^ie.Browne 
or  retained,  or  for  which  he  has  become  liable  or  accountable,  pp,  H90,  896. 
together  with  interest  thereon  after  such  rate  as  the  Court  thinks  pp.*57^,  589." 
just,  or  to  contribute  to  the  assets  of  the  company  such  sums  of 
money  as  the  Court  thinks  just  by  way  of  compensation  for  such 
misapplication,  retainer,  misfeasance,  or  breach  of  trust. 

(2)  This  section  shall  apply  in  the  winding-up  of  any  com- 
pany whether  the  same  is  being  wound  up  by  or  subject  to 
the  supervision  of  the  Court  or  voluntarily,  and  whether  the 
winding-up  commenced  before  or  after  tlie  passing  of  this  Act. 

266.  Every  director,  officer,  or   contributory  of   any  com-   Feimlty  on 
pany  wound  up  under  this  Act  who  destroys,  mutilates,  alters,  f aigi fi^^^t^n  qJ 
or  falsifies  any  books,  papers,  writings,  or  securities,  or  makes  or  books. 

is  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  Sec.  227  of 
register,  book  of  account,  or  other  document  l>elonging  to  the  ^^  imk    * 
company,  with  intent  to  defraud  or  deceive  any  person,  is  liable  Act  of  1H62 
to  two  years'  imprisonment  with  hard  labour. 

266-    Where  in  the  course  of  the  winding-up  of  a  company  Prosecution  of 
by  the  Court  or  subject  to  the  supervision  of  the  Court,  it  appears  ^irectore^in 
that  any  past  or  present  director,  manager,  officer,  or  member  of  the  case  of 
the  company  has  been  guilty  of  any  offence  in  relation  to  the  by"court"or 
company  for  which  he  is  criminally  responsible,  the  Court  may,  under  super- 
on  the  application  of  any  person  interested  in  the  winding-up,  ^*^*°°- 
or  of  its  own  motion,  direct  the  liquidator  to  prosecute  any  such  ^2^No°3i5 
person,  and  may  order  the  costs  and  expenses  of  such  prosecu-  Sec.  167  E 
tion  to  be  paid  out  of  the  assets  of  the  company.  ^^*®^  ^^^^• 

267.  Where,  in  the  course  of  the  voluntary  winding-uj)  of  In  case  of 
a  company,  it  appears  to  the  liquidator  that  any  past  or  present  ^^luntary 
director,  manager,  officer,  or  member  of  the  company  has  been  ^^  ^ou 
guilty  of  any  offence  in  relation  to  the  company  for  which  he  i882,  No.  35. 
is  criminally  responsible,  the  liquidator  may,  with  the  previous  ^'  \^?J^A 
sanction   of    the    Court,    prosecute    any   such   person,   and   all 
expenses  properly  incurred  by  the  liquidator  in  such  prosecution 

shall  be  payable  out  of  the  assets  of  the  company  in  priority  to 
all  other  liabilities. 

Compromises  and   Arrangements, 

268.  The  liquidator  may,  with  the  sanction  of  the  Court  Power  to  make 
where  the  company  is  being  wound  up  by  the  Court  or  subject  with  creditors^ 
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to  the  supervision  of  the  Court,  and  with  the  sanction  of  an 
extraordinary  resohition  of  the  company  where  the  company  is 
being  wound  up  voluntarily, — 

(a)  Pay  any  class  of  creditors  in  full,  or  make  such  com- 
promise or  other  arrangement  as  he  deems  expedient 
with  the  creditors  or  persons  claiming  to  be  creditors, 
or  persons  having  or  alleging  themselves  to  have  any 
claim,  present  or  future,  certain  or  contingent,  ascer- 
tained or  sounding  only  in  damages  against  the  com- 
pany, or  whereby  the  company  may  be  rendered  liable ; 
or 
(/>)  Compromise  all  calls  and  liabilities  to  calls,  debts,  and 
liabilities  capable  of  resulting  in  debts,  and  all  claims 
whether  present  or  future,  certain  or  contingent,  ascer- 
tained or  sounding  only  in  damages,  subsisting  or  sup- 
posed to  subsist  between  the  company  and  any  contri- 
l)utory  or  alleged  contributory,  or  other  debtor  or  person 
apprehending  liability  to  the  company,  and  all  ques- 
tions in  any  way  relating  to  or  affecting  the  assets  of 
the  company  or  the  winding-up  of  the  company,  upon 
the  receipt  of  such  sums,  payable  at  such  times,  and 
generally  upon  such  terms  as  are  agreed  on,  with  ix)\ver 
to  take  any  security  for  the  discharge  of  such  debts  or 
liabilities,  and  to  give  completi?  discharges  in  respect  of 
all  or  any  such  calls,  debts,  or  liabilities. 

269.  (1)  Where  a  con)i)any  is  proposed  to  be  or  is  in  the 
course  of  being  wound  up  altogether  voluntarily,  and  the  whole 
or  a  portion  of  its  })usiness  or  property  is  proposed  to  be  trans- 
ferred or  sold  to  another  company,  the  liquidator  of  the  tirst- 
mentioned  company  may,  with  the  sanction  of  a  special  resolu- 
tion of  the  company  by  which  he  was  appointed,  conferring 
either  a  general  authority  on  tlie  liquidator  or  an  authority  in 
respect  of  any  particular  arrangement, — 

(a)  Receive  in  comi^ensation  or  part  comjKMisation  for  such 
transfer  or  sale,  shares,  policies,  or  other  like  interests 
in  such  other  company  for  the  purpose  of  distribution 
amongst  the  members  of  the  company  being  wound  up ; 
or 
{b)  Enter  into  any  other  arrangement  whereby  the  members 
of  the  company  being  wound  up,  in  lieu  of,  or  in 
addition   to  receiving   cash,    shares,    policies,   or   other 
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like   interests,   may   participate    in    the    profits    of   or  Part  YII. 

receive   any   other   benefit   from   the   purchasing  com- 

pany. 

(2)  Any  sale  made  or  arrangement  entered  intt)  by  the 
liquidator  under  this  section  shall  be  binding  on  the  members 
of  the  company  being  wound  up,  subject  to  this  proviso  :  that  if 
any  member  of  the  company  being  wound  up  who  has  not  voted 
in  favour  of  the  special  resolution  passed  by  the  company  of 
which  he  is  a  member,  at  either  of  the  meetings  held  for  passing 
the  same,  expresses  his  dissent  from  such  special  resolution 
by  notice  in  writing,  addressed  to  the  liquidator,  and  left  at  the 
registered  office  of  the  company  not  later  than  seven  days  after 
the  date  of  the  meeting  at  which  such  special  resolution  was 
confirmed,  such  dissentient  member  may  require  the  liquidator 
to  do  one  of  the  following  things,  as  the  liquidator  may  prefer, 
that  is  to  say, — 

(c)  Either  abstain  from  carrying  such  resolution  into  effect ; 
or 

{(l)  Purchase  the  interest  held  by  such  dissentient  member 
at  a  price  to  be  determined  in  manner  hereinafter 
mentioned,  such  purchase-money  to  be  paid  before 
the  company  is  dissolved,  and  to  be  raised  by  the 
liquidators  in  such  manner  <as  may  be  determined  by 
special  resolution. 

(3)  No  special  resolution  shall  be  deemed  invalid  for  the 
purposes  of  this  section  by  reason  that  it  is  passed  prior  to  or 
concurrently  with  any  resolution  for  winding  up  the  company, 
or  for  appointing  liquidators ;  but  if  witlii  n  a  year  an  order  is 
made  for  winding  up  the  company  by  or  subject  to  the  super- 
vision of  the  Court  such  resolution  shall  not  be  of  any  validity 
unless  sanctioned  by  the  Court. 

(4)  The  price  to  be  paid  for  the  purchase  of  the  interest  of  Modeof  deter- 
any  dissentient  member  may  be  determined  by  agreement ;  but  "^^"^"8  P"®®- 
if  the   parties   dispute  about   the   same  such  dispute  shall  be 

settled  by  arbitration. 

(5)  Any  appointment  required  to  be  made  on  behalf  of  any  Appointment 
company  in  respect  of  such  arbitration  may  be  made  under  the  ^henques^*^ 
hand  of  the  liquidator,  and  such  arbitration  shall  be  conducted  tionsaretobe 
in   accordance   with   the   provisions   of   "The   Arbitration   Act,  j^bitration    ^ 
1890/' 

A  company,  if  not  authorised  by  ite  Memorandum  to  sell  its  undertaking,  has 
no  power  to  do  so  unless  it  goes  into  voluntary  liquidation,  and  proceeds  under  this 
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Part  YII.      section.    If  it  is  authorised  by  its  Memorandum  to  dispose  of  its  undertaking,  it 

—  may  do  so  without  going  into  voluntary  liquidation,  but  it  may  not  distribute  the 

proceeds  of  such  sale  among  its  members  without  first  going  into  liquidation,  as 

such  distribution  would  be  a  return  of  capital  to  its  members,  and  therefore  contrary 

to  one  of  the  fundamental  principles  of  company  law  ;  see  par.  7,  p.  5  xupra. 

Sec.  259,  substantially  identical  with  Sec.  161  of  the  E.  Act  of  1862,  enables 
a  company  to  reconstruct  (and  to  bind  dissentient  shareholders)  by  a  transfer  of  the 
company's  bumness  for  shai-es  in  a  new  company,  to  be  distributed  among  members 
of  the  selling  company  according  to  their  rights.  **  The  section  is  in  substance 
this  -  when  there  is  a  winding-up,  whether  voluntary,  or  by  the  Court,  or  under 
super\'ision,  the  duty  of  the  liquidators  under  the  Act  of  Parliament  is  to  turn  all 
the  assets  of  the  company  into  money,  and,  having  paid  the  creditors  and  the 
costs  of  the  winding-up,  then  to  distribute  among  the  members,  according  to  their 
equities,  the  surplus  if  there  be  any.  Then  it  was  seen  that  there  were  many  cases 
in  which  a  company  might  wind  itself  up  voluntarily,  or  the  like,  merely  for  the 
purpose  of  reconstruction,  and  that  it  would  be  very  advantageous  that  there 
should  be  taken  a  power  in  substance  for  the  company  to  reconstruct  itself.  That 
was  one  of  the  objects  that  was  souj^bt  to  be  accomplished  by  the  161st  section ;  but 
the  gist  of  the  enactment  is  this :  That  the  liquidators  in  a  winding-up  instead  of 
selling  for  money  may  sell  for  shares;  but  as  a  safeguard  against  that,  and  against 
imposing  possibly  a  liability  upon  a  member  of  the  company  which  is  being  wound- 
up by  seeking  to  force  upon  him  shares  which  were  not  fully  paid  up,  the  Legis- 
lature has,  by  way  of  protecting  his  interests,  said  in  substance  that,  if  he  dissents, 
he  may  receive  the  value  of  his  shares  in  money.  That  is,  in  short,  an  explana- 
tion of  the  meaning  and  effect  of  the  161st  section.  It  relates  to  what  may  be 
done  where  there  is  a  winding-up :  and  although  the  section  commences  with  the 
words  *  Where  any  company  is  proposed  to  be  ...  .  wound  up,'  the  result  is 
plain  that  the  power  is  only  conferred  upon  the  liquidator":  per  Chitty,  J.,  in 
Cotton  V.  Imperial  d'  Foreign  <fr.  Corporation,  1892,  3  Ch.  454. 

In  that  case  the  Memorandum  contained  a  provision  enabling  the  company  to 
dispose  of  its  undertaking  for  shares  and  to  divide  the  consideration  among  the 
members  of  the  company  in  »pecie.  After  an  agreement  for  sale  to  a  new  company 
(to  effect  reconstruction;  was  executed,  a  resolution  was  passed  for  voluntary 
winding  up  of  the  old  company,  and  it  was  held  that  the  transaction  did  not 
come  within  the  161st  section,  and  that  the  agreement  was  not  ultra  rire*  of  the  old 
company. 

The  result  of  the  above  and  subsequent  decisions  is  that  a  company 
authorised  by  its  Memorandum  may  sell  its  undertaking  and  subsequently  go 
into  liquidation  for  the  purpose  of  distributing  the  proceeds. 

In  proceeding  under  Sec.  259,  if  the  sale  be  in  the  course  of  liquidation  it 
must  be  to  a  company  and  not  to  an  individual  who  is  to  form  a  new  company: 
Bird  v.  BinV*  Sewage  Co.,  9  Ch.  358. 

The  sale  may  be  for  partly  paid-up  shares,  and,  although  members  of  the  old 
company  cannot  be  compelled  to  take  shares  with  a  liability,  for  their  paid-up 
shares,  they  must,  on  dissenting,  abide  by  the  provisions  Qf  Sec.  259,  and  if  they 
neither  dissent  nor  assent  they  may  get  nothing.  But  the  agreement  may  limit 
the  time  within  which  members  may  come  in  and  claim  shares  in  the  new 
company,  and  if  no  time  is  fixed  they  have  only  a  reasonable  time  in  which  to 
exercise  their  option:  Citg  and  County  Investment  Co.,  13  CD.  476;  Higg^s  case^ 
2  H.  d:  M.  667;  Po*tlethwaite  v.  Port  Philip  dc,  Co.,  43  CD.  462;  Burdett-CoutU 
y.  True  Blue  Gold  Mine,  1899,  2  Ch.  616.  Indeed  in  many  cases  the  whole  object 
of  reoonstruotion  is  to  issue  shares  with  a  liability  in  lieu  of  shares  which  had 
been  fuUy  paid  up. 
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The  new  shares  may  go  directly  to  the  shareholders  in  the  old  oompany  and  Part  YIL 

need  not  in  the  first  instance  go  to  the  liquidators :   City  and  County  Investment  

Co.^  lU  sup. 

But  the  shares  must  be  distributed  among  the  members  of  the  selling 
company  according  to  their  relative  rights :  Griffith  v.  Paget,  5  CD.  894,  6  CD. 
511 ;  unless  the  Articles  clearly  enable  the  majority  to  vary  the  rights  of  the 
minority  without  their  consent :  Simpson  v.  Palace  llieatre,  69  L  T.  70.  But  the 
Articles  of  Association  cannot  deprive  dissentient  members  of  their  rights  under 
Sec.  269  :  Baring-Gould  v.  Sharpington  dbc,  1899,  2  Ch.  80 ;  Payne  v.  The  Cork 
Company,  1900,  1  Ch.  308. 

An  agreement  under  Sec.  259  is  binding  upon  the  creditors  of  the  transferring 
oompany,  and  it  is  no  objection  that  it  contains  a  stipulation  that  the  purchasing 
company  shall  take  a  portion  only  of  the  assets  and  liabilities  of  the  transferring 
company,  leaving  the  rest  of  the  debts  to  be  paid  by  the  liquidator  of  the  trans- 
ferring company.  The  remedy  of  a  creditor  who  cannot  get  payment  of  his  debt 
is  to  obtain  a  winding-up  order  under  the  concluding  provision  of  the  section : 
City  and  County  Investment  Co.,  ut  sup. 

A  supervision  order  is  sometimes  applied  for  in  order  to  obtain  the  sanction  of 
the  Court  to  the  agreement,  but  such  sanction  must  be  given  by  the  winding-up 
order,  or  an  order  subsequent  thereto,  and  cannot  be  obtained  previously :  Cailao 
His  Co.,  42  CD.  169. 

As  to  how  a  dissentient  minority  may  be  dealt  with  on  the  Court  sanctioning 
an  arrangement,  see  (as  to  shareholders)  Marine  Investment  Co.,  8  Ch.  702,  fas  to 
creditors)  TunU  Railways  Co.,  30  L.T.  512,  31  L.T.  264. 

260.    (1)  Where  a  compromise  or  arrangement  between  the  Compromise 
company  and  its  creditors  or  members  or  contributories,  or  any  of  ©ompany." 
class  thereof  respectively,  is  proposed  by  a  company  about  to  be  secs.  196, 19*^ 
wound-up  voluntarily  and  embodied  in  an  extraordinary  reso-  '^^^  213  of 
lution  of  the  company,  or  by  the  liquidator  of  a  company  in  Sec8.'l36and 
course  of   being  wound  up,  such   compromise  or  arrangement  ^^^  E.  Act  of 
shall,  subject  to  such  right  of  api)eal  as  is  hereinafter  mentioned  Sec.2J.S.Coe. 
be  binding  on  all  such  creditors,  members,  or  contributories,  or  fJ5o°rE\^°* 
class  thereof  respectively,  and  also  on  the  company  or  the  liqui-  See.  24  E. 
dator  and  contributories  of  the  company,  as  the  case  may  be,  if  g^^'y  ^^^' 
a  majority  in  number  representing  three-fourths  in  value  of  such  665. 
creditors,   members,  or   contributories,  or   class  thereof  respec-  ^^o?^^^** 
tively,  present,  either  in  person  or  by  proxy,  at  a  meeting  of 
such   creditors,   members,   or    contributories,    or    class    thereof 
respectively  (summoned  in  the  same  manner  as  a  meeting  to 
consider  an  extraordinary  resolution  of  the  company),  agree  to 
such  compromise  or  arrangement. 

(2)  The  Court,  in  addition  to  any  of  its  other  powers,  may, 
on  the  application  in  a  summary  way  of  any  creditor  or  member, 
or  of  the  liquidator,  order  that  a  njeeting  of  such  creditors  or 
members  or  contributories,  or  class  thereof  respectively,  be  sum- 
moned in  such  manner  as  it  directs. 

(3)  Any  creditor,  member,  or  contributory  of  a  company 
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Part  YII.  that  has  in  the  manner  aforesaid  entered  into  any  such  com- 
promise or  arrangement  with  its  creditors,  members,  or  contribu- 
tories,  or  class  thereof  respectively,  may,  within  twenty-one  days 
from  the  date  of  the  meeting  at  which  such  compromise  or 
arrangement  was  agreed  to,  appeal  to  the  Court  against  such 
compromise  or  arrangement,  and  the  Court  may  if  it  thinks  fit 
amend,  vary,  or  confirm  the  same. 

(4)  Any  such  compromise  or  arrangement  as  aforesaid  shall 
remain  binding  notwithstanding  any  subsequent  order  of  the 
Court  staying  proceedings  in  the  winding-up,  unless  the  Court  in 
such  order  otherwise  directs. 

Power  of  Court  to  make  Rules, 

Power  of  261.    Any   three   or   more  of   the   Judges  of  the  Supreme 

Supreme'  Court,  of  whom  the  Chief  Justice  shall  be  one,  may,  as  often  as 

Court  to  make   circumstances  require, — 

*"^*  (a)  Make  rules  of  procedure  for  winding  up  a  company  by 

1882,  No.  36.  ^^^  Court,  or  by  the  District  Court  when  such  Court  has 

Sec.  170  E.  jurisdiction  under  sections  two  hundred  and  seventeen 

or  two  hundred  and  eighteen  hereof ; 
(h)  Fix  a  scale  of  costs  and  charges  to  be  paid  to  barristers 

and  solicitors  in  all  proceedings  in  a  winding-up  in  the 

District  Court. 

Dissolution   of   Companies. 

Application  262.    (1)  Where  a  limited  company,  the  shares  of   which 

for  dissolution   ^re  fully  paid  up,  has  distributed  the  whole  of  its  assets  and 

1J^2^N^°35     ^*s®d  ^  carry  on  its  operations,  the  chairman,  manager,  or  any 

two  directors  or  shareholders  of  such  company  may,  on  making 

an  affidavit  in  the  form  numbered  (1)  in  the  Third  Schedule 

hereto,  or  to  the  like  effect,  and  lodging  the  same,  together  with 

a  fee  of  five  guineas,  with  the  Registrar,  ai)ply  for  a  declaration 

of  dissolution  of  such  company. 

Notice  of  (2)  The  Registrar  shall  forthwith  publish  a  copy  of  such 

dissolution.       afl&davit,  together  with  a  notice  in  the  form  numbered  (2)  in  the 

ms2^No^86     Third  Schedule  hereto,  in  three  consecutive  issues  of  the  Gazette, 

and  in  three  consecutive  issues  of  some  newspaper  circulating  in 

the  locality  where  the  registered  office  is,  or  in  which  the  last 

registered  office  of  the  company  was. 

^'otice  of  268.    If     notice    of    objection    in    writing,    in    the    form 

objection.         numbered   (3)   in   the  Third  Schedule  hereto,  accompanied  by 
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a  statutory  declaration  by  the  objector  of  the  matter  set  forth  Part  YII. 
or  relied  upon  in  such  notice  of  objection,  is  lodged  with  the  ~ 

Registrar  by  any  person  declaring  himself  to  be  a  shareholder  Sec.  234  of 
or  creditor  of  such  company  within  sixty  days  of  the  first  '  ®'  **' 
publication  of  the  affidavit  as  directed  in  the  last  preceding 
section,  the  Registrar  shall  notify  the  same  in  the  Gazette  as 
aforesaid,  and  in  some  newspaper  circulating  as  aforesaid  in  the 
form  numbered  (4)  in  the  Third  Schedule  hereto,  and  in  such 
case  he  shall  not  declare  the  dissolution  of  such  company. 

264.   (1)  If  no  notice  of  objection  as  aforesaid  is  lodged,  Declaration  of 
then  the  Registrar  shall  proceed  to  declare,  by  notice  in  the  "*8^^"*^°"- 
Gazette  and  in  some  newspaper  circulating  as  aforesaid,  in  the   i|82^No°35 
form  numbered  (5)  in  the  Third  Schedule  hereto,  that  such  com- 
])any  is  dissolved,  and  from  and  after  the   gazetting  of   such 
notice  sucIj  company  shall  be  dissolved. 

(2;  All  books,  papers,  accounts,  and  documents  of  such 
t'oiupany  shall  be  deposited  with  the  Registrar  before  such  last- 
mentioned  notice  is  published,  and  thereafter  shall  be  kept  by 
him  in  his  office  and  be  open  to  inspection  by  any  person  on 
payment  of  a  f(M^  of  two  shillings. 

266.    (1)  Notliing  in  this  Act  shall  bar  any  civil  or  criminal  Dissolution 

proceeding  against  any  chairman,  director,  manager,  or  other  no*^^r 

officer  of  any  company  for  fraud  or  misconduct,  or  for  any  acts,  for  fraud  or 

jnatters,  or  things  for  which  any  such  proceeding  might  have  ^i^conduct, 

beeMi  taken  iK'fore  the  company  was  declared  to  be  dissolved.  Sec.  236  of 

(2)  A  declaration  of  dissolution  shall  not  prejudice  the  right  ^®®^'  ^°*  ^'* 

of  any  creditor  or  shareholder  of  the  company  to  institute  pro-  ^^ito^^nsist- 

-ccedings  for  the  purpose  of  having  the  same  wound  up  by  the  ing  on  wind- 

I'nnrf  ing-up  by 

^*^^"^-  Court. 

Striking  Companies  off  Register. 

266.    (1)    Where   the    Registrar   has    reasonable    cause   to  Power  of 

believe  that  a  company  is  not  in  operation  he  shall  send  to  I*®gi8t»rto 

^        ,   .,  .  f  ,    ,,         .,  strike  defunct 

the  company  by  post  a  letter  inquiring  whether  the  company  companies  oflf 

is  carrying  on  business  or  is  in  operation.  the  register  in 

•^      *^  ^  certain  cases. 

(2)    If    within    one    month    after    sending    the    letter   the  sec.  lOof 
Registrar  does  not  receive  any  answer  thereto  he  shall,  within  i^OO.  No.  40. 
fourteen  days  after  the  expiration  of  such  month,  send  to  the  of*l880.      ^^ 
company  by  post  a  registered  letter  referring  to  the  first  letter, 
and  stating  tliat  no  answer  thereto  has  been  received  by  him, 
and  that  if  an  answer  is  not  received  to  the  second  letter  within 
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Part  YII.  one  month  from  the  date  thereof  a  notice  will  be  published  in 
the  Gazette  with  a  view  to  striking  the  name  of  the  company  off 
the  register. 

(3)  If  the  Registrar  either  receives  an  answer  from  the  com- 
pany to  the  effect  that  it  is  not  in  operation,  or  does  not  within 
one  month  after  sending  the  second  letter  receive  any  answer 
thereto,  the  Registrar  may  publish  in  the  Gazette,  and  send  to 
the  company,  a  notice  that  at  the  expiration  of  three  months 
from  the  date  of  that  notice  the  name  of  the  company  mentioned 
therein  will,  unless  cause  is  shown  to  the  contrary,  be  struck  off 
the  register  and  the  company  dissolved. 

(4)  At  the  expiration  of  the  time  mentioned  in  the  notice 
the  Registrar  may,  unless  cause  to  the  contrary  is  previously 
shown  by  the  company,  strike  the  name  of  the  company  off  the 
register,  and  shall  publish  a  notice  thereof  in  the  Gazette,  and 
thereupon  the  company  shall  be  dissolved  : 

Provided  that  the  liability  (if  any)  of  every  director, 
manager  and  member  of  the  company  shall  continue,  and 
may  be  enforced  as  if   the  company  had  not  been  dissolved. 

(5)  If  any  company  or  person  feels  aggrieved  by  the  name 
of  the  company  having  been  struck  off  the  register  in  pursuance 
of  this  section,  such  company  or  person  may  apply  to  the  Court ; 
and  the  Court,  if  satisfied  that  it  is  just  so  to  do,  may  order  the 
name  of  the  company  to  be  restored  to  the  register,  and  there- 
upon the  company  shall  be  deemed  to  have  continued  in 
existence  as  if  the  name  thereof  had  never  been  struck  off  ; 
and  the  Court  may  give  such  directions  and  make  such  pro- 
visions as  it  thinks  just  for  placing  the  company  and  all  other 
persons  in  the  same  position  as  nearly  as  may  be  as  if  the  name 
of  the  company  had  never  been  struck  off. 

(6)  A  letter  or  notice  authorised  or  required  for  the  pur- 
poses of  this  section  to  be  sent  to  a  company  may  be  sent  by 
post  addressed  to  the  company  at  its  registered  office  ;  or,  if  no 
office  has  been  registered,  then  addressed  to  the  care  of  some 
director  or  officer  of  the  company  ;  or,  if  there  is  no  director  or 
officer  of  the  company  whose  name  and  address  are  known  to 
the  Registrar,  the  letter  or  notice  (in  identical  form)  may  be 
sent  to  each  of  the  persons  who  subscribed  the  Memorandum  of 
Association,  addressed  to  him  at  the  address  mentioned  in  that 
Memorandum. 

Where  com-  267.   Where  at  any  time  after  the  commencement  of  pro- 

wound^iw  ^"^   ceedings  for  the  winding-up  of  any  company  the  Registrar  has 
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reasonable  cause  to  believe  that  no  liquidator  is  acting,  or  that  PaJ^t  Yll, 
the  affairs  of  the  company  are  fully  wound  up,  and  the  reports 
required  to  be  made  by  the  liquidator  are  not  made  for  a  period  ^j^^^'gg 
of  six  months  after  notice  by  the  Registrar  demanding  the  same  sec.  26  E.  Act 
has  been  sent  by  post  to  the  registered  office  of  the  company,  or  °'  ^^^• 
to  the  liquidator  at  his  last  known  place  of  business,  the  pro- 
visions of  the  last  preceding  section  shall  apply  in  like  manner 
as  if  the  Registrar  had  not  within  one  month  after  sending  the 
second  letter  therein  mentioned  received  any  answer  thereto. 

PART  YI. 

Application  of  Act  to  Companies   Registered  under  former 

Acts. 

268.  In  this  and  the  succeeding  Parts  of  this  Act  the  ex-  joint  Stock 
pression  "  Joint  Stock  Companies  Acts"  means  "  The  Joint  Stock  ^^^a^^ 
Companies  Act,  I860,"  and  its  amendments. 

Sec.  284  of  1882,  No.  8*5. 

269.  Subject  as  hereinafter  mentioned,  this  Act,  with  the  Application  of 

exception  of  Table   A   in  the   First   Schedule,  shall    apply  to  Acttowm- 

pani68  foimed 
companies  formed  and  registered  under  the  Joint  Stock  Com-  under  Joint 

panics  Acts,  in   the   same  manner   in   the   case   of   a    limited  Stock  Com- 
*^  '  panies  Acts, 

company  as  if  such  company  had  been  formed  and  registered  g^^  285  f 

under  this  Act  as  a  company  limited  by  shares,  and,  in  the  case  1882,  No.  35. 

of  a  company  other  than  a  limited  company,  as  if  such  company 

had  been  formed  and  registered  as  an  unlimited  company  under 

this  Act : 

Provided  that  where  reference  is  made  expressly  or  impliedly 
to  the  date  of  registration,  such  date  shall  be  deemed  to  be  the 
date  at  which  such  companies  were  respectively  registered  under 
the  said  Joint  Stock  Companies  Acts : 

Provided  also  that  the  power  of  altering  regulations  by 
special  resolution  given  by  this  Act  shall,  in  the  case  of  a 
company  formed  and  registered  under  the  said  Joint  Stock 
Companies  Acts,  extend  to  altering  any  provisions  contained  in 
Table  B  annexed  to  "  The  Joint  Stock  Companies  Act,  1860," 
and  shall  also,  in  the  case  of  an  unlimited  company  formed  and 
registered  as  aforesaid,  extend  to  altering  any  regulations  relating 
to  the  amount  of  capital  or  its  distribution  into  shares,  notwith- 
standing that  such  regulations  are  contained  in  the  Memorandum 
of  Association. 


New. 
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Part  YII.  270.  This  Act  shall  apply  to  companies  registered  but  not 

^  ~   formed  under  the  Joint  Stock  Companies  Acts   in  the  same 

Act  to  com-      manner  as  it  is  herein  declared  to  apply  to  companies  registered 

pwiies  1^8-     but  not  formed  under  this  Act : 

tered  under 

Joint  Stock  Provided  that  where  reference  is  made  expressly  or  impliedly 

Companies       ^  ^^e  date  of  registration,  such  date  shall  be  deemed  to  be  the 

Sec.  286  of       ^**®  **  which  such  companies  were  respectively  registered  under 

1882,  No.  36.    the  Joint  Stock  Companies  Acts. 

ProvisionBof  271.    (1)  Subject  to  the  provisions  of  this  Part  of  this  Act, 

to*M)Sy*^        all  the  powers  conferred  on  companies  by  Part  II.  of  this  Act 
may  be  exercised  by  any  company  registered  under  the  Joint 
Stock  Companies  Acts  as  if  it  had  been  registered  under  this 
Act. 
Mode  of  trans-  (2)  Any  company  registered  under  the  Joint  Stock  Coni- 

errmgahareB.  ponies  Acts  may  cause  its  shares  to  be  transferred  in  manner 
1882,  No.  86.    hitherto  in  use,  or  in  such  other  manner  as  the  company  directs. 

PART  YII. 

Companies  Authoriskd  to  Register  under  this  Act. 

Rules  as  to  272.  The  following  rules  shall  be  observed  with  respect  to 

e^^^«»n^'  ^^^  registration  of  companies  under  this  Part  of  this  Act,  that  is 
panics.  tO  say, — 

Sec.  248  of  {a)  No  company  having  the  liability  of  its  members  limited 

S€c^'l79E^  by  Act  of  the  Imperial  Parliament  or  of  the  General 

Act  of  1862.  Assembly,  or  by  Royal  charter  or  letters  patent,  and 

not  being  a  joint-stock  company  as  hereinafter  defined, 
shall  register  under  this  Act  in  pursuance  of  this  Part 
thereof. 
{h)  No  company  having  the  liability  of  its  members  limited 
by  Act  of  the  Imperial  Parliament  or  of  the  General 
Assembly,  or  by  Royal  charter,  or  letters  patent,  shall 
register  under  this  Act  in  pursuance  of  this  Part  thereof 
as  an  unlimited  company,  or  as  a  company  limited  by 
guarantee. 
(r)  No  company  that  is  not  a  joint-stock  company  as  herein- 
after defined  shall,  in  pursuance  of  this  Part  of  this 
Act,  register  under  this  Act  as  a  company  limited  by 
shares. 
(d)  No  company  shall  register  under  this  Act  in  pursuance 
of  this  Part  thereof  unless  an  assent  to  its  so  register- 
ing is  given  by  a  majority  of  such  of  its  members  as 
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are  present  personally  or  by  proxy,   in  cases  where  P«»t  YII. 
proxies  are  allowed  by  the  regulations  of  the  company, 
at  some  general  meeting  summoned  for  the  purpose. 

(e)  Where  a  company,  not  having  the  liability  of  its  mem- 
bers limited  by  Act  of  the  Imperial  Parliament  or  of 
the  General  Assembly,  or  by  Royal  charter,  or  by 
letters  patent,  is  about  to  register  as  a  limited  company, 
the  majority  required  to  assent  as  aforesaid  shall  con- 
sist of  not  less  than  three-fourths  of  the  members 
present  personally  or  by  proxy  at  such  last-mentioned 
general  meeting. 

(/)  Where  a  company  is  about  to  register  as  a  company 
limited  by  guarantee,  the  assent  to  its  being  so 
registered  shall  be  accompanied  by  a  resolution  declar- 
ing that  each  member  undertakes  to  contribute  to 
the  assets  of  the  company,  in  the  event  of  the  same 
being  wound  up  during  the  time  that  he  is  a  member 
or  within  one  year  afterwards,  for  payment  of  the 
debts  and  liabilities  of  the  company  contracted  before 
the  time  at  which  he  ceased  to  be  a  member,  and  of 
the  costs,  charges,  and  expenses  of  winding  up  the 
company,  and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  such  amount  as 
may  be  required,  not  exceeding  a  specified  amount. 

(g)  In  computing  any  majority  under  this  section,  when  a 
poll  is  demanded,  regard  shall  be  had  to  the  number  of 
votes  to  which  each  Hiember  is  entitled  according  to  the 
regulations  of  the  company  of  which  he  is  a  member. 

278.   Subject  to  the  foregoing  rules,  every  existing  com-  Companies 
[)any,  including  any  company  registered  under  the  Joint  Stock  ^pftbleof 
Companies  Acts,  consisting  of  seven  or  more  members,  and  any  tered. 
company    hereafter    formed   in    jmrsuance   of    any    Act  of    the  Sec.  249  of 
Imperial   Parliament  or  of   the  (ieneral  Assembly  (other  than  ^^'^'v*^' 
this  Act),  or  by  lloyal  charter  or  letters  patent,  or  being  other-  Act  of  1862. 
wise  duly  constituted  by  law,  and  consisting  of  seven  or  more 
members,  may  at  any  time  register  itself  under  this  Act  as  an 
unlimited  company,  or  as  a  company  limited  by  shares,  or  a 
company  limited  by  guarantee  ;  and  no  such  registration  shall 
be  invalid  by  reason  that  it  has  been  effected  with  a  view  to  the 
company  being  wound  uj). 

274.   For  the  purposes  of  this  part  Part  of  this  Act,  so  far  *'  Joint  stook 
as  the  same  relates  to  defined  companies  empowered  to  register  a^fin^.^ 
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Part  YII. 


Sec.  250  of 
1882,  No.  35. 
Seo.  181  E. 
Act  of  1862. 


Registration 
by  joint  stock 
oompanies. 

Sec.  261  of 
1882,  No.  35. 
Sec.  188  E. 
Act  of  1862. 


Registration 
by  other 
companies. 
Sec.  252  of 
1882,  No.  35. 
Sec.  184  E. 
Act  of  1862. 


Companies  AnthoriBad  to  R«^ster. 

as  companies  limited  by  shares,  a  joint-stock  company  shall  be 
deemed  to  be  a  company  having  a  permanent  paid-up  or  nominal 
capital  of  fixed  amount,  divided  into  shares  also  of  fixed  amount, 
or  held  and  transferable  as  stock,  or  divided  and  held  partly  in 
one  way  and  partly  in  the  other,  and  formed  on  the  principle  of 
having  for  its  members  the  holders  of  shares  in  such  capital  or 
the  holders  of  such  stock,  and  no  other  persons  ;  and  such  com- 
pany, wlien  registered  with  limited  liability  under  this  Act,  shall 
be  deemed  to  be  a  company  limited  by  shares 

276.  Previous  to  the  registration  under  this  Part  of  this 
Act  of  any  joint-stock  company  there  shall  be  delivered  to  the 
Registrar  the  following  documents,  that  is  to  say, — 

(a)  A  list  showing  the  names,  addresses,  and  occupations  of 
all  persons  who,  on  a  day  named  in  such  list,  and  not 
being  more  than  six  clear  days  before  the  day  of 
registration,  were  members  of  the  company,  with  the 
addition  of  the  shares  luM  by  such  ])ers()ns  respectively, 
distinguishing,  in  cjises  where  such  shares  are  num- 
bered, each  sliare  ])y  its  number. 
{h)  A  copy  of  any  Act  of  the  Imperial  Parliament  or  of  the 
General  Assembly,  or  of  any  Royal  charter,  letters 
patent,  deed  of  settlement,  or  other  instrument  consti- 
tuting or  regulating  the  company, 
(c)  If  the  company  is  intended  to  be  registered  ns  a  limited 
company,  the  above  list  and  copy  shall  be  accompanied 
by  a  statement  specifying  the  following  particulars,  that 
is  to  say,— 

(i.)  The  nominal  capital  of  the  company  and  the 
number  of  shares  into  which  it  is  divided; 

(ii.)  The  number  of  shares  taken,  and  the  amount 
paid  on  each  share  ; 

(iii.)  The  name  of  the  company,  with  the  addition 
of  the  word  "  limited  "  as  the  last  word  thereof ;  and 

(iv.)  In  the  case  of  a  company  limited  by  guar- 
antee, by  a  copy  of  the  resolution  declaring  the  amount 
of  the  guarantee. 

276.  Prior  to  the  registration  under  this  part  of  this  Act  of 
any  company,  not  being  a  joint-stock  company,  there  shall  be 
delivered  to  the  Registrar  a  list  showing  the  names,  addresses, 
and  occupations  of  the  directors  of  the  company,  and  also  a 
copy  of  any  Act  of  the  Imperial  Parliament  or  of  the  General 
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ABsembly,  or  of  any  Royal  charter,  letters  patent,  deed  of  settle-  Part  YII. 
ment,  or  other  instrument  constituting  or  regulating  the  com-    ~ 
pany,  with  the  addition,  in  the  case  of  a  company  intended  to  be 
registered  as  a  company  limited  by  guarantee,  of  the  resolution 
declaring  the  amount  of  the  guarantee. 

277.  Where  a  joint-stock  company  authorised  to  register  The  company 
under  this  Act  has  had  the  whole  or  any  portion  of  its  capital  ^ou^fof  ^ 
converted  into  stock,  such  company  shall,  as  to  the  capital  so  stock  instead 
converted,  instead  of  delivering  to  the  Registrar  a  statement  of 

shares,  deliver  to  the  Registrar  a  statement  of  the  amount  of  iqqJj,  No.  35. 
stock  belonging  to  the  company,  and  the  names  of  the  persons  ^^-  ^^  ^• 
who  are  holders  of  such  stock,  on  some  day  to  be  named  in  the 
statement,   not   more  than    six   clear  days   before  the   day   of 
registration. 

278.  The  lists  of   members  and  directors,  and  any  other  Authentic»i- 

particulars    relating    to    the    company    hereby    required    to    be  tioSare^^ 

delivered   to   the    Registrar,  shall    be    verified    by    a    statutory  required. 

declaration  of  the  directors  of  the  company  or  any  two  of  them,  Issi  No°35. 

or  of  any  two  other  principal  officers  of  the  company.  Sec.  186  E. 

•^  11-  ^      J  Act  of  1862. 

279.  The  Registrar  may  require  such  evidence  as  he  thinks  Evidence  as 
necessary    for   the   purpose   of   satisfying   himself    whether   an  to  nature  of 
existing  company  is  or  is  not  a  joint-stock  company  as  herein-  ^™P*"y- 
before  defined. 

Sec.  255  of  1882,  No.  35  ;    Sec.  187  E.  Act  of  1862. 

280.  No  fees  shall  be  charged  in  respect  of  the  registration  Exemption 
under  this  Part  of  this  Act  of  any  company  in  cases  where  such  o^^^^"*^*^* 
company  is  not  registered  as  a  limited  company,  or  where  prior  gee.  256  of 
to  its  being  registered  as  a  limited  company  the  liability  of  the  l®^2'  No.  35. 
shareholders  was  limited  by  some  other  Act  of  the  Imperial  Act  of  1862. 
Parliament  or  of  the  (ieneral  Assembly,  or  by  Royal  charter,  or 

by  letters  patent. 

281.  Any  company  authorised  by  this  Part  of  this  Act  to  Addition  to 

register  with  limited  liability  shall,  for  the  purpose  of  obtaining  ^™!^7 

registration  with  limited  liability,  change  its  name  by  adding  1882,  No  36. 

thereto  the  word  "  limited."  ^'  ]^^^- 

Act  of  1862. 

282.  Upon  compliance  with  the  requirements  of  this  Part  certificate  of 
of  this  Act  relating  to  registration,  and  on  payment  of  such  fees  incorporation, 
(if   any)  as  are  payable  under  Tables  C  and  D  in  the   First  i^^o°^ 
Schedule  hereto,  the  Registrar  shall  certify  under  his  hand  that  Sec.  191  E. 
the  company  so  applying  for  registration  is  incorporated  as  a  ^°*  ^^  ^^''^' 
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Certificate  to 
be  evidence. 

Sec.  359  of 
1882,  No.  35. 
Sec.  192  E. 
Act  of  lSfi2. 


Transfer  of 
assets  of  com- 
pany. 
Sec.  260  of 
1882,  No.  85. 
Sec.  193  E. 
Act  of  1862. 

Registration 
not  to  effect 
existing  rightn 
or  liabilities. 
Sec  261  of 
1882,  No.  35. 
Sec.  194  E. 
Act  of  1862. 

Continuation 
of  existing 
actions 

Sec.  262  of 
1882,  No.  35. 
Sec.  195  E. 
Act  of  1862. 


Effect  of 
registnition. 

Sec.  263  of 
1882,  No.  35. 
Sec.  196  E. 
Act  of  1862. 
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company  under  this  Act,  and  in  the  case  of  a  limited  company 
that  is  limited  ]  and  thereupon  such  company  shall  be  inoor- 
porated,  and  shall  have  perpetual  succession  and  a  common  seal, 
with  power  to  hold  lands. 

288.  A  Certificate  of  Incorporation  given  at  any  time  to 
any  company  registered  under  this  Part  of  this  Act,  or  under  the 
corresponding  provisions  of  any  Act  hereby  repealed,  shall  have 
the  same  effect  in  all  respects  as  if  it  had  been  issued  under 
Section  26  hereof. 

284.  All  assets  belonging  to  or  vested  in  the  company  at 
the  date  of  its  registration  under  this  Act  shall,  on  registration, 
pass  to  and  vest  in  the  company  as  incorporated  under  this  Act 
for  all  the  estate  and  interest  of  the  company  therein. 

286.  The  registration  under  this  Part  of  this  Act  of  any 
company  shall  not  affect  or  prejudice  the  liability  of  any  such 
company  to  have  enforced  against  it,  or  its  right  to  enforce,  any 
debt  or  obligation  incurred,  or  any  contract  entered  into  by,  to, 
or  with  or  on  behalf  of  such  company  previously  to  such  regis- 
tration. 

286.  All  actions  and  other  legal  proceedings  at  the  time  of 
the  registration  of  any  company  under  this  Part  of  this  Act 
commenced  by  or  against  such  company,  or  the  public  officer 
or  any  member  thereof,  may  be  continued  in  the  same  manner 
as  if  such  registration  had  not  taken  place ;  nevertheless  execu- 
tion shall  not  issue  against  the  effects  of  any  individual  member 
of  such  company  upon  any  judgment,  decree,  or  order  obtained 
in  any  action  or  other  proceeding  so  commenced  as  aforesaid ; 
but,  in  the  event  of  the  assets  of  the  company  being  insufficient 
to  satisfy  such  judgment,  decree,  or  order,  an  order  may  be 
obtained  for  winding  up  the  conjpany. 

287.  Where  a  company  is  registered  under  this  Part  of  this 
Act,  all  provisions  contained  in  any  Act  of  the  Imperial  Parlia- 
ment or  of  the  General  Assembly,  Royal  charter,  letters  patent, 
deed  of  settlement,  or  other  instrument  constituting  or  regulating 
the  company  (including,  in  the  case  of  a  company  registered  as 
a  company  limited  by  guarantee,  the  resolution  declaring  the 
amount  of  the  guarantee)  shall  have  the  same  effect  as  if  they 
were  contained  in  a  registered  Memorandum  of  Association  and 
Articles  of  Association  ;  and  all  the  provisions  of  this  Act  shall 
apply  to  such  company,  and  the  members,  contributories,  and 
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creditors  thereof,  in  the  same  manner  in  all  respects  as  if  it  had  Part  YH. 

been  formed  under  this  Act,  subject  to  the  provisions  following, 

that  is  to  say, —  Eflfect  of 

(a)  Table  A  in  the  First  Schedule  hereto  shall  not,  unless 
adopted  by  special  resolution,  apply  to  any  company 
registered  under  this  Part  of  this  Act. 

(ft)  The  provisions  of  this  Act  relating  to  the  numbering 
of  shares  shall  not  apply  to  any  joint-stock  company 
whose  shares  are  not  nural)ered. 

(r)  No  company  shall  have  jK)wer  to  alter  any  provision 
contained  in  any  Act  of  the  Imperial  Parliament  or  of 
the  General  Assembly,  or  in  any  letters  patent  relating 
to  the  company. 

{(I)  In  the  event  of  the  company  being  wound  up,  every 
person  shall  l)e  a  contributory  in  respect  of  the  debts 
and  liabilities  of  the  ccmipany  contracted  prior  to  regis- 
tration who  is  liable  to  pay  or  contribute  to  the  pay- 
ment of  any  such  debt  or  liability,  or  to  pay  or  con- 
tribute to  the  payment  of  any  sum  for  the  adjustment 
of  the  rights  of  the  members  amongst  themselves  in 
respect  of  any  such  debt  or  liability,  or  to  pay  or  con- 
tribute to  the  payment  of  the  costs,  charges,  and 
expenses  of  winding  up  the  company  so  far  as  the 
same  relate  to  such  debts  or  liabilities. 

(e)  Every  such  contributory  shall  be  liable  to  contribute  to 
the  assets  of  the  company,  in  the  course  of  the  winding 
up,  all  sums  due  from  him  in  respect  of  any  such 
liability  as  aforesaid. 

(/)  In  the  event  of  the  death  or  bankruptcy  of  any  such 
contributory  as  last  aforesaid  the  provisions  herein- 
before contained  with  respect  to  the  representatives  of 
deceased  contributories,  and  the  assignees  of  bankrupt 
contributories,  shall  apply. 

(g)  Any  company  registered  under  this  Part  of  this  Act  or 
under  the  corresponding  provisions  of  **  The  Companies 
Act,  1882,"  may  alter  the  provisions  of  its  constitution 
as  if  it  were  a  company  originally  formed  under  this 
Act  :  Provided  that  provisions  which  would  appro- 
priately be  contained  in  Memorandum  of  Association 
may  only  be  altered  under  the  provisions  hereof 
relating  to  alterations  of  Memorandum  of  Association. 
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288.  Nothing  herein  shall  derogate  from  any  power  of 
altering  its  constitution  or  regulations  that  may  be  vested  in 
any  company  registering  under  this  Part  of  this  Act,  by  virtue 
of  any  Act  of  the  Imperial  Parliament  or  of  the  General 
Assembly,  Royal  charter,  letters  patent,  deed  of  settlement,  or 
other  instrument  constituting  or  regulating  the  company. 

289.  The  Court  may  at  any  time  after  the  presentation  of 
a  petition  for  winding  up  a  company  registered  under  this  Part 
of  this  Act,  and  before  making  an  order  for  winding  up  the 
company,  upon  the  application  by  motion  of  the  company  or  of 
any  creditor  or  contributory  of  the  company,  restrain  further 
proceedings  in  any  action  or  other  proceeding  against  any 
contributory  of  the  company,  as  well  as  against  the  company, 
upon  such  terms  as  the  Court  thinks  fit. 

290.  Where  an  order  has  been  made  for  winding  up  a 
company  registered  under  this  Part  of  this  Act,  no  action  or 
other  proceeding  shall  be  commenced  or  proceeded  with  against 
any  contributory  of  the  company  in  respect  of  any  debt  due  by 
the  company  except  with  the  leave  of  the  Court  and  subject  to 
such  terms  as  the  Court  imposes. 

Re-registration  of  Companies. 

291.  Subject  as  in  this  Act  mentioned,  any  company  regis- 
tered as  an  unlimited  company  may  register  under  tliis  Act  as  a 
limited  company,  or  any  company  already  registered  as  a  limited 
company  may  re-register  under  tlie  provisions  of  this  Act. 

Sec.  -266  of  1882,  No.  35 ;  Sec.  4  E.  Act  of  1879. 

292.  The  registration  in  pursuance  of  this  Act  of  an 
unlimited  company  as  a  limited  company  shall  not  affect 
or  prejudice  any  debts,  liabilities,  contracts,  or  obligations 
incurred  or  entered  into  by,  to,  with,  or  on  behalf  of  such 
company  prior  to  registration ;  and  such  debts,  liabilities, 
contracts,  and  obligations  may  be  enforced  in  the  manner 
provided  by  this  Part  of  this  Act  in  the  case  of  a  company 
registering  in  pursuance  thereof. 

298.  An  unlimited  company  may,  in  accordance  with  the 
resolution  passed  by  the  members  when  assenting  to  registration 
as  a  limited  company  under  this  Act,  and  for  the  purpose  of 
such  registration  or  otherwise,  increase  the  nominal  amount  of 
its  capital  by  increasing  the  nominal  amount  of  each  of  its 
shares : 
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Provided  that  no  part  of  such  increased   capital  sliall  be  Part  YII. 


called  up  except  in  the  event  of  and  for  the  purposes  of  the  com- 
pany being  wound  up. 

294.   Where  no  such  increase  of  nominal  capital  is  resolved  Uncalled  capi- 
upon,  an  unlimited  company  may,  by  such  resolution  as  afore-  ted  Company! 
said,  provide  that  a  portion  of  its  uncalled  capital  shall  not  be  sec.  267  of 
called  up  except  in  the  event  of  and  for  the  purposes  of  the  ?,^^^v^?'  ^: 

^     .  ^  Sec.  6  K.  Act 

company  being  wound  up.  of  1879. 

296.   On    the   registration,   in    pursuance   of    section    two  Clogingof 
hundred  and  ninety-one  hereof,  of  a  companj'  that  has  already  i^T^n^caae^of 
been  registered,  the  Registrar  shall  make  provision  for  closing  re-registratioD 
the  former  registration  of  the  company,  and  may  dispense  with  Sec.  268  of 
the  delivery  to  him  of  copies  of  any  documents  with  copies  of  See.  9  E.  Act 
which  he  was  furnished  on  the  occasion  of  the  original  registra-  of  1879. 
tion  of  the  company ;  but,  save  as  aforesaid,  the  registration  of 
such  company  shall  take  place  in  the  same  manner  and  have 
the  same  effect  as  if  it  were  the  first  registration  of  that  com- 
pany under  this  Act. 

296.   A  company  authorised  to  register  under  the  provisions  Privileges  of 

of  this  Act  relating  to  re-registration  may  register  thereunder  notwtthstand- 

and  avail  itself  of  the  privileges  conferred  by  this  Act,  notwith-  ing  constiiu- 

standing  any  provisions  contained  in  any  Act  of  the  Imperial  p^ny^  ^™ 

Parliament  or  of  the  General  Assembly,  Royal  charter,  letters  g^^.  269  of 

patent,   deed   of    settlement,   regulations,   or   other   instrument  1882,  No.  35. 
^       ,.;  ,.  ,  ^.  '       ^  Sec.  10  E.  Act 

constituting  or  regulating  the  company.  of  jgyg 

PART  YIII. 

Companies  Incorporated  outside  New  Zealand. 

2^7.   In  this  Part  of  this  Act,  if  not  in'coifsistent  with  the  »•  Company** 
context,—  defined. 

"Company"  means  any  partnership,  association,  company,  i882,  No.°35. 

or  corporation  incorporated  outside  New  Zealand.  Sec.  4  of 

^  ^  1884.  No.  27. 

Carrying  an  Business.  P-  283. 

288.    (1)  A  company  may  from  time  to  time,  by  an  in-  Company  may 

Btrument  in  writing  under  its  common  seal,  or  executed  in  such  *PP<>»n* 

=»  '  attorney  with- 

manner  as  to  be  binding  on  the  company,  empower  any  person,  in  the  colony. 

either  generally  or  in  respect  of  any  specified  matters,  as  its  Sec.  276  of 

attorney,   to  sue  and  be  sued,  or  otherwise  appear  or  be  im-  Sec.iof^issi 

pleaded  in  any  Court  in  any  civil  or  criminal  proceeding,  or  No.  27. 
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before  any  arbitrator  or  person  having  by  law  or  consent  of 
parties  authority  to  take  evidence,  and  generally  on  behalf  of 
such  company  to  do  all  acts  and  to  execute  any  deeds  or 
instruments  within  New  Zealand. 

(2)  Where  more  than  one  person  is  appointed, — 

(a)  The  appointment  may  be  joint,  or  joint  and  several ; 

and 
(h)  Tlie  powers  and  authorities  conferred  on  such  persons 
may  be  in  respect  of  the  same  or  separate  matters. 

299.  Every  act  done  or  purporting  to  be  done,  and  every 
deed  or  instrument  executed  or  signed  by  such  attorney  on 
behalf  of  the  company  by  whom  he  is  appointed,  shall  bind 
the  company  in  the  same  way  and  to  the  same  extent,  and  have 
the  same  force  and  effect  in  every  respect,  as  if  such  act  liad 
been  done  by  the  company,  and  as  if  such  deed  or  instrument 
had  been  duly  sealed  with  the  common  seal  of  the  conijjany, 
or  otherwise  executed  or  signed  in  such  manner  ns  to  bind  the 
company. 

800.  (1)  Before  any  company  commences  business  in  Xew 
Zealand  the  attorney  so  appointed  shall  deposit  in  the  offitv  of 
the  Court  nearest  to  the  place  where  such  company  j>r(>}>oses 
to  carry  on  business  a  certified  copy  of  the  original  j)()wer  of 
attorney  under  which  he  claims  to  represent  such  company, 
together  with  a  certified  copy  of  the  Certificate  or  other 
evidence  of  the  incorporation  of  such  company  as  hereinafter 
mentir)ned. 

(2)  It  shall  be  the  duty  of  the  Registrar  of  the  Court  to 
ascertain  that  such  copies  so  deposited  are  true  copies  of  the 
original  instruments  ;  and  such  copies  shall  be  oi)en  to  the 
inspection  of  the  public  on  payment  of  a  fee  of  one  shilling. 

301.  If  the  company  proposes  to  carry  on  business  in 
different  places  in  New  Zealand^  or,  after  commencing  business 
in  one  i)art  thereof,  extends  its  operations  to  other  i)arts  of  New 
Zealand,  the  attorney  shall  deposit  like  copies  of  the  power  of 
attorney  and  certificate  or  other  evidence  of  incor])oration  at  the 
principal  office  of  the  Court  in  the  judicial  district  within  which 
the  company  so  proposes  to  carry  on  or  desires  to  extend  its 
business  ;  and  all  the  provisions  of  the  last  preceding  section 
shall  apply  accordingly. 

302.  Every  company  shall  have  an  office  or  place  of 
business  in  New  Zealand  where  legal  iJroceBS  of  any  kind  may 
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be  served  upon  it,  and  notieen  of  any  kind  may  be  addressed  Part  YII. 
or  delivered ;   and  for  the  jnirposes  of  this  Act  the   following 
provisions  shall  apply  :  —  Sec.  7  of  1884, 

(o)  Before  any  company  commences  or  carries  on  business 
in  New  Zealand  the  attorney  of  every  such  company 
shall  cause  a  notice  to  be  inserted  in  at  least  three  con- 
secutive issues  of  the  Gazette,  and  of  some  newspaper 
circulating  in  the  place  where  it  is  proposed  to  com- 
mence or  carry  on  business,  stating  the  situation  and 
locality  of  such  office  or  place  of  business. 

(b)  If  any  change  is  made  in  the  situation  or  locality  of 
such  office  or  place  of  business  the  attorney  shall  cause 
a  like  notice  of  such  (change  to  be  given  in  the  manner 
hereinbefore  provided. 

(c)  The  preceding  provisions  of  this  section  shall  extend 
and  apply  to  every  place  where  the  company  carries  on 
business  at  any  time  in  New  Zealand. 

(d)  Service  of  legal  process  or  the  delivery  of  any  notice 
at  any  such  office  or  place  of  business  shall  for  all 
purposes  be  deemed  good  service  on  the  company ;  but 
nothing  herein  shall  be  deemed  to  control  or  affect  any 
statute  or  rule  now  or  hereafter  in  force  regulating  the 
service  of  legal  })ro<^ess  upon  any  person  or  corj)orate 
l)ody  according  to  the  prac^tice  of  the  Court  whence 
such  process  issues. 

(e)  P^very  attorney  of  a  comi)any  who  fails  to  (M)mj)ly  with 
any  of  the  foregoing  ))rovisions  is  liable  to  a  fine  of  five 
pounds  for  every  day  during  which  the  business  of  such 
company  is  carried  on  contrary  to  this  Act. 

803.    (1)   A  declaration  indorsed  upon  or  annexed  to  any  Declaratiun  as 
instrument  appointing,  or  })urporting  to  appoint,  an  attorney  as  ^  incoriwm- 
hereinbefore  mentioned,  made  or  purporting  to  be  made  by  one  pany  to  be- 
of  the  directors,  or  by  the  general  manager  of  the  company  so  evidence, 
appointing  an  attorney,  before  a  Mayor,  Provost,  notary  public,  ^J^i^^L^  ^^L- 
British  Consul  or.  Vice-Consul,  or  other  person  lawfully  author-  See.  8  of 
ised  to  take  such  declaration,  to  the  effect  that —  ^^^^'  ^'*'-  *^^' 

(a)  The  company  is  incorporated  under  the  style  mentioned 
in  the  instrument,  in  accordance  with  the  law  of  the 
country  where  it  is  so  incorporated  [Naminf/  such  coun- 
try] ;  and 
{b)  The  seal  affixed  thereto  is  the  common  seal  of  the  said 
company ;  and 
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(r)  The  seal  has  been  affixed,  and  the  instrument  executed, 
and  the  powers  and  authorities  purporting  to  be  con- 
ferred upon  the  attorney  are  authorised  to  be  conferred 
under  the  constitution  of  the  company,  or  in  pursuance 
of  the  Act  or  instrument  under  which  the  company  is 
incorporated,  or  by  the  regulations  for  the  time  being 
thereof;  and 
(d)  The  declarant  is  a  director  or  general  manager  of  the 
company, — 
shall  be  conclusive  evidence  of  the  facts  set  forth  therein. 

(2)  In  cases  where  by  the  law  of  the  country  where  the 
company  is  incorporated  no  seal  is  necessary,  or  the  company 
has  no  seal,  the  existence  of  such  law  or  the  fact  that  the  com- 
pany has  no  seal  may  be  stated  in  such  declaration,  and  the 
provisions  of  the  last  preceding  sub-sectio«.i  may  be  modified 
and  shall  take  effect  accordingly. 

804.  Any  power  of  attorney  in  respect  of  which  any  such 
declaration  has  been  made  as  hereinbefore  required,  and  any 
certified  copy  of  any  such  power  of  attorney  deposited  under 
the  provisions  of  this  Act,  shall  for  all  purposes  be  receivable 
in  evidence  without  further  proof  of  the  sealing,  signature,  or 
other  execution  thereof. 

806.  Every  power  of  attorney  purporting  to  be  granted  by 
any  company  as  hereinbefore  mentioned  shall,  as  between  the 
company,  its  successors  and  assigns,  on  the  one  hand,  and  the 
persons  dealing  with  the  attorney  of  such  company  and  all 
parties  claiming  through  or  under  such  persons,  on  the  other 
hand,  continue  in  force  (notwithstanding  that  such  power  has 
been  revoked,  or  the  company  wound  up  or  dissolved)  until  the 
attorney  of  the  company,  or  all  and  every  the  attorney^?,  if  more 
than  one,  to  whom  such  power  is  given  have  received  notice 
or  information  of  such  revocation,  winding-up,  or  dissolution. 

806.  (1)  A  statutory  declaration  by  the  attorney  ^f  any 
company  that  he  has  not  received  any  notice  or  information  of 
the  revocation  of  the  power  of  attorney,  or  of  the  winding-up  or 
dissolution  of  the  company,  shall  be  taken  to  be  conclusive 
proof  that  no  such  revocation,  winding-up,  or  dissolution  has 
taken  place. 

(2)  Where  there  are  more  attorneys  than  one,  such  declara- 
tion may  be  made  by  any  one  of  the  attorneys. 
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807.  (1)  Before  any  company  voluntarily  ceases  to  carry  Part  YII. 
on  business  in  any  part  of  New  Zealand  at  least  three  months' 

notice  shall  be  given  by  its  attorney  of  its  intention  so  to  do,  Foreign  oom- 
and  such  notice  shall  be  published  in  at  least  three  consecutive  aue^^ioe^of 
issues  of  the  Gazette  and  of  some  newspaper  circulating  at  each  intention  to 
place  in  New  Zealand  where  the  company  carries  on  business.       orT^SieS"^ 

(2)  For  a  period  of  three  months  after  the  first  gazetting  of  ^ec.  n  of 
such  notice  legal  process  and  other  documents  may  be  served  on  ^^^*  No.  27. 
the  attorney  of  the  comj)nny  under  this  Act,  or,  if  there  is  no 
such  attorney,  then  by  leaving  the  same  at  any  office  or  place  of 
business  where  the  company  carried  on  business  prior  to  the 
giving  of  the  notice  aforesaid,  and  such,  service  shall  be  as 
effectual  as  if  the  notice  aforesaid  had  not  been  given. 

808.  (1)    A  certificate  of   incorporation   given   under   the  Evldenoeof 

hand  of    anv  officer  who  mav  by  the  law  of   the  country  in  inoorporation 

*  •^01  company, 

which  such  company  purports  to  be  incorporated  be  authorised  g^  ^^   . 

to  grant  such  certificate,  duly  verified  by  declaration  made  by  1882,  No.  85. 
one  of  the  directors  or  the  manager  of  such  company  before  a  ^^^no'^? 
Mayor,  Provost,  notary  public,  British  Consul  or  Vice-Consul,  or 
other  person  lawfully  authorised  to  take  such  declaration,  shall 
be  conclusive  evidence  that  such  company  has  been  duly  incor- 
porated. 

(2)  The  date  of  incorporation  mentioned  in  such  certificate 
or  in  such  declaration  shall  be  deemed  to  be  the  date  at  which 
such  company  was  incorj)orated ;  or  if  no  such  date  be  men- 
tioned, then  the  date  of  such  certificate  shall  be  deemed  to  be 
the  date  at  which  such  company  was  incorporated. 

(3)  Where  no  certificate  of  incorporation  has  been  given,  an 
exemplification  of  any  Royal  charter,  or  a  copy  of  the  Act  or 
instrument  of  incorporation,  or  any  document  of  a  similar 
effect  to  a  certificate  of  incorporation  under  which  the  com- 
pany purports  to  be  incorporated,  duly  verified  as  hereinbefore 
required,  shall  be  sufficient  evidence  for  the  purposes  of  this 
section. 

(4)  Nothing  herein  shall  be  construed  as  limiting  the  power 
of  any  Court  to  receive  any  evidence  of  the  incorporation  of  a 
company  that  it  deems  sufficient. 

809.  Nothing  in  this  Part  of  this  Act  shall  be  construed  Act  not  to 
to  authorise  any  company  incorporated  as  aforesaid  to  issue  ?^*l^oriM 
notes  or  promissory  notes  juayable  on  demand  in  New  Zealand,  or  promiflsory 

Sec.  283  of  1882,  No.  35  ;   Sec  14  of  1884,  No.  27.  °*'*««- 
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Winding  vp. 

310.    (1)  Any  company  may  be  wound  up  under  tliis  Act — 
(a)  Where  tbe  company  is  dissolved,  or  lias  ceased  to  carry 

on    business,  or   is  carrying  on   business  only  for  the 

purpose  of  winding  up  its  affairs  ; 
(h)  Where  the  company  is  unable  to  pay  its  debts ; 
(r)  Where  the  Court  is  of  opinion  that  it  is  just  and  ccjuit- 

able  that  the  company  should  be  wound  up  : 

Provided   that   no   company   shall    be    wound    up 

under   this   Act   voluntarily,  or  subject  to   the   supt»r- 

vision  of  the  Court. 
(2)  All  the  provisions  of  this  Act  relating  to  winding  up 
shall  apply  to  the  winding-up  of  a  company. 

811.   A   company  shall,  for  the  purix)ses  of   this  Act,  lie 
deemed  to  be  unable  to  pay  its  debts — 

(a)  If   a  creditor  to   whom   tbe   company 

assignment  or  otherwise,  in  a  sum 
{)Ound8  has  served  on  the  company, 
same  at  the  principal  place  of  business  of  the  com- 
pany, or  by  delivering  the  same  to  the  manager  or 
some  director  or  principal  officer  of  the  company,  or 
by  otherwise  serving  the  same  in  such  manner  as  the 
Court  approves  or  dinnits,  a  demand  under  his  hand 
requiring  the  company  to  i)ay  the  sum  so  due,  and 
the  company  has  for  the  space  of  twenty-one  days 
after  the  service  of  such  demand  failed  to  pay  such 
sum,  or  to  secure  or  comi)ound  for  the  same  to  the 
satisfaction  of   the  creditor  ;   or 

(b)  If  an  action  or  other  proceeding  has  been  commenced 
against  any  member  of  the  company  for  any  debt  or 
demand  due  or  claimed  to  V)e  due  from  the  company 
or  from  him  in  his  character  of  member  of  the  com- 
pany, and  notice  in  writing  of  the  commencement  of 
such  proceeding  has  been  served  upon  the  company  in 
the  manner  aforesaid,  and  the  company  has  not  within 
ten  days  after  service  of  such  notice  paid,  secured,  or 
compounded  for  such  debt  or  demand,  or  procured  such 
proceeding  to  be  stayed,  or  idemnified  the  defendant  to 
his  reasonable  satisfaction  against  such  proceeding,  and 
against  all  costs,  damages,  and  expenses  to  be  incurred 
by  him  by  reason  thereof  ;  or 
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(r)  If  execution  or  other  process  issued  on  a  judgment,  Part  YII. 
decree,  or  order  obtained  in  any  Court  in  favor  of  any 
creditor  in  any  proceeding  commenced  by  such  creditor 
against  the  company,  or  any  member  thereof  as  such 
member,  or  against  any  person  authorised  to  be  sued 
as  nominal  defendant  on  behalf  of  the  company,  is 
returned  unsatisfied  ;   or 

(d)  If  it  is  otherwise  proved  to  the  satisfaction  of  the  Court 
that  the  company  is  unable  to  pay  its  debts. 

812.    Where  proceedings  are  taken  for  winding  up  a  com-  Principal 
l)any  the  principal  place  of  business  in  New  Zealand  of  such  deemed  to  be 
company  shall  for   all   purposes   of   this   Part  of   this   Act  be  registered 
deemed  to  be  the  registered  office  of  the  company. 

318.   The  liquidator  of  a  company  now  or  hereafter  being  Powers  of 

wound  up  may  exercise  all  or  any  of  the  powers  conferred  on  a  Bntish^rom'- 

<ompany  by  this  Part  of  this  Act.  pany. 

Sec.  3  of  1893,  No.  53. 

814.   A  liquidator  of  a  company  incorporated  in  the  United  Powers  under 

Kingdom  may  exercise  all  or  any  of  the  powers  conferred  on  a  8^*^X0^ 

rompany  by  the  Imperial  Act  known  as  "  The  Company  Seals  ^^  4  ^j 

Act,  1864,'*  and  such   liquidator  shall  be  deeuHMl  to  have  had,  1893,  No.  63. 
from  the  passing  thereof,  authority  to  exercise  all  or  any  of 
such  powers. 

316.   Where  a  company  is  being  wound  up  a  declaration  Declaration  of 
made  by  the  liquidator  before  a  Mayor,  Provost,  notary  public,  elusive  as  to" 
British  Consul  or  Vice-Consul,  or  other  person  lawfully  author-  certain  facts, 
ised  to  take  such  declaration,  indorsed  upon  or  annexed  to  any  Sec.  5  of 
instrument  appointing  or  purporting  to  appoint  an  attorney  for         .  ^  o-  '"^ 
the  purposes  of  the  winding-up,  to  the  effect  that — 

(a)  Tbe  company  is  incorporated  in  Great  Britain  or  else- 
where under  the  style  mentioned  in  the  instrument ; 
(/>)  The  seal  affixed  thereto  is  the  common  seal  of  the  com- 
pany ; 
(r)  The  seal  has  been  so  affixed  and  the  instrument  executed  ; 
(d)  The  powers  and  authorities  purporting  to  be  conferred 
by  the  said  instrument  upon  the  person  therein  men- 
tioned have  been  authorised ;  and 
(<')  The  person  making  the  declaration  is  a  liquidator  of 
the  company, — 
shall   be   final  and  conclusive  evidence   of    the  facts  set  forth 
therein. 
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816.  No  person  dealing  bona  fide  \iath  the  liquidator  of  a 
company  now  or  hereafter  being  wound  up,  whether  in  or  out  of 
New  Zealand,  shall  be  affected  by  any  invalidity  or  irregularity 
in  or  about  the  winding  up  of  such  company,  or  the  appointment 
of  such  liquidator. 

817.  (1)  In  the  event  of  a  company  being  wound  up 
every  person  shall  be  deemed  to  be  a  contributory  who  is  liable 
to  pay  or  contribute  to  the  payment  of  any  debt  or  liability  of 
the  company,  or  to  pay  or  contribute  to  the  payment  of  any  sum 
for  the  adjustment  of  the  rights  of  the  members  amongst  them- 
selves, or  to  pay  or  contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding  up  the  company. 

(2)  Every  such  contributory  shall  be  liable  in  the  course 
of  the  winding-up  to  contribute  to  the  assets  of  the  company 
all  sums  due  from  him  in  respect  of  any  such  liability  as 
aforesaid. 

(3)  In  the  event  of  the  death  or  bankruptcy'  of  any  con- 
tributory the  provisions  hereinbefore  contained  with  respect  to 
the  representatives  of  a  deceased  contributory,  and  to  the 
assignee  of  a  bankrupt  contributory,  shall  apply. 

818.  The  Court  may,  at  any  time  after  the  presentation  of 
a  petition  for  winding  up  a  company,  and  before  making  an 
order  for  winding  up  the  company,  upon  the  application  of  the 
company  or  of  any  creditor  or  contributor  of  the  company, 
restrain  further  proceedings  in  any  action  or  other  proceeding 
against  any  contributory  of  the  company,  or  against  the  com- 
pany, upon  such  terms  as  the  Court  thinks  fit. 

819.  Where  an  order  is  made  for  winding  up  a  company  no 
action  or  other  proceeding  shall  be  commenced  or  proceeded  with 
against  any  contributory  of  the  company  in  respect  of  any  debt 
due  by  the  company  except  with  the  leave  of  the  Court  and 
subject  to  such  terms  as  the  Court  imposes. 

Sec.  273  of  1882,  No.  3d  ;  Sec.  202  E.  Act  of  1862. 

320*  (1)  If  any  company  has  no  power  to  sue  and  be  sued 
in  a  common  name,  or  if  for  any  reason  it  appears  expedient,  the 
Court  may,  by  the  order  made  for  winding  up  such  company  or 
by  any  subsequent  order,  direct  that  all  property,  including  all 
interests,  claims,  and  rights  in,  to,  and  out  of  property,  and 
including  things  in  action  belonging  to  or  to  be  vested  in  the 
company,  or  belonging  to  or  vested  in  any  person  or  persons 
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upon  trust  for  or  on  behalf  of  the  company,  or  any  part  of  such  Part  YII. 
property,  shall  vest  in  the  Official  Liquidator,  and  thereupon  the 
same  or  such  part  thereof  as  is  specified  in  the  order  shall  vest 
accordingly. 

(2)  The  Official  Liquidator  may  in  his  official  name,  or  in 
such  name  or  names  and  after  giving  such  idemnity  as  the  Court 
directs,  bring  or  defend  any  action  or  other  proceeding  relating 
to  any  property  vested  in  him,  or  necessary  to  be  brought  or 
defended  for  the  purposes  of  effectually  winding  up  the  company 
and  recovering  the  property  thereof. 

821.  (1)  The  provisions  of   this  Part  of  this  Act  shall  be  Provisions  in 
deemed  to  be  in  addition  to  and  not  in  restriction  of  any  pro-  Acrcrmu?a- 
visions  hereinbefore  contained  with  respect  to  the  winding-up  of  tive. 
companies  by  the  Court. 

(2)  Where  a  company  is  being  wound  up  under  this  Act  the  Application  of 
Court  or  Official  Liquidator  may  exercise  any  powers  or  do  any  ^*,!jtomS«flte- 
act  that  might  be  exercised  or  done  by  it  or  him  in  winding  up  tered  corn- 
companies  formed  under  this  Act;  but  a  company  shall  not,  P*"'®*- 
except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a  jl^j  No!* 36. 
company  under  this  Act,  and  then  onlv  to  the  extent  provided  Sec.  a04  E. 
by  this  Part  of  this  Act.                           "                 '  ^°*  ^'  ^^^• 

PART  IX. 

Miscellaneous  Provisions. 

822.  (1)   Where   any  association  desires  to   be   registered  Provisions  as 
under  this  Act  as   a   limited  company,  if  it  is  proved  to  the  J^^^j^^^"® 
Governor-in-Council   that  such    association  is  formed   for   the  purposes  not 
purpose  of  promoting  art,  science,  religion,  charity,  or  any  other  °'  ^°' 
useful  object,  and  that  it  intends  to  apply  its  profits,  if  any,  or  ^q^no'bs 
other  income  in   promoting  such  objects,  and  to  prohibit  the  Sec.  23  E.  Act 
payment  of  any  dividend  or  bonus  to  its  members,  the  Governor  ° 

may,  by  Order-in-Council,  direct  such  association  to  be  registered 
with  limited  liability  without  the  addition  of  the  word  "  limited  " 
to  its  name. 

(2)  Such  associations  may  be  registered  accordingly,  and 
upon  registration  shall  enjoy  all  the  privileges  and  be  subject 
to  the  obligations  by  this  Act  conferred  or  imposed  on  limited 
companies ;  Provided  that  none  of  the  provisions  of  this  Act 
requiring  a  limited  company  to  use  the  word  "limited"  as 
any  part  of  its   name,  or  to  publish  its  name,  or  to  send  a 


438  THE    COMPANIES   ACT,    1903. 

Misoellaneous  ProvisionB. 

Part  YII.     list   of    its   members,  directors,  or   managers   to   the   Registrar, 
shall  apply  to  an  association  so  registered. 

(3)  Such  Order-in-Council  may  be  granted  upon  such  con- 
ditions and  subject  to  such  regulations  as  are  prescribed  therein  ; 
and  such  conditions  and  regulations  shall  be  binding  on  the 
association,  and  may,  at  the  option  of  the  Governor  in  Council, 
be  inserted  in  the  Memorandum  of  Association  and  Articles  of 
Prohibition       Association,  or  in  either  of  such  documents. 

t^'wm-^  (^)  ^^  ^^^^  company  shall,  without  the  sanction   of    the 

paniesholding  Governor  in  Council,  hold  more  than  two  acres  of  land  :  Provided 
Soc  22  of  *^^*  ^^^  Governor  in  Council  may  empower  any  such  company 
1882,  No.  35.    to  hold  lands  in  such  quantity  and  subject  to  such  conditions 

Form  in  Sec-  328.   The  forms  set  forth  in  the  Second  Schedule  hereto, 

ond  Schedule  qj.  forms  as  near  thereto  as  circumstances  admit,  shall  be  used  in 
to  be  used.  ,  .   i  ,    *  «. 

Sec.  107  of       ^^*  matters  to  which  such  forms  refer. 

'    ®*     '  324.   The   Governor  in    Council   may   from   time   to  time 

Governor  m      make   such   alterations  in  the  tables  and   forms   contained   in 

Council  may 

alter  forms.       the  Schedules  hereto,  or  make  such  additions  to  the  said  forms, 

as  he  deems  requisite,  so  long  as  he  does  not  increase  the  amount 

of  fees  payable  to  the  Registrar  mentioned  in  the  First  Schedule. 

Alterations  to  326.   Any    such    table    or    form,   when    altered,  shall    be 

be  gazetted,      gazetted,  and  thereupon  it  shall  have  the  same  force  as  if  it  were 

included  in  the  appropriate  Schedule  hereto ;  but  no  alteration 

made  by  the   Governor   in   Council   in   Table   A   in   the   First 

Schedule  shall  affect  any  company  registered  prior  to  the  date  of 

such  alteration,  or  repeal  as  respects  such  company  any  portion 

of  such  table. 

Mining  com-  326.   Notwithstanding    anything     herein,    any     company, 

^'^^^^ed'to       association,  or  partnership   formed   for  mining   purposes  other 

register  under  than  mining  for  coal  may   be  formed  and  may  carry  on  any 

this  Act  mining  business  that  has  for  its  object  the  acquisition  of  gain 

to  such  company,  association,  or  partnership,  or  to  the  individual 

members  thereof,  without  being  registered  as  a  company  under 

under  this  Act. 

Repeal.  327.   The  Acts  mentioned  in  the  Fourth  Schedule  hereto 

are  hereby  repealed  to  the  extent  therein  mentioned  :     Provided 
that — 

(a)  All  appointments  of  persons  in  office  made  and  all  dis- 
tricts defined  under  "The  Companies  Act,''  1882,  shall  be 
deemed  to  have  been  made  and  defined  under  this  Act. 
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(h)  All  companies  registered  under  the  last-mentioned  Act  Part  YII. 
shall  be  deemed  to  be  registered  under  this  Act. 

(c)  The  Register  of  Companies  kept  under  the  last-mentioned 
Act  shall  be  deemed  to  be  the  Register  under  this  Act. 

(d)  Proceedings  for  the  winding-up  of  a  company  under  the 
same  Act  commenced  before  the  passing  of  this  Act 
may  be  completed  under  this  Act  as  if  this  Act  had 
been  passed  immediately  before  the  commencement  of 
such  winding-up. 

(e)  Such  repeal  shall  not  affect  anything  lawfully  done 
under  any  Act  hereby  repealed,  or  affect  any  right  or 
privilege  acquired  or  liability  incurred  under  any  such 
Act. 

HeheduleS.  Schedule. 

FIRST    SOHBDULB. 
Table  A. 

Kegilations  for  Management  of  a  Company  Limited  by  Shares. 

Shares. 

1.  The  shares  shall  be  under  the  control  of  the  directors,  who  may  Sections  22, 

allot  or  otherwise  dispose  of  the  same  to  such  persons  on  such  terms  and  *^^'  ^i  ^*^*^» 

2fi0    277    '•i'''i> 
conditions  and  at  such  times  as  the  directors  think  fit.  »       »  •  - 

2.  Upon  any  offer  of  shares  to  the  public  for  subscription  the 
company  may  pay  a  commission  of  not  more  than  5  per  cent,  on  the 
nominal  amount  of  the  shares,  in  pursuance  of  the  powers  conferred  by 
Section  57  of  **The  Companies  Act,  1903." 

3.  If  by  the  conditions  of  allotment  of  any  share  the  whole  or  part 
of  the  amount  thereof  shall  be  payable  by  instalments,  every  such 
instahuent  shall  when  due  be  paid  to  the  company  by  the  person  who 
for  the  time  being  shall  be  the  registered  holder  of  the  share. 

4.  The  joint  holders  of  a  share  shall  be  severally  as  well  as  jointly 
liable  for  the  payment  of  all  instalments  and  calls  due  in  respect  of  such 
share. 

6.  The  company  shall  be  entitled  to  treat  the  registered  holder  of 
any  share  as  the  absolute  owner  thereof,  and  accordingly  shall  not  be 
bound  to  recognise  any  partial,  equitable,  or  other  claim  to,  or  interest, 
or  any  interest  in  the  nature  of  a  trust  or  otherwise  in  any  shares  or  stock, 
or  any  other  right  in  respect  of  any  shares  or  stock  eave  as  herein 
provided. 

Certificates. 

6.  The  certificates  of  title  to  shares  or  stock  shall  be  issued  under  the 
seal  of  the  company,  and  signed  by  two  directors  and  countersigned  by 
the  secretary  or  some  other  person  appointed  by  the  directors. 
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Part  YII.  7.   Every  member  shall  be  eiititle<l,  free  of  charge,  to  one  certificate 

"     for  all  the  sharefi  or  stock  registered  in  his  name,  or  to  several  certificates, 

1st  Schedule      <^acli  ^<>r  ^  P^rt  of  such  shares  or  st(H>.k.     Every  certificate  of  shares  shall 

Table  A.  specify  the  number  aufl  denoting  numbers  of  the  shares  in  respect  of 

which  it  is  issued,  and  the  amount  paid  up  thereon. 

8.  If  any  certificate  be  worn  out  or  defaced,  then  upon  production 
thereof  to  the  directors  they  may  order  the  same  to  be  cancelled,  and  may 
issue  a  new  certificate  in  lieu  thereof;  and  if  any  certificate  be  lost  or 
destroyed,  then  upon  i)roof  tliereof  to  tlie  satisfaction  of  the  directors, 
and  ujK^n  such  indemnity  as  tlie  directors  <leem  adequate  being  given, 
a  new  certificate  in  lieu  thereof  shall  Ik*  given  to  the  person  entitled  to 
sucli  lost  or  destroye<l  certificate. 

9.  The  sum  of  oiie  shilHng  or  sucli  smaller  sum  (if  any)  as  the 
tlirectors  may  <letermine  shall  Ik*  paid  to  the  company  for  every 
certificate  issued  under   Regulation   8. 

10.  The  certificate  of  shares  or  stm!k  registered  in  the  names  of  two 
or  more  jK^rsons  may  be  delivore<l  to  the  {K'rson  first  named  on  the 
register,  subject  to  any  special  arrangement  to  the  contrary  being  made 
with  the  consent  of  the  directors,  but  the  direc^tors  may,  before  delivering 
such  certificate  of  shares  or  stcKik,  require  the  re<!eipt  for  the  same  of  all 
persons  registered  as  entitle*!  to  such  shares  or  stoc^k. 

11.  The  directors  may  from  time  to  time  make  such  calls  as  they 
think  fit  upon  the  members  in  respect  of  all  moneys  unpaid  on  the 
shares  held  by  thenj  re8i>ectively  and  not  by  the  con<litions  of  the 
allotment  thereof  made  payable  at  fixed  times,  and  ^-ach  member  shall 
pay  the  amount  of  every  call  so  made  on  him  to  the  persons  and  at 
the  times  and  places  api>ointed  by  the  directors.  A  call  may  be  made 
payable  by  instalments. 

12.  A  call  shall  lye  deemed  to  have  been  made  at  the  time  when 
the  resolution  of  the  directors  autliorising  such  call  Avas  passed. 

18.  Fourti»en  days'  notice  of  any  call  shall  be  given  specifying  the 
time  and  place  of  paynient  and  to  whom  such  call  shall  be  paid. 

14.  If  the  sum  payable  in  resi>ect  of  any  call  or  instalment  be  not 
paid  on  or  before  the  day  appointe<l  for  payment  thertM)f,  tlie  holder  for 
the  time  being  of  the  shares  in  resjK'ct  of  which  the  call  'shall  have  been 
made  or  the  instalment  shall  Ik?  due  shall  pay  interest  for  the  siime  at  the 
rate  of  six  pounds  per  centum  per  annum  from  the  day  appointed  for  the 
payment  thereof  to  the  time  of  the  actual  payment. 

16.  On  the  trial  or  hearing  of  any  action  for  the  recovery  of  any 
money  due  for  any  call  it  shall  be  sufficient  to  prove  that  the  name  of 
the  member  sued  is  entered  in  the  register  of  members  of  the  company 
as  the  holder  or  one  of  the  holders  of  the  shares  in  respect  of  which  such 
<lebt  accrued ;  that  the  resolution  making  the  call  is  duly  recorded  in  the 
minute-book,  and  that  notice  of  such  call  was  duly  given  to  the  member 
sued  in  pursuance  of  these  regulations ;  and  it  shall  not  be  necessary  to 
prove  the  appointment  or  qualification  of  the  directors  who  made  such 
call,  nor  any  other  matter  whatsoever;  and  the  proof  of  the  matters 
aforesaid  shall  be  conclusive  evidence  of  the  debt. 
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16.  The  directors  may,  if  they  think  fit,  receive  from  any  member  Part  YII. 
willing  to  advance  the  same  all  or  any  part  of  the  money  due  upon  the 

shares  held  by  him  beyond  the  sums  actually  calletl  for ;  and  upon  the  i  *  ^  i.  j  i 
money  so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time  Table  A. 
exceeds  the  amount  of  the  calls  then  made  upon  the  shares  in  respect 
of  which  such  advance  has  l)een  made,  the  company  may,  if  the  directors 
think  fit,  pay  interest  at  such  rate  as  the  meml)er  paying  such  sum  in 
advance  and  the  directors  agree  upon  ;  but  no  shareholder  shall  be 
entitled  as  of  right  to  any  interest  on  any  money  so  paid  in  advance, 
and  the  directors  may  decline'  to  pay  any  interest. 

Forfeiture  and  Lien. 

17.  If  any  member  fail  to  pay  any  call  or  instalment  on  or  bi»fore  the 
day  appointed  for  the  payment  of  the  same  the  directors  may  at  any  time 
thereafter  during  such  time  as  the  call  or  instalment  remains  unpaid  serve 
a  notice  on  such  member  requiring  him  to  pay  the  same,  together  with 
any  interest  that  may  have  accrued  and  all  expenses  that  may  have  been 
incurred  by  the  company  by  reason  of  such  non-payment. 

18.  The  notice  shall  name  a  day  (not  being  less  than  fourteen  days 
from  the  date  of  the  notice)  and  a  place  or  places  on  and  at  which  such 
call  or  instalment  and  such  interest  and  expenses  as  aforesaid  are  to  be 
paid.  The  notice  shall  also  state  that  in  the  event  of  non-payment  at 
or  before  the  time  and  at  the  place  appointed  the  shares  in  respect  of 
which  the  call  was  made  or  instalment  is  payable  will  be  liable  to  be 
forfeited. 

19.  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  com- 
plied with,  any  shares  in  respect  of  which  such  notice  has  been  given  may 
at  any  time  thereafter  before  payment  of  all  calls  or  instalments,  interest, 
and  expenses  due  in  respect  thereof  be  forfeited  by  a  resolution  of  the 
directors  to  that  effect.  Such  forfeiture  shall  include  all  dividends  de- 
clared in  respect  of  the  forfeited  shares  and  not  actually  paid  before  the 
forfeiture. 

20.  When  any  share  shall  have  been  so  forfeited,  notice  of  the  reso- 
lution shall  be  given  to  the  member  in  whose  name  it  stood  immediately 
prior  to  the  forfeiture;  and  an  entry  of  the  forfeiture,  with  the  date 
thereof,  shall  forthwith  be  made  in  the  register. 

21.  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the 
company,  and  the  directors  may  sell,  reallot,  and  otherwise  dispose  of 
the  same  in  such  manner  as  they  think  fit. 

22.  The  directors  may  by  resolution,  at  any  time  before  any  share  so 
forfeited  shall  have  been  sold,  reallotted,  or  otherwise  disposed  of,  annul  i 
the  forfeiture  thereof  upon  such  conditions  as  they  think  fit. 

28.  Any  member  whose  shares  have  been  forfeited  shall  notwith- 
standing be  liable  to  pay,  and  shall  forthwith  pay,  to  the  company  all 
calls,  instalments,  interest,  and  expenses  owing  upon  or  in  respect  of  such 
shares  at  the  time  of  forfeiture,  together  with  interest  thereon,  from  the 
time  of  forfeiture  until  payment,  at  six  per  centum  per  annum ;  and  the 
directors  may  enforce  the  payment  thereof  if  they  think  fit. 

24.  The  company  shall  have  a  first  and  paramount  lien  upon  all  the 
shares  registered  in  the  name  of  each  member  (whether  solely  or  jointly 
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Part  YII.      with  othei*8)  for  his  debts,  liabilities,  and   engagements  solely  or  jointly 
"    witli  any  other  person  to  or  with  tlie  company,  whether  the  period  for  the 
1st  Schedule      ^'^payment,  fulfilment,  or  discharge  thereof  shall  have  actually  arrived  or 
Table  A.  "^^ ;  and   such   lien  shall  extend    to  all   dividends  from  time  to  time 

declared  in  respect  of  sucli  shares.  Unless  otherwise  agreed,  the  regis- 
tration of  a  transfer  of  shares  sliall  operate  as  a  waiver  of  the  company's 
lien,  if  any,  on  such  shares. 

26.  For  the  purpose  of  enforcing  such  lien  the  directors  may  sell  the 
shares  subject  thereto  in  such  manner  as  they  think  fit;  but  no  sale  shall 
l)e  made  until  notice  in  writing  of  the  intention  to  sell  shall  have  been 
served  on  such  member,  his  executors  or  administrators,  and  default 
shall  have  been  made  by  him  or  them  in  the  payment,  fulfilment,  or 
discharge  of  such  debts,  liabilities,  or  engagements  for  seven  days  after 
such  notice. 

26.  The  net  proceeds  of  any  such  sale  shall  be  applied  in  or  towards 
satisfaction  of  such  debts,  liabilities,  or  engagements,  and  the  residue,  if 
any,  paid  to  such  niember,  his  executors,  administrators,  successors,  or 
assigns. 

27.  A  certificate  under  tlie  hands  of  two  of  the  directors  and 
countersigned  by  the  secretary  that  the  power  of  sale  hereinbefore 
mentioned  has  arisen  and  is  exercisable  by  the  company  under  these 
Articles  shall  be  conclusive  evidence  thereof. 

28.  V\xm  any  sale  after  forfeiture,  or  for  enforcing  a  lien  in  purporte^l 
exercise  of  the  powers  hereinlwfore  given,  the  directors  may  cause  the 
imrchaser's  name  to  be  entered  in  the  register  in  respect  of  the  shares 
sold,  and  the  purcha.ser  shall  not  be  bound  to  see  to  the  regularity  of  the 
proceedings  or  to  the  applic-ition  of  the  purchase-money;  and  after  his 
name  has  been  entered  in  the  register  in  respect  of  such  shares  the 
validity  of  the  sale  shall  not  be  inipeache<l  by  any  person,  and  the 
remedy  of  any  person  aggrieved  by  the  sale  shall  Ixj  in  damages  only  and 
against  the  company  exclusively. 

Trannfer  of  Shares. 

29.  The  instrument  of  transfer  of  any  share  shall  be  signed  both  by 
the  transferor  and  transferee,  and  tlie  transferor  shall  be  deemed  the 
holder  of  such  share  until  the  name  of  the  transferee  is  entered  in  the 
register  in  respect  thereof. 

30.  The  instrument  of  transfer  of  any  share  shall  be  in  writing  in 
the  usual  form,  or  in  the  following  form  or  as  near  thereto  as  cii-cum- 
stances  will  admit: — 

I,  ,  of  ,  in  consideration  of  the  sum  of 

pounds  paid  to  me  by  ,  of  (hereinafter  called  *'the 

said  transferee  "),  do  hereby  transfer  to  the  said  transferee  shares 

numbered  in  the  Company  (Limited),  to  hold  unto  the  said 

transferee,  his  executors,  administrators,  and  assigns,  subject  to  the 
several  conditions  on  which  I  held  the  same  immediately  before  the 
execution  hereof;  and  I,  the  said  transferee,  do  hereby  agree  to  take  the 
said  shares,  subject  to  the  conditions  aforesaid. 

As  witness  our  hands  the  day  of 

Witness  to  the  signature  of,  &c. 
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31.  No  traiiRfer  shall  bt'  made  to  an  infant  or  ]>ei*9on  of  unHOund  Part  YII, 
mind.  ~ 

32    Every  instrument   of    tmnsfer   ehall   he  left  at   the    office   for   j^^  Sohodule 
registration,  accompanied  hv  the  certificate  of  the  shares  to  be  trans-  Table  E. 
ferre<l  and  such  other  evidence  as  the  company  may  require  to   prove 
the  title  of  the  transferor  or  his  right  to  transfer  the  shares. 

33.  All  instruments  of  transfer  which  shall  be  registered  shall  be 
retained  by  the  company,  but  any  instrument  of  transfer  which  the 
directors  may  decline  to  register  shall  be  returned  to  the  person 
depositing  the  same. 

34.  A  fee  not  exceeding  two  shillings  and  sixpence  may  be  charged 
for  each  transfer,  and  shall,  if  required  by  the  directors,  be  paid  bt^fore 
the  registration  thereof. 

36.  The  transfer-books  and  register  of  members  may  be  closed 
during  such  time  as  the  diri'ctors  think  fit,  not  exceeding  in  the  whole 
thirty  days  in  each  year. 

36.  The  directors  may  refuse  to  register  any  transfer  of  a  share  or 
shares — 

(a)  Where  tlie  company  ban  a  lien  on  the  share  or  shares ; 
(h)  Where  it  is  not  proved  to  their  satisfaction  that  the  proiMwed 
transferee  is  a  responsible  person. 

Transmission  of  Shares. 

37.  The  executors  or  administrators  f)f  a  deceased  member  (not  being 
one  of  several  joint  holders)  shall  be  the  only  persons  recognised  by  the 
company  as  having  any  title  to  the  shares  registered  in  the  name  of  such 
member,  and  in  case  of  the  death  of  any  one  or  more  of  the  joint  holders 
of  any  registered  shares  the  survivor  or  survivors  shall  be  the  only 
I)ersons  recognised  by  the  company  as  having  any  title  to  or  interest 
in  such  shares. 

38.  Any  committee  of  a  lunatic  member  or  any  person  becoming 
entitled  to  shares  in  consequence  of  the  death  or  bankruptcy  of  any 
memlM^r,  upon  pnxlucing  such  evidence  that  he  sustains  the  character 
in  resi)ect  of  which  he  proi>oses  to  act  under  this  article  or  of  his  title  as 
the  directors  think  sufficient,  may,  with  tlie  consent  of  the  directors, 
be  registered  as  a  member  in  respect  of  such  shares,  or  may  transfer 
such  shares. 

Conversion  of  Shares  into  Stock. 

39.  The  company  in  general  meeting  may  convert  any  paid-up  shares 
into  stock. 

40.  When  any  shares  shall  have  been  converted  into  st€)ck  the 
several  holders  of  such  stock  may  thenceforth  transfer  their  respective 
interests  therein  or  any  part  of  such  interests  in  the  same  manner  and 
subject  to  the  same  regulations  as  and  subject  to  which  shares  in  the 
capital  of  the  company  may  be  transferred,  or  as  near  thereto  as 
circumstances  admit. 

41.  The  stock  shall  confer  on  the  holders  thereof  respectively  the 
same  privileges  and  advantages  as  regards  participation  in  profits  and 
voting  at  meetings  of  the  company,  and  for  other  purposes,  as  would 
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Part  YII.      have  been  conferred  by  shares  of  equal  amount  in  the  capital  of   the 
company,  but  so  that  none  of  such  privileges  or  advantages  except  the 
1st  Schedule      participation  in  profits  of  the  company  shall  be  (Conferred  by  any  such 
Table  A.  aliquot  part  of  consolidated  stock  as  would  not,  if  existing  in  shares, 

have  conferred  such  privileges  and  advantages.  And,  save  as  aforesaid, 
all  the  provisions  herein  contained  shall,  as  far  as  circumstances  will 
admit,  apply  to  stock  as  well  as  to  shares.  No  such  conversion  shall 
affect  or  prejudice  any  preference  or  other  special  privilege. 

Increase  of  Capital. 

42.  The  company  in  general  meeting  may  from  time  to  time  increase 
the  capital  by  the  creation  of  new  shares  of  such  amount  as  may  be 
deemed  expedient. 

48.  The  new  shares  may  be  issued  upon  such  terms  and  conditions^ 
and  with  such  rights  and  privileges  annexed  thereto,  as  the  company  in 
general  meeting  shall  determine,  and  in  particular  such  shares  may  be 
issued  with  a  preferential  or  qualified  right  to  dividends  and  in  the 
distribution  of  assets  of  the  company,  and  with  a  special  right  of 
voting. 

44.  The  company  may  before  the  issue  of  new  sharea  determine 
that  the  same  or  any  of  tliem  shall  be  offered  in  the  first  instance  to 
all  the  then  members  in  proportion  to  the  amount  of  the  capital  held 
by  them,  or  make  any  other  provision  as  to  the  issue  and  allotment  of 
the  new  shares ;  but  in  default  of  any  such  determination,  or  so  far  as 
the  same  shall  not  extend,  the  new  shares  niay  be  dealt  with  as  if  they 
formed  part  of  the  shares  in  the  original  ordinary  capital. 

45.  Except  so  far  as  otherwise  provided  by  the  conditions  of  issue, 
any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  part 
of  the  original  ordinary  capital,  and  shall  be  subject  to  the  provisions 
herein  contained  with  reference  to  the  payment  of  calls  and  instalments, 
transfer  and  transmission,  forfeiture,  lien,  and  otherwise. 

Reduction  of  Capital.      Consolidation  and  Subdivision  of  Shares. 

46.  The  company  may  from  time  to  time  reduce  the  capital  or  sub- 
divide and  consolidate  shares  in  the  manner  and  with  all  or  any  of  the 
incidents  prescribed  or  allowed  by  "  The  Companies  Act,  1903.*' 

General  Meetings. 
47.  The  statutory  general  meeting  shall  be  held  at  such  time  within 
the  limits  of  time  prescribed  for  the  statutory  meeting  by  **  The  Companies 
Act,  1903,"  and  at  such  place  as  the  directors  may  determine. 

48.  Subsequent  general  meetings  shall  be  held  once  in  every  sub- 
sequent year,  at  such  time  and  place  as  may  be  determined  by  the 
directors. 

49.  The  above-mentioned  general  meetings  shall  be  called  ordinary 
general  meetings.  All  other  meetings  of  the  company  shall  be  called 
extraordinary  general  meetings. 

60.  The  directors  may  whenever  they  think  fit,  and  they  shall  upon 
a  requisition  in  writing  by  a  member  or  members  holding  not  less  than 
one-tenth  of  the  issued  capital,  convene  an  extraordinary  general  meeting. 
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61.  Any  such  requisition  shall  specify  the  object  of   tlie  meeting  Part  YII. 
required,  and  shall  be  signed  by  the  members  making  the  same,  and 

shall  be  deposited  at  the  office.    It  may  consist  of  several  documents    ,  .  Schedule 
in  like  form,  each  signed  by  one  or  more  of  the  requisitionists.     The   Table  A. 
meeting  must  be  convened  for  the  purposes  specified  in  the  requisition, 
and,  if  convened  otherwise  than  by  the  directors,   for  those   purposes 
only. 

62.  In  case  the  directors  for  fourteen  days  after  such  (ieposit  fail 
to  convene  an  extraordinary  general  meeting  to  be  held  within  twentyr 
one  days  from  the  time  of  such  deposit,  the  requisitionists,  or  a  majority 
in  value  of  them,  may  themselves  convene  a  meeting  to  be  held  not 
later  than  three  calendar  months  after  the  date  of  such  deposit. 

68.  Seven  clear  day's  notice,  specifying  the  place,  day,  and  hour 
of  any  meeting,  and  the  purpose  for  which  it  is  to  be  held,  shall  be 
given  either  by  advertisement  or  by  notice  sent  by  post,  or  otherwise 
served  as  hereinafter  .provide<l.  Whenever  any  meeting  is  adjourned  for 
twenty-one  days  or  more,  at  least  four  days*  notice  of  the  place  and 
hour  of  holding  such  adjourned  meeting  shall  be  given  in  like  manner. 

64.  The  accidental  omission  to  give  or  non-receipt  of  any  such  notice 
to  or  by  any  of  the  members  shall  not  invalidate  any  resolution  passed 
at  the  meeting  to  which  such  notice  related. 

Proceedings  at  General  Meetings. 
66.  The  business  of  an  ordinary  general  meeting  (other  than  the 
statutory  meeting)  shall  be  to  receive  and  consider  the  statement  of 
income  and  expenditure,  and  the  balance-sheet,  the  reports  of  the 
directors  and  of  the  Auditor,  and  any  matters  incident  thereto,  to 
elect  directors  and  other  officers  in  the  place  of  those  retiring  by 
rotation,  and  to  decide  on  the  recommendation  of  the  directore  as 
regards  dividends,  and  to  transact  any  other  business  which,  by 
statute,  ought  to  be  transacted  at  an  ordinary  meeting.  All  other 
business  transacted  at  an  ordinary  general  meeting,  and  all  business 
transacted  at  an  extraordinary  general  meeting,  shall  be  deemed  special. 

66.  Five  members  personally  present  shall  be  a  quorum  for  a  general 
meeting  for  the  choice  of  a  chairman,  the  declaration  of  a  dividend,  and 
the  adjournment  of  the  meeting.  For  all  other  purposes  the  quorum  for  a 
general  meeting  shall  be  membt^rs  personally  present  not  being  less  than 
seven  in  immber  and  holding  or  representing  by  pi*oxy,  as  by  these  regula- 
tions provided,  not  less  than  one-fifth  part  of  the  issued  capital  of  the 
company.  No  business  shall  be  transacted  at  any  general  meeting 
unless  the  quorum  requisite  be  present  at  the  commencement  of  the 
businej^s. 

67.  The  chairman  of  directors  shall  be  entitled  to  take  the  chair  at 
every  general  meeting,  or  if  there  be  no  such  chairman,  or  if  at  any 
meeting  he  shall  not  be  present  within  fifteen  minutes  after  the  time 
appointed  for  holding  such  meeting,  the  members  present  shall  choose 
another  director  as  chairman,  and  if  no  director  be  present,  or  if  all  the 
directors  present  decline  to  take  the  chair,  then  the  members  present 
shall  choose  one  of  their  number  to  l)e  chairman. 
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Part  YII.  58.   If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a 

"     (liiorum  is  not  present,  the  meeting,  if  convened  upon  such  requisition  ag 

1  t  Soh  d  1       a^<>rt*8aid,  shall  be  dissolved;   but  in   any  other  ease  it  shall  stand   :id- 

Table  A.  journed  to  the  same  day  in  the  next  week  at  the  same  time  and  plac**,  and 

if  at  such  adjourned  meeting  a  (luorum  Ix*  not  present  those  meiulH-rs 

who  are  present  shall  l>e  a  quorum,  and  may  transact  the   businesi*  for 

which  the  meeting  was  called. 

69.  Every  question  submitted  to  a  meeting  shall  be  decide<l  in  the 
first  instance  by  a  show  of  hands ;  and  in  the  case  of  an  equality  of  votes 
the  chairman  shall,  both  on  show  of  hands  and  at  the  poll,  have  a  casting- 
vote  in  addition  to  the  votes  or  vote  to  which  he  may  be  entitled  as  a 
member. 

60.  At  any  general  meeting,  unless  a  poll  is  demanded  by  the  chair- 
man, or  by  at  least  five  memlx'rs  holding  or  representing  by  proxy  or 
entitled  to  vote  in  resi>ect  of  at  least  one-fifth  of  the  capital  represented 
at  the  meeting,  a  declaration  by  the  chairman  that  a  resolution  has  In^en 
carried,  or  carried  by  a  i)articular  majority,  or  lost,  tn-  not  carrie<i  by  a 
particular  majority,  and  an  entry  to  that  effect  in  the  book  of  proceedings 
of  the  company,  shall  be  conclusive  evidence  of  the  fact  without  proof  of 
the  numl>er  or  proj-Kjrtion  of  the  votes  recorded  in  favour  of  or  agaiiL«t 
such  resolution.  The  j)rovisi<m  that  the  five  members  denumding  a  prill 
shall  hold  at  least  one-fiftli  of  the  capital  shall  not  apply  to  a  ]K)11  «le- 
manded  in  respect  of  a  siwcial  resolution. 

61.  If  a  poll  be  demanded  as  aforesaid,  it  shall  l)e  taken  in  such 
manner  and  at  such  time  an<l  place  as  the  chairman  of  the  meeting  may 
direct,  and  either  at  once  or  afti*r  an  interval  or  adjournment  or  other- 
wise, and  the  result  of  the  poll  shall  Ik*  deemed  to  be  the  resolution  of 
the  meeting  at  which  the  poll  was  denninded.  The  demand  of  a  ik>11 
nu\y  be  withdrawn. 

62.  The  chairman  of  a  general  meeting  may,  with  the  consent  of  the 
meeting,  adjourn  the  same  from  time  to  time  and  from  ])lace  to  ])lace,  but 
no  business  shall  be  transacted  at  any  a<ijourned  meeting  other  than  the 
business  left  unfinished  at  the  meeting  from  which  the  adjournment  t<Kik 
place. 

63.  Any  ])oll  duly  demanded  on  the  election  of  a  chairman  of  a 
meeting  or  on  any  tpiestion  of  adjournment  shall  ])e  taken  at  the  me<.»ting, 
and  without  adjournment. 

64.  The  demand  of  a  \>o\\  shall  not  prevent  the  continuance  of  a 
meeting  for  the  transaction  of  any  business  other  than  the  (juestion  on 
which  a  poll  has  been  <lemanded. 

Votes   of  Members. 

66.  On  a  show  of  hands  every  member  i)resent  in  person  shall  have 
one  vote,  and  upon  a  poll  every  member  present  in  j)erson  or  by  proxy 
shall  have  one  vote  for  every  share  held  by  him  in  respect  of  which  there 
is  no  payment  in  arrear. 

66.  Any  person  who  is  entitled  to  transfer  any  shai*e  or  stock,  though 
not  the  registered  holder  thereof,  may  v<ite  at  any  general  meeting  in 
resjiect  of  such  share  (u*  stock  as  if  he  were  the  registered  holder  if  not 
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leHH  than  forty-oiglit  hours  before  the   time  of  holding  the   meeting  at   Part  YII. 
which  )ie  proiK^ses  to  vote  he  has  i^atinfiecl  the  (iirectora  of  his  right  to 
transfer  such  share  or  stock,  or  if  the  directors  have  previously  admitted    -  .  «^y^^  i 
his  right  to  vote  at  such  meeting  in  respect  thereof.  Table  A. 

67.  Where  there  are  joint  registered  holders  of  any  share  or  st<K?k 
any  one  of  such  persons  may  vote  at  any  meeting  eitlier  personally  or 
l)y  proxy  in  respect  of  such  share  or  stock  as  if  he  were  solely  entitled 
tliereto;  and  if  more  than  one  of  such  joint  holders  be  present  at  any 
meeting  personally  or  by  proxy,  that  one  of  the  said  persons  so  present 
wliose  name  stands  first  on  the  register  in  resj^ct  of  such  share  or  stock 
shall  alone  be  entitled  to  vote  in  respect  thereof.  Several  executors  or 
administrators  of  a  deceased  member  in  whose  name  any  share  or  stock 
stands  shall,  for  the  purposes  of  this  clause,  be  deemed  joint  holders 
thereof. 

68.  Votes  may  he  given  either  personally  or  by  proxy. 

69.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the 
hand  of  the  appointor  or  his  attorney,  or,  if  such  ap^KMutor  is  a  corpora- 
tion, under  the  hand  of  the  chairman  of  directors,  or  managing  director, 
or  manager  or  attorney  of  such  corixjration.  No  person  shall  be  ap- 
|K>inted  a  proxy  who  is  not  a  member  of  the  company  and  qualified  to 
vote,  but  a  cori>oration  being  a  meml)er  of  the  company  may  appoint  any 
one  of  its  officers  to  be  it«  proxy. 

70.  The  instrument  appointing  a  proxy  and  the  jx^wer  of  attorney, 
if  any,  under  which  it  is  signed  sliall  Ik»  dei)osited  at  the  registered  office 
of  the  company  not  less  than  forty-eight  hours  l>efore  the  time  for 
holding  the  meeting  or  adjourned  meeting,  as  the  case  may  be,  at  which 
the  i)erson  nanie<l  in  such  instrument  proposes  to  vot<'. 

71.  A  vote  given  in  accordance  with  the  terms  of  an  instrument 
of  proxy  shall  bt»  valid  notwithstanding  the  previous  death  of  the 
princiiial,  or  revocation  of  tlie  proxy,  or  transfer  of  the  share  or  stock 
in  respect  of  which  the  vote  is  given,  provided  no  intimation  in  writing 
of  the  death,  revocation,  or  transfer  sliall  have  been  received  at  the 
regi8tere<l  office  of  the  company  before  the  meeting. 

72.  A  proxy  may  lx»  appointed  generally,  or  for  a  specified  period 
or  specified  meeting;  and  every  instrument  of  proxy  shall,  as  far  as 
the  circumstances  will  admit,  be  in  the  form  or  to  the  effect  following: — 

I,  ,  of  ,  being  a  meml)er  of  the  Company 

(Limited),  hereby  ap)K>int  ,  of  ,  or,  failing  him,  , 

of  ,  or,  failing  him,  ,  as  my  proxy  to  vote  for  me  and  on 

my  behalf  at  the  ordinary  (or  extraordinary,  as  the  case  may  be)  general 
meeting  of  the  company  to  be  held  on  the  day  of  ,  and  at 

any  adjournment  thereof. 

As  witness  my  hand,  this  day  of  ,11) 

73.  No  member  shall  be  entitled  to  be  present,  or  to  vote  on  any 
«|uefltion  either  personally  or  by  proxy,  or  as  proxy  for  another  member, 
at  any  general  meeting,  or  upon  a  iioll,  or  be  reckoned  in  a  quorum  whilst 
any  call  or  other  sum  shall  be  due  and  payable  to  tlie  company  in  respect 
of  anv  of  the  shares  of  such  member. 
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74.  Tlie  seven  pc^rsous  whose  names  are  first  signed  to  the  Memor- 
1st  Schedule,  andiini  of  Association  shall  be  the  directors  of  the  company  until  the 
Table  A.  statutory  meeting,  when  they  shall  go  out  of  office. 

76.  The  statutory  meeting  shall  elect  directors  of  the  company.  The 
number  of  directors  shall  be  determined  by  the  statutory  meeting,  and 
shall  not  be  less  than  four  or  more  than  nine. 

76.  The  directors  shall  have  power  to  appoint  any  other  persons  to 
be  directors  at  aiiy  time  before  the  first  ordinary  general  meeting  of  the 
company,  but  so  that  the  total  number  of  directors  shall  not  at  any  time 
exceed  the  maximum  number  fixed  as  aforesaid. 

77.  A  director  may  retire  from  his  office  upon  giving  one  month^s 
notice  in  writing  to  the  company  of  his  intention  so  to  do;  and  such 
resignation,  if  not  previously  accepted  by  the  other  directors  or  director, 
as  the  case  may  be,  shall  take  effect  upon  the  expiration  of  such  notice. 

78.  The  directors  shall  be  paid  out  of  the  funds  of  the  company, 
by  way  of  remuneration  for  their  services,  such  sum  or  sums  as  the 
company  may  from  time  to  time  fix  at  a  general  meeting,  and  such 
remuneration  shall  be  divided  amongst  them  in  such  proportions  and 
manner  as  the  directors  may  determine. 

79.  The  office  of  a  director  shall  be  vacated — 

(a)  If  he  become  bankrupt  or  suspend  payment  or  compound  with 

his  creditors; 
(6)  If  he  be  found  lunatic  or  become  of  unsound  mind ; 

(c)  If  he  absent  himself  from  the  meetings  of  the  directors  during 
a  period  of  three  calendar  months  without  special  leave  of 
absence  from  the  directors; 

(d)  If  by  notice  in  writing  he  resign  his  office ; 

(e)  If  he  is  concerned  in  or  pai*ticipates  in  the  profits  of  any  contract 
with  the  company,  or  in  the  profits  of  any  works  done  for  the  com- 
pany :  Provided  that  no  director  shall  be  disqualified  by  reason 
of  his  being  a  member  of  an  incorporated  company  which  enters 
into  contracts  wuth  or  does  any  work  for  the  company  of  which 
he  is  a  director:  Provided  further  that  if  a  director  shall  be  a 
member  of  an  unincorporated  firm,  and  shall  fully  disclose  his 
interest  therein  to  the  directors,  he  shall  not  be  disqualified 
by  reason  of  such  firm  entering  into  contracts  with  or  doing 
work  for  the  company  of  which  he  is  a  director,  but  he  shall 
not  vote  on  any  matter  relating  to  such  contract  or  work. 

80.  The  continuing  directors  may  act  notwithstan<ling  any  vacancy 
in  their  body,  but  so  that  if  the  number  falls  below  the  minimum  fixed 
by  these  regulations  the  directors  shall  not,  except  for  the  purpose  of 
filling  vacancies,  act  so  long  as  the  number  is  below  tlie  minimum. 

Rotation  of  Directors. 

81.  At  the  first  ordinary  general  meeting  to  be  held  other  than 
the    statutory    meeting,    and    at    every    succeeding    ordinary    general 
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meeting,  one-third  of  the  directors,  or,  if  their  number  is  not  a  multiple   Part  YII. 

of  three,  then  the  numl>er  nearest  to  but  not  exceeding  one-third,  shall 

retire    from    office.       A    retiring    director  shall    retain    office   until   the   ,  .  g  ,    ,  , 

dissolution   or  adjournment  of  the    meeting  at   which   his  successor  is   Table  A. 

appointed. 

82.  The  one-thinl  or  other  nearest  number  first  to  retire  shall, 
unless  the  directors  agree  among  themselves,  be  determined  by  lot; 
in  every  subsequent  year  the  one-third  or  other  nearest  number  who 
have  been  longest  in  office  shall  retire.  As  between  two  or  more  who 
have  been  in  oflice  an  equal  length  of  time,  the  director  to  retire 
nhall,  in  default  of  agreement  between  them,  be  determined  by  lot. 
The  length  of  time  a  director  has  been  in  office  shall  be  computed 
from  his  last  election  or  appointment  where  he  has  previously  vacated 
oflUce. 

88.  A  retiring  director  shall  be  eligible  for  re-election. 

84.  The  company  at  any  general  meeting  at  which  any  directors 
retire  in  manner  aforesaid  shall  fill  up  the  vacated  offices  by  electing 
a  like  number  of  qualified  persons  to  be  directors,  and  without  notice 
in  that  behalf  may  fill  up  any  other  vacancies. 

85.  If  at  any  general  meeting  at  which  an  election  of  directors  ought 
to  take  place  the  places  of  the  retiiing  directors  are  not  filled  up,  the 
retiring  directors  or  such  of  them  as  have  not  had  their  places  filled 
up  shall,  if  willing,  continue  in  office  until  the  ordinary  meeting  in  the 
next  year,  and  so  on  from  year  to  year  until  their  places  are  filled  up, 
unless  it  shall  be  determined  at  such  meeting  to  reduce  the  number  of 
directors. 

88.  The  company  in  general  meeting  may  from  time  to  time  increase 
or  reduce  the  number  of  directors,  and  may  also  determine  in  what 
rotation  such  increased  or  reduced  immber  is  to  go  out  of  office. 

87.  The  company  may  by  extraordinary  resolution  remove  any 
director  before  the  expiration  of  his  period  of  office  and  appoint 
another  person  in  his  stead.  The  person  so  appointed  shall  hold  office 
during  such  time  only  as  the  director  in  whose  place  he  is  appointed 
would  have  held  the  same  if  he  had  not  been  removed.  Any  casual 
vacancy  occurring  among  the  directors  may  be  filled  up  by  the 
directors,  but  any  person  so  chosen  shall  retain  his  office  so  long 
only  as  the  vacating  director  would  have  retained  the  same  if  no 
vacancy  had  occurred. 

88.  No  person  not  being  a  retiring  director  shall,  unless  recommended 
by  the  directors  for  election,  be  eligible  for  election  to  the  office  of  director 
at  any  general  meeting  unless  he  or  some  other  member,  or  firm,  or  cor- 
(Kiration  intending  to  propose  or  nominate  him  has  at  least  seven  clear 
days  before  the  meeting  left  at  the  office  a  notice  in  writing  under  his 
hand  signifying  his  candidature  for  the  office,  or  the  intention  of  such 
member,  firm,  or  corporation  to  propose  or  nominate  him. 

Proceedings  of  Directors. 

89.  The  directors  may  meet  together  for  the  despatch  of  business, 
adjourn,  or  otherwise  regulate  their  meetings  and  proceedings  as  they 
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Part  YII.  may  think  fit,  and  may  determine  the  quorum  necessary  for  the  trans- 
action  of  business.    Until  otherwise  determined,  three  directors  shall  be 

l8t  Schedule,     a  quorum. 

Table  A.  90.  A  director  may  at  any  time,  and  the  secretary  upon  the  re^jaest 

of  a  director  shall,  summon  a  meeting;  of  the  directors. 

91.  Questions  arising  at  any  meeting  of  the  directors  shall  be  deter- 
mined by  a  majority  of  votes,  and  in  case  of  an  equality  of  votes  the 
chairman  shall  have  a  second  or  casting  vote. 

92.  A  resolution  in  writing  signed  by  all  the  directors  shall  \ye  as 
valid  and  effectual  as  if  it  had  been  i)as8ed  at  et  meeting  of  the  directors 
duly  called  and  constituted. 

98.  The  directors  may  elect  a  chairman  of  their  meetings  and 
determine  the  period  for  which  he  is  to  hold  office,  but  if  no  such 
chairman  is  elected,  or  if  at  any  meeting  the  chairman  is  not  present 
at  the  time  appointed  for  holding  the  same,  the  directors  pres*ent 
shall  choose  some  one  of  their  numl>er  to  he  the  chairman  of  such 
meeting. 

94,  A  meeting  of  the  directors  for  the  time  being  at  which  a  quorum 
is  present  shall  l^e  competent  to  exercise  all  or  any  of  the  authorities, 
powers,  and  discretions  by  or  under  the  Memorandum  or  Articles  of 
Association  of  the  company  for  the  time  l)eing  vested  in  or  exercisable 
by  the  directors  generally. 

96.  The  directors  may  delegate  any  of  their  powers  to  committees 
consisting  of  such  member  or  members  of  their  body  as  they  think  fit. 
Any  committee  so  formed  shall,  in  the  exercise  of  the  powers  so  delegated, 
conform  to  any  regulations  that  may  from  time  to  time  be  imixwed  on  it 
by  the  directors. 

96.  The  meetings  and  proceedings  of  any  such  committee  consisting 
of  two  or  more  members  shall  be  governed  by  the  provisions  herein  con- 
tained for  regulating  the  meetings  and  proceedings  of  the  directors,  so  far 
as  the  same  are  applicable  thereto. 

97.  All  acts  done  at  any  meeting  of  the  directors,  or  by  a  committee 
of  directors,  or  by  any  person  acting  as  a  director,  shall,  notwithstanding 
that  it  shall  afterwards  be  discovered  that  there  was  some  defect  in  the 
appointment  of  such  directors  or  persons  acting  as  aforesaid,  or  that  thej' 
or  any  of  them  or  he  were  disqualified,  be  as  valid  as  if  every  person  had 
been  duly  appointed  and  was  qualified  to  he  a  director. 

Minutes, 

98.  The  directors  shall  cause  minutes  to  be  duly  entered  in  the  books 
provided  for  the  purpose — 

(a)  Of  all  appointments  of  permanent  officers; 

(6)  Of  the  names  of  the  directors  present  at  each  meeting  of  the 

directors  and  of  any  committee  of  directors; 
(c)  Of  all  resolutions  and  proceedings  of  general  meetings  and  of 
meetings  of  the  directors  and  committees. 
And  any  such  minutes  of   any    meeting    of    the    directors,   or    of  any 
committee,  or    of    the    company,  if    purporting    to    be    signed    by    the 
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chairman  of  8iich  meeting  or  by  the  chairman  of  the  next  succeeding  Paj^  YII. 

meeting,  shall  be  receivable  as  prima  facie  evidence  of  the  matters  stated   

in  such  minutes.  ,  i.  l.  i.  j  i 

Ist  Schedule. 

Powers  of  Directors,  Tnhle  A. 

99.  The  management  and  control  of  the  business  of  the  company 
f^liall  be*  vested  in  the  directors,  who,  in  addition  to  the  powers  and 
authorities  by  these  regulations  and  the  Memorandum  of  Association  or 
otherwise  expressly  cohferred  upon  them,  may  exercise  all  such  powers 
nnd  do  all  such  acts  and  things  as  may  be  exercised  or  done  by  the  com- 
pany and  are  not  hereby  or  by  statute  expressly  directed  or  required  to 
foe  exercised  or  done  by  the  company  in  general  meeting. 

100.  In  furtherance  and  not  in  limitation  of,  and  without  prejudice 
to,  the  general  powers  conferred  or  implied  by  or  in  the  last  preceding 
regulation  and  of  the  other  powers  conferred  by  these  regulations  and 
the  Memorandum  of  Association,  it  is  hereby  expressly  declared  that 
the  directors  shall  be  intrusted  with  and  may  exercise  and  perform  the 
following  powers  and  duties : — 

(a)  They  may  pay  the  costs,  charges,  and  expenses  preliminary  and 
incidental  to  the  promotion,  formation,  establishment,  and  regis- 
tration of  company. 

(b)  They  may  purchase  or  otherwise  acquire  for  the  company  any 
property,  rights,  or  privileges  which  the  company  is  authorised 
to  acquire,  at  such  price  and  generally  on  such  terms  and  condi- 
tions as  they  think  fit. 

<c)  They  may  at  their  discretion  pay  for  any  property,  rights,  or 
privileges  acquired  by  or  services  rendered  to  the  company, 
either  wholly  or  partially  in  cash  or  in  shares,  bonds,  deben- 
tures, or  other  securities  6f  the  company. 

(d)  They  may  from  time  to  time  take  all  steps  and  proceedings  and 
do  all  acts  and  things  they  may  consider  advisable  for  carrying 
into  effect  the  objects  of  the  company. 

(e)  They  may  purchase,  construct,  erect,  and  maintain  such  build- 
ings, machinery,  and  other  works  as  may  from  time  to  time 
be  found  necessary  for  the  purposes  of  the  company ;  and  they 
may  purchase,  rent,  or  otherwise  acquire  such  offices,  easements, 
lands,  tenements,  and  hereditaments,  or  any  interest  therein, 
and  on  sClch  terms  as  they  may  from  time  to  time  think  advis- 
able, and  may  accept  such  title  to  property  as  they  may  think 
reasonably  safe.  They  may  also  from  time  to  time  let  or  sell 
any  such  lands,  tenements,  hereditaments,  or  interests  therein 
as  aforesaid,  and  generally  may  deal  therewith  as  they  consider 
most  conducive  to  the  interests  of  the  company. 

</)  They  may  appoint,  and,  at  their  discretion,  remove  or  suspeml 
such  managers,  secretaries,  officers,  clerks,  agents,  workmen,  and 
servants  for  permanent,  temporary,  or  special  services  as  they 
may  from  time  to  time  think  fit,  and  may  determine  their  duties 
and  powers  and  fix  their  salaries   or   emoluments,   and   may 
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Part  YII.  require  security  in  such  instances  and  to  such  amount  as  they 

shall  think  fit,  and  may  delegate  to  such  managers,  secretaries, 

1  t  <4rhAdi  1  officers,  or  servants  such  powers  as  they  may  from  time  to  time 

Table  A.  deem  advisable. 

(g)  They  may  institute,  conduct,  defend,  compound,  or  abandon  any 
legal  proceedings  by  and  against  the  company  or  its  officers, 
or  otherwise  concerning  the  affairs  of  the  company,  and  also 
may  compound  and  allow  time  for  payment  or  satisfaction  of 
any  debts  du^,  and  claims  and  demands  by  or  against  the 
company, 
(/i)  They  may  refer  any  claims  or  demands  by  or  against  the  com- 
pany to  arbitration,  and  observe  and  perform  the  awards. 
(i)  They  may  make  and  give  receipts,  releases,  and  other  discharges 
for  money  payable  to  the  company,  and  for  the  claims  and 
demands  of  the  company. 

(j)  They  may  from  time  to  time  establish  and,  at  their  discretion, 
discontinue  branches  or  agencies  on  behalf  of  the  company 
at  any  places  either  in  or  out  of  New  Zealand,  and  make 
such  regulations  for  the  management  of  such  branches  or 
agencies  on  behalf  of  the  company  at  any  places  either 
in  or  out  of  New  Zealand  as  they  shall  think  fit,  and 
may  appoint  agents  for  the  transaction  of  the  business  of 
the  company  upon  such  terms  and  with  such  powers  and 
authorities  as  the  directors  think  expedient,  and  may  alter, 
vary,  or  revoke  from  time  to  time  any  such  appointment, 
powers,  or  authorities. 

ik)  They  may  from  time  to  time  provide  for  the  management  of  the 
affairs  of  the  company  abroad  in  such  manner  as  they  think 
fit,  and  in  particular  appoint  any  persons  to  be  the  attorneys 
or  agents  of  the  company,  with  such  powers  (including  powers 
to  sub-delegate)  and  upon  such  terms  as  may  be  thought  fit, 
and  may  alter,  vary,  or  revoke  from  time  to  time  any  such 
appointment,  powers,  or  authorities. 

(0  They  may  out  of  tlie  available  cash  capital  or  profits  of  the 
company  set  aside  such  sum  or  sums  as  they  may  think  fit  as 
a  reserve  fund ;  and  they  may  invest  the  several  sums  so  set 
aside  upon  such  investments  as  they  may  think  fit,  and  may 
from  time  to  time  deal  with  and  vary  such  investments  and 
dispose  of  all  or  any  part  thereof  for  the  benefit  of  the  com- 
pany ;  but  they  shall  have  power  to  employ  the  assets  con- 
stituting the  reserve  fund  in  the  business  of  the  company,  and 
that  without  being  bound  to  keep  the  same  separate  from  the 
other  assets. 

(m)  They  may  from  time  to  time  make,  vary,  and  repeal  any  rules 
and  regulations  for  governing  the  company's  officers  or  servants, 
or  any  section  thereof. 

(w)  They  may  enter  into  all  such  negotiations,  contracts,  and  agree- 
ments, and  rescind  and  vary  and  execute  and  do  all  such  acta 
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deeds,  and  things  in  the  name  and  on  behalf  of  the  company  Part  YII. 

as  they  may  consider  expedient  for  or  ii^  relation  to  any  of    

the   matters  aforesaid   or   otherwise   for  the   purposes  of   the   ,  .  ^,  ,    ,  , 
company.  Table  A.  "^' 

(o)  They  may  make  regulations  for  the  use  and  safe  custody  of  the 
common  seal,  provided  always  that  every  instrument  to  which 
the  seal  be  affixed  shall  be  signed  by  at  least  two  directors  and 
the  secretary. 

(p)  They  may  make  and  execute  all  such  assurances  and  instruments 
as  may  be  necessary,  provided  that  the  same  shall  be  signed 
by  two  directors,  or  by  one  director  and  the  secretary. 

(<7)  They  may  appoint  a  temporary  substitute  for  the  secretary,  who 
shall  for  the  purposes  of  these  regulations  be  deemed  to  be  the 
secretary. 

(r)  They  may  manage  and  deal  with  or  acquire  the  ownership 
of  any  real  or  personal  property  which  may  come  into  the 
possession  of  the  company  as  security  for  any  debt  in  such 
manner  as  they  may  think  fit,  with  as  full  powers  as  an 
individual  would  have  in  like  case. 

<h)  They  may  make  such  provision  as  they  think  fit  respecting  the 
keeping  and  discontinuance  of  branch  registers. 

Barr owing  Powers, 

101.  The  directors  may  from  time  to  time,  and  without  negativing 
any  implied  flower  to  borrow,  at  their  discretion  borrow  for  the  purposes 
of  the  company  from  any  persons,  firms,  or  corporatio;is  any  sum  or  sums 
of  money  on  the  security  of  all  or  any  of  the  company's  property  (real 
or  personal),  assets,  and  effects,  both  present  and  future,  inclusive  or 
exclusive  of  its  unpaid  calls  or  unpaid  capital,  or  any  part  thereof, 
either  under  legal  mortgages  or  charges,  with  powers  of  sale  and 
other  usual  powers,  or  by  the  issue  of  mortgage  debentures,  deben- 
tures, bonds,  obligations,  or  any  other  securities  of  tlie  company;  and 
any  such  mortgage  debentures,  debentures,  bonds,  obligations,  or 
securities  as  aforesaid  may  be  issued  on  the  terms  that  the  amount 
to  be  secured  may  be  paid  up  by  instalments,  and  that  the  debentures 
may  be  paid  off  by  periodical  and  other  drawings,  and  generally  on 
such  other  terms  and  conditions  as  to  rate  of  interest  or  otherwise 
as  the  directors  think  fit:  and  the  directors  may  also  borrow  money 
from  the  company's  bankers  on  overdraft  or  otherwise,  with  or  without 
security. 

102.  Every  debenture  or  security  for  securing  the  payment  of  money 
issued  by  the  company  may  be  so  framed  that  the  moneys  thereby  secured 
shall  be  assignable  free  from  any  equities  between  the  company  and  the 
person  to  whom  the  same  may  be  issued. 

108.  Any  mortgage  debentures,  debentures,  bonds,  obligations,  or 
other  securities  may  be  issued  at  a  discount,  premium,  or  otherwise, 
and  with  any  special  privileges  as  to  redemption,  surrender,  drawings, 
and  otherwise. 
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Part  YII.  104.  The  directors  shall  register  in  accordance  with  "The  Companies 

Act,  1903,"  all  mortgages  and  charges  specifically  affecting  the  property 
iBt  Schedule,    of  the  company. 
Table  A.  Seal. 

106.  The  directors  shall  forthwith  provide  a  common  seal  for  the 
company,  and  they  shall  have  power  from  time  to  time  to  destroy  the 
same  and  substitute  a  new  seal  in  lieu  thereof. 

Dividends. 

106.  The  directors  may,  with  the  sanction  of  the  company  in  general 
meeting,  declare  a  dividend,  to  be  paid  to  the  members  in  proportion 
to  their  share  capital.  . 

107.  No  dividend  shall  be  payable  except  out  of  the  net  profits 
arising  from  the  business  of  the  company,  and  no  dividend  shall  carry 
interest  as  against  the  company. 

106.  No  larger  dividend  shall  be  declared  than  is  recommended  by 
the  directors,  but  the  company  in  general  meeting  may  declare  a  smaller 
dividend. 

109.  The  directors  may  deduct  from  the  dividend  payable  to  any 
member  all  such  sums  of  money  as  may  be  due  and  payable  by  him 
to  the  company  on  account  of  calls,  instalments,  or  otherwise,  or  any 
debt,  liability,  or  engagement. 

110.  In  case  several  persons  are  registered  as  the  joint  holders  of  any 
shares  or  stock,  any  one  or  more  of  such  persons  may  ^ve  effectual 
receipts  for  all  dividends  and  payments  on  account  of  dividends  in  respect 
of  such  shares  or  stock ;  but  the  directors  may,  if  they  think  fit,  require 
the  receipt  of  all  the  holders  of  such  shares  or  stock. 

111.  A  transfer  of  any  shares  or  stock  shall  not  pass  the  right  to  any 
dividend  declared  thereon  before  the  registration  of  the  transfer. 

112.  Unless  otherwise  directed,  dividends  may  be  paid  by  cheques 
or  warrants  sent  through  the  post  to  the  registered  address  of  the  member 
or  person  to  whom  the  dividend  is  payable,  or  in  case  of  joint  holders 
of  any  shares  (subject  to  arrangement  between  such  joint  holders 
consented  to  by  the  directors)  to  that  one  whose  name  stands  first 
in  the  register  in  respect  of  such  shares,  and  every  cheque  or  warrant 
80  sent  shall  be  made  payable  to  the  order  of  the  person  to  whom  it 
is  sent,  but  the  company  shall  not  be  responsible  for  the  loss  in  trans- 
mission of  any  cheque  or  warrant  so  sent,  whether  sent  at  the  request 
of  a  member  or  otherwise. 

Accounts. 

113.  The  directors  shall  cause  true  accounts  to  be  kept  of  the  sums 
of  money  received  and  expended  by  the  company,  and  the  matters 
in  respect  of  which  such  receipts  and  expenditure  take  place,  and  of  the 
assets,  credits,  and  liabilities  of  the  company. 

114.  The  books  of  account  shall  be  kept  at  the  office  of  the  company, 
or  at  such  other  place  or  places  as  the  directors  think  fit. 
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116.  The  directors  shall  from  time  to  time  determine  whether,  and  to  Part  YII. 

what  extent,  and  at  what  times  and  places,  and  under  what  conditions  or 

regulations  the  accounts  and  books  of  the  company,  or  any  of  them,  shall  .     „  ,    ,  , 
be  open  to  the  inspection  of  members,  and  no  member  shall  have  any  xable  A. 
right  of  inspecting  any  book  or  document  of  the  company  except  as  con- 
ferred by  statute  or  authoriseil  by  the  directors,  or  by  a  resolution  of  the 
company  in  general  meeting. 

116.  At  the  ordinary  general  meeting  in  every  year,  except  the  statu- 
tory meeting,  the  directors  shall  lay  before  the  company  a  statement  of 
the  income  and  expenditure,  and  a  balance-sheet  (in  the  form  annexed  to 
this  Table,  or  as  near  thereto  as  circumstances  will  admit)  containing  a 
summary  of  the  property  and  liabilities  of  the  company,  made  up  to  ii 
date  not  more  than  three  months  before  the  meeting  from  the  time  when 
the  last  preceding  statement  and  balance-sheet  were  made,  and,  in  the 
case  of  the  first  statement  and  balance-sheet,  from  the  incorporation  of 
the  company. 

117.  Evepy  such  statement  shall  be  accompanied  by  a  report  of  the 
directors  as  to  the  state  and  condition  of  the  company,  and  as  to  the 
amount  which  they  recommend  to  be  paid  out  of  the  profits  by  way  of 
dividend  or  bonus  to  the  members,  and  the  amount  standing  to  the  credit 
of  the  reserve  fund,  distinguishing  the  amount,  if  any,  which  they  have 
added  to  such  reserve  fund  out  of  profits;  and  the  statement,  report, 
and  balance-sheet  shall  be  signed  by  the  chairman,  or,  in  his  absence,  by 
at  least  one  director,  and  countersigned  by  the  secretary. 

118.  A  printed  copy  of  such  statement  of  account,  report,  and 
balance-sheet  shall,  seven  days  previously  to  the  meeting,  be  served  on 
each  member. 

Audit. 

119.  Once  at  least  in  every  year  the  accounts  of  the  company  shall 
be  examined  and  the  correctness  of  the  statement  and  balance-sheet  ascer- 
tained by  one  or  more  auditor  or  auditors,  as  required  by  "  The  Companies 

Act,  1903." 

Notices. 

120.  A  notice  may  be  served  by  the  company  on  any  member,  either 
personally  or  by  sending  it  through  the  post  in  a  prepaid  envelope  or 
wrapper  addressed  to  such  member  at  his  registered  place  of  address. 

121.  Each  holder  of  registered  shares  or  stock  whose  registered  place 
of  address  is  not  in  New  Zealand  may  from  time  to  time  notify  in  waiting 
to  the  company  some  place  in  New  Zealand  which  shall  be  deemed  his 
registered  place  of  address  for  the  purpose  of  the  last  preceding  regu- 
lation ;  but,  in  the  absence  of  any  such  notification,  he  shall  not  be 
entitled  to  have  any  notice  sent  to  him  from  the  company,  whose  regis- 
tered office  shall  be  deemed  the  registered  address  of  such  member  for 
all  purposes  whatever,  and  all  proceedings  taken  without  other  notice  to 
any  such  member  shall  be  as  valid  as  if  he  had  due  notice  thereof. 

122.  All  notices  shall,  with  respect  to  any  registered  shares  or  stock 
to  which  persons  are  jointly  entitled,  be  given  to  whichever  of  such 
persons  is  named  first  in  the  register,  and  such  notice  so  given  shall  be 
suftirient  notice  to  all  the  holders  of  such  shares  or  stock. 
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Part  YII.  128.   Any  notice  sent  by  post  shall  be  deenieil  to  have  been  serveil  on 

the  day  following  the  day  on  which  the  envelope  or  wrapper  containing 

Its  hftd  1       ^^^  same  shall  have  been  posted,  and  in  proving  such  service  it  shall  be 

Table  A.  sufficient  to  prove  that  the  envelope  or  wrapper  containing  the  notice  was 

properly  addressed  and  put  into  the  \Mfit  office. 

124.  Every  person  who  by  oj)e ration  of  law,  transfer,  or  other  nieang 
whatsoever  shall  become  entitleil  to  any  share  or  stock  shall  be  lx»und  by 
every  notice  in  resjwct  of  such  share  or  stock  which  previously  to  hie 
name  and  address  l)eing  entered  on  tlie  register  shall  have  l)een  duly 
given  to  the  person  from  whom  he  derives  his  title  to  such  share  or 
stock. 

126.  Any  notice  or  dcxjument  delivered  or  sent  by  jwst  to  or  left  at 
the  registered  address  or  address  for  service  of  any  nieml^er  in  pursuance 
of  these  regulations  shall,  notwithstanding  such  member  be  then  deceawd, 
or  shall  be  in  any  way  incapacitated,  and  whether  the  company  have 
notice  of  Ids  decease  or  incapacity  or  not,  be  deemed  to  have  been  duly 
served  in  resiiect  of  his  shares  or  stock,  whether  held  solely  or  jointly 
with  other  persons,  until  some  other  jx^rson  be  registered  in  his  stead  as 
the  holder  or  joint  holder  thereof;  and  such  service  sliall  for  all  purjK>ses 
be  deemeil  a  sufficient  service  of  such  notice  or  document  on  his  heirs, 
executors,  administrators,  successors,  assigns,  or  committees,  and  all 
persons  (if  any)  jointly  interested  with  him  in  any  such  shares  or  8t*.K'k. 

126.  The  signature  to  any  notice  to  be  given  by  the  company  may 
be  written,  tyiwwritten,  or  printed. 

127.  Where  a  given  number  of  days'  notice,  or  notice  extending 
over  any  perio<i,  is  required  to  be  given,  the  day  of  service  shall  not  be, 
but  the  day  ui)on  which  such  notice  will  expire  shall  l>e,  included  in 
such  numlxjr  of  days  or  other  perioil. 

Indemnity  of  Director*. 

128.  Every  director  of  the  company  shall  be  indemnified  by  the 
company  against  all  costs,  losses,  and  expenses  which  he  may  incur 
or  become  liable  to  by  reason  of  any  contract  entered  into  or  act  or 
thing  done  by  him  as  such  director  in  the  discharge  of  and  within  the 
scope  of  his  duties. 

Branch   Registers. 

129.  The  company  may  cause  to  l)e  kept  in  any  place  a  branch 
register  or  branch  registers,  and  may  make  such  provision  as  it  may 
think  fit  respecting  the  keeping  or  discontinuance  of  branch  registers, 
subject  to  any  law  in  force  regulating  the  keeping  or  discontinuance 
of  branch  registers. 

Interpretation . 

130.  In  these  regulations,  unless  there  be  something  in  the  subject 
or  context  inconsistent  therewith,— 

"The  Office"  means  the  registered  office  for  the  time  being  of  the 

company. 
**The    register"    means    the    register    of    members    to    be     kept 

pursuant  to  "The  Companies  Act,  1903." 
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'*  Month  "  meane  calendar  month.  Part  YII. 

"In  writing"  means  written  or  typewritten  or  printed,  or  partly   

written  or  partly  typewritten  or  partly  printed.  ,  ^  a  i.  j  , 

<<  «,v  1  M  /u  1     t  *u  Ist  Schedule. 

"  The  seal  "  means  the  common  seal  of  the  company.  Table  A. 

**  Capital  "  means  the  capital  for  the  time  being  of  the  company. 

'*  The  directors  *'  means  the  directors  for  the  time  being  of  the  com- 
pany. 

•*  Members  *'  or  "  shareholders  "  means  the  holders  of  shares  for  the 
time  being. 

Words  importing  the  singular  number  only  to  include  the  plural 
number,  and  vice  vena. 

Words  importing  the  masculine  gender  only  include  the  feminine 
gender. 

Words  importing  persons  include  firms  and  corporations,  and 
**  firm  '*  includes  partnership. 


Balance  Sheet  op  the 


Company  made  up  to 


19 


Dr.                                   Capital  and  Liabilities. 

I.  Capftal         . .  1            Showing—                                              £    s.  d. 

£    8.     d. 

'     1  1       The  number  of  shares     . .         . .  | 

2 

The  amount  paid  per  share 

1  ' 

If  any  anears  of  calls,  the  nature 
of  the  arrear,  and  the  names  of 
the  defaulters 

* 

1 

The  particulars  of  any  forfeited  | 
shares 

II.    Debts      and 

Showing — 

LlABIUTIEB  OF 

5 

The   amount  of  loans  on   mort-  , 

THE  Company 

gages  or  debenture  bonds 

6 

The  amount  of   debts  owing  •  by 

i 

the  company,  distinguishing —    , 

(a)  Debts  for  which  accept-  '                   j 

ances  have  been  given      \ 

(h)  Debts    to    tradesmen   for  I 

supplies  of  stock-in-trade  ' 

or  other  articles  . .         . .  | 

, 

(t)  Debts  for  law  expenses  . . 

1 

(d)  Debts  for  hiterest  on  de- 

bentures or  other  loans 

1 

(e)  Unclaimed  dividends      . . 

(/)  Debts     not    enumerated 

! 

above           

1 

VI.  Reserve 

Showing— 

Fund 

The  amount  set  aside  from  profits 

to  meet  contingencies   . . 

VII.  Profit  and 

Showing— 
The  disposable  balance  for  pay- 

Loss 

ment  of  dividends,  &c 

CONTTNOENT    LIA- 

Claims   against    the    company   not 

BILITIES        .  . 

acknowledged  as  debts 

Moneys  for  which  the  company  is 
contingently  liable 
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Part  YII. 


Ist  Schedule. 
Table  A. 
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(V. 


Pbopebty  an]>  Assetb. 


m.  Propbrty  Showing — 

HELD  BT  THE      7         Immovable  property,  distingoish- 
CoMPANT     . .  ing — 

(a)  Freehold  land 

(b)  Freehold  baildingB  . . 

(c)  Leasehold  baildings 
8  ,       Movable     property,     distinguish- 
ing— 

(d)  Stock-in-trade 
{e)  Plant  

The  cost  to  be  stated,  with 

!  deductions  for  depreciation 

I  in  value  as  chargMl  to  the 

I  reserve  fund   or   to   profit 

i  and  loss 

IV.  Debts  owing  |        t  Showing — 

TO  THE  9  ;       Debts  considered  good  for  which 

Company  . .  the    company    holds    bills    or 

other  securities 

I  10         Debts  considered  good  for  which 
I  the  company  holds  no  security 

'  11         Debts    considered    doubtful    and 

bad 

Any  debt  due  from  a  director 
or  other  officer  of  the  com- 
pany to  be  separately  stated. 

V.  Cash  and  In-  Showing — 

VESTMENTS      12         The  nature   of    investment   and 

rate  of  interest 

I  13         The    amount     of    cash,     where 
lodged,  and  if  bearing  interest 


£    6.  d.     £   s.  d. 


Table  B. 

Form  of  Statement  referred  to  in  Part  III.  of 

Act,  1903." 


'  The  Companies 


Table  B.  The  capital  of  the  company  is  ,  divided  into  shares* 

of  each.    The  number  of  shares  issued  is  .    Calls  to 

the  amount  of  pounds  per  share  have  been  made,  under  which 

the  sum  of  pounds  has  been  received. 

The  liabilities  of  the  company  on  the  Ist  day  of  January  [or  July] 
were: — 

Debts  owing  to  sundry  i>er8on8  by  the  company — 
On  judgment,  £ 
On  specialty,  £ 
On  notes  or  bills,  £ 
On  simple  contracts,  £ 
On  estimated  liabilities,  £ 


*  If  the  company  has  no  capital  divided  into  shares,  the  portion  of  the  state- 
ment relating  to  capital  and  shares  must  be  omitted. 


THE    COMPANIES   ACT,   1903. 

Tables  O  and  D.      Fees. 

The  assets  of  the  company  on  that  day  were:— 
Government  securities  [stating  them],  £ 
Bills  of  exchange  and  promissory  notes,  £ 
Cash  at  bank,  £ 
Other  securities,  £ 

Table  O. 

Table  of  Fees  to  be  paid  to  the  Registrar  bv  a  Company  having  a 
Capital  divided  into  Shares. 
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Part  YII. 


1st  Schedule. 
Table  B. 


£   s.  d.    Table  C. 


For  registration  of  a  company  whose  nominal  capital  does  not 

exceed  £2,000,  a  fee  of     . .  . .  . .  ..500 

For  registration  of  a  company  whose  nominal  capital  exceeds 
£2,000 :    The  above  fee  of  £5,  with  the  following  additional 
fees,  regulated  according  to  the  amount  of  nominal  capital, 
that  is  say, — 

For  every  £1,000  of  nominal  capital  or  part  of  £1,000 

after  the  first  £2,000  up  to  £5,000  . .  . .       10    0 

For  every  £1,000  of  nominal  capital,  or  part  of  £1,000 

after  the  first  £6,000  up  to  £100,000  . .  0    5    0 

For  every  £1,000  of  nominal  capital  or  part  of  £1,000 

after  the  first  £100,000    . .  . .  ..010 

For  registration  of  any  increase  of  capital  made  after  the  first 
registration  of  the  company:  The  same  fees  per  £1,000  or 
part  of  £1 ,000  as  would  have  been  payable  if  such  increased 
capital  had  formed  part  of  the  original  capital  at  the  time 
of  registration: 

Provided  that  no  company  shall  be  liable  to  pay  in 
respect  of  nominal  capital  on  registration  or  afterwards  any 
greater  amount  of  fees  than  £50,  taking  into  account,  in  the 
case  of  fees  payable  on  an  increase  of  capital  after  regis- 
tration, the  fees  paid  on  registration. 
For  registration  of  any  existing  company,  except  such  companies 
as  are  by  this  Act  exempted  from  payment  of  fees  for  regis- 
tration under  this  Act:  The  same  fee  as  is  charged  for 
registering  a  new  company. 

Table  D. 

Tahle  oe  Fees  to  be  paid  to  the  Registrar  by  a  Company  not  having 

A  Capital  divided  into  Shares. 

£  s.   d. 
For  registration  of  a  company  whose  number  of  members  as 

stated  in  the  Articles  of  Association  does  not  exceed  twenty      5    0    0 
For  registration  of  a  company  whose  number  of  members  as 
stated  in  the  Articles  of  Association  exceeds  twenty,  but 
does  not  exceed  a  hundred  . .  . .     10    0    0 

For  registration  of  a  company  whose  number  of  members  as 
stated  in  the  Articles  of  Association  exceeds  a   hundred, 


Table  D. 
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Part  YII.  but  is  not  stated  to  be  unlimited:    The  above  fee  of  £10, 

with  an  additional  os.  for  every  fifty  members  or  less  num- 

1  't  S  h  dul  ^^  than  fifty  members  after  the  first  hundred. 

Table  D.  For  re^stration  of  a  company  in  which  the  number  of  members 

is  stated  in  the  Articles  of  Association  to  be  unlimited,  a 
fee  of  . .  . .  . .  . .  . .  . .  20    0     0 

For  registration  of  any  increase  in  the  number  of  members  made 
after  the  registration  of  the  company,  in  respect  of  every 
fifty  members  or  less  than  fifty  members  of  such  increase   ..050 

Provided  that  no  one  com}>any  shall  be  liable  to  pay  on 
the  whole  a  greater  fee  than  £20  in  respect  of  its  number  of 
members,  taking  into  account  the  fee  paid  on  the  first  regis- 
tration of  the  company. 
For  registration  of  any  existing  company,  except  such  companies 
as  are  by  this  Act  exempted  from  payment  of  fees  for  regis- 
tration under  this  Act:  The  same  fee  as  is  charged  for 
registering  a  new  company. 

Table  B. 

Miscellaneous  Fees. 

£   a.  d. 
Table  E.  For  recording  any  extension  of  the  objects  or  purposes  of  a  com- 

pany under  Part  I.  ..100 

For  registering  any  document,  other  than  the  Memorandum  of 

Association,  hereby  required  or  authorised  to  be  registered    0    .5    0 
For  making  a  record  of  any  fact  hereby  authorised  or  required  to 
be  recorded  by  the  Registrar,  and  not  otherwise  charged  . . 
For  any  certificate  of  incorporation  after  the  first 
For  a  certified  copy  of  or  extract  from  any  document 
For  a  copy  of  or  extract  from  any  document,  over  and  above  the 
fee  for  certifying  the  same,  for  each  folio  of  seventy-two 
words,  not  exceeding 
For  every  inspection  of  any  document . . 

SBOOND  SOHBDULB. 
Form  A. 

Memorandum  of  Association  of  a  Company  Limited  by  Shares. 

2nd  Schedule.  ^'t-  The  name  of  the  company  is  "  The  Wellington  Steamship  Com- 

Form  A.  pany  (Limited).*' 

2nd.  The  objects  for  which  the  company  is  established  are:  The  con- 
veyance of  passengers  and  goods  in  ships  or  boats  between  such  places  as 
the  compauy  may  from  time  to  time  determine,  and  the  doing  of  all  other 
things  incidental  or  conducive  to  the  attainment  of  the  above  object. 
3rd.  The  liability  of  the  members  is  "  limited." 
4th.  The  capital  of  the  company  is  two  hundred  thousand  pounds, 
divided  into  one  thousand  shares  of  two  hundred  pounds  each. 
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We,  the  several  persons  whose  names  and  addresses  are  subscribed  Part  YII. 
hereto,  are  desirous  of  being  formed  into  a  company  in  pursuance  of  this 

Memorandum  of  Association,  and  we  agree  to  take  the  number  of  shares  ^^^  Schedule 

in  the  capital  of  the  company  set  opposite  our  re8i)ectivo  names.  Form  A. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Number  of 
Shares  taken 

by  each 
Subscriber. 


1.  John  Black,  of 

2.  John  Grey,  of 

3.  Thomas  Green,  of 

4.  John  Scarlet,  of 
6.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  Caesar  White,  of 


merchant 

10 

15 

15 

10 

5 

15 

10 

Total  shares  taken 


80 


Dated  the  day  of  ,  19      . 

Witness  to  the  above  signatures  : 

A.  C.  S.,  Lambton  Quay,  Wellington. 


Form  B. 

Memorandum  and  Articles  of  Association  of  a  Company  Limited  by 
Guarantee  and  not  having  a  Capital  divided  into  Shares. 

Memorandum  of  Association.  ' 

Ist.  The  name  of  the  company  is  **The  New  Zealand  Trade  Develop-  Form  B. 
ment  Society  (Limited)." 

2nd.  The  objects  for  which  the  company  is  established  are : — 

(o)  To  procure  information  for  meml^rs  as  to  suitable  markets  for 
all  commodities  produced  or  manufactured  in  New  Zealand,  and 
as  to  the  commercial  standing  and  responsibility  of  persons 
abroad  with  whom  members  may  transact  business; 

(6)  To  arrange  for  and  organize  the  placing  of  such  commodities  as 
aforesaid  on  such  markets  as  may  be  considered  suitable ; 

(c)  To  [as  the  case  may  he] ; 
and  the  doing  of  all  things  incidental  or  conductive  to  the  attainment 
of  the  above  objects. 

3rd.  Every  member  of  the  company  undertakes  to  contribute  to  tlu* 
assets  of  the  company,  in  the  event  of  the  same  being  wound  up  during 
the  time  that  he  is  a  member  or  within  one  year  afterwanis,  for  payment 
of  the  debts  and  liabilities  of  the  company  contracte<l  before  the  time 
when  he  ceases  to  be  member,  and  the  costs,  charges,  and  expenses  of 
the  winding  up  the  same,  and  for  the  adjustment  of  the  rights  of  con- 
tributories  amongst  themselves,  sucli  amount  as  may  be  required,  not 
exceeding  ten  jwunds. 
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Part  YII.  We,  the  several  persons  wliose  names  and  addresses  are  subscribed 

hereto,  are  desirous  of    being  formed   into  a  company  in  pursuance  of 
2nl  S  h  d  1      ^^^^  Memoramlum  of  Association. 
Form  B.  ^aiiien^  Atldre»»es,  and   De*criptioii8  of  Subscriber*. 

1.  John  Jones,  of  ,  merchant. 

2.  John  Smith,  of 

3.  Thomas  Green,  of 

4.  John  Thomson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of  ,, 

7.  Caesar  White,  of 

Dated  the  day  of  ,  19       . 

Witness  to  the  above  signatures : 

A.  B.,  No.  13,  Queen  Street,  Auckland. 

Articles  of  Association^  to  accompany  preceding  Memorandum  of 
Association. 

1.  The  company,  for  the  purpose  of  registration,  is  declared  to  con- 
sist of  five  hundred  members. 

2.  The  directors  hereinafter  mentioneti  may,  wlienever  the  business 
of  the  association  recjuires  it,  register  an  increase  of  members. 

Definition  of  Members. 

3.  Every  person  shall  be  <leemed  to  have  agreed  to  become  a  member 
of  the  c«)mpany  who,  being  directly  interested  in  any  producing  or  manu- 
facturing business  in  New  Zealand,  is  nominated  as  a  member  by  any  five 
members  of  the  company,  and  consents  in  writing  to  such  nomination. 

General  Meetings. 

4.  The  first  general  meeting  shall  Ik^  held  at  sucli  time,  not  toeing 
more  than  three  months  after  the  incorporation  of  the  company,  and 
at  such  place  as  the  directors  deterniine. 

6.  Subsequent  general  meetings  shall  be  held  at  such  time  and  place 
as  may  be  prescribed  by  the  company  in  general  meeting;  and,  if  no 
other  time  or  place  is  prescribed,  a  general  meeting  shall  be  held  on 
the  first  Monday  in  February  in  every  year,  at  such  place  as  the  directors 
determine. 

6.  The  above-mentioned  general  meetings  sliall  be  called  ordinary 
meetings ;  all  other  general  meetings  shall  V>e  called  extraordinary. 

7.  The  directors  may  whenever  they  think  fit,  and  shall  upon  a 
requisition  in  writing  by  any  five  or  more  members,  convene  an  extra- 
ordinary general  meeting. 

8.  Any  requisition  made  by  the  members  shall  express  the  object  of 
the  meeting  proposed  to  be  called,  and  shall  be  left  at  the  registered  office 
of  the  company. 

9.  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith 
proceed  to  convene  a  general  meeting ;  if  they  do  not  convene  the  same 
within  twenty-one  days  from  the  date  of  the  requisition,  the  requisi- 
tionists,  or  any  other  five  members,  may  themselves  convene  a  meeting. 
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10.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and 

the  liour  of  meeting,  and,  in  case  of  special  business,  the  general  nature    2nd  Schedule, 
of  such  business,  shall  be  given  to  the  members  in  manner  hereinafter   Form  B. 
mentioned,  or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the 
company  in  general  meeting ;  but  the  non-receipt  of  such  notice  by  any 
member  shall  not  invalidate  the  proceedings  at  any  general  meeting. 

11.  All  business  transacted  at  an  extraordinary  meeting,  and  all  that 
is  ti*an8acted  at  an  ortlinary  meeting,  with  the  exception  of  the  consider- 
ation of  the  accounts,  balance-sheets,  and  the  ordinary  report  of  the 
directors,  shall  be  deemed  to  be  special  business. 

12.  No  business  shall  be  transacted  at  any  meeting  except  the 
declaration  of  a  dividend,  unless  a  quorum  of  members  is  present  at 
the  commencement  of  such  business;  and  sucli  quorum  shall  be  ascer- 
tained as  follows,  that  is  to  say:  if  i\\e  members  of  the  company  at  the 
time  of  the  meeting  do  not  exceed  ten  in  number,  the  quorum  shall  be 
fi\e\  if  they  exceed  ten,  there  shall  be  added  to  the  above  quorum  one 
for  every  five  additional  members  up  to  fifty,  and  one  for  every  ten  addi- 
tional members  after  fifty,  with  tliis  limitation,  that  tlie  quorum  sliall 
not  in  any  case  exceed  thirty. 

13.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a 
quorum  of  members  is  not  present,  the  meeting,  if  convened  u{K)n  the 
requisition  of  tlie  members,  shall  be  dissolved ;  in  any  other  case  it  shall 
stand  adjourned  to  the  same  day  in  the  following  week  at  the  same  time 
and  place;  and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not 
present  it  shall  be  adjourned  sine  die. 

14.  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman 
Ht  every  general  meeting  of  the  company. 

16.  If  there  is  no  such  chairman,  or  if  at  any  meeting  such  chairman 
is  not  present  at  tlie  time  of  liolding  the  same,  the  members  present  sliall 
ch<K)se  one  of  their  number  to  be  chairman. 

16.  The  cliairman  may,  with  the  consent  of  the  meeting,  adjourn 
any  meeting  from  time  to  time,  and  from  place  to  place ;  but  no  busi- 
ness shall  l>e  transacted  at  any  adjourned  meeting  other  than  the 
business  left  unfinished  at  the  meeting  at  which  the  adjournment  took 
place. 

17.  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least 
hve  members,  a  declaration  by  the  chairman  that  a  resolution  has  been 
carried,  and  an  entry  to  that  effect  in  the  book  of  proceedings  of  the  com- 
})any,  shall  be  sufllicient  evidence  of  the  fact  without  proof  of  the  number 
or  proportion  of  the  votes  recorded  in  favour  or  against  such  resolution. 

18.  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be 
taken  in  such  manner  as  the  chairman  directs,  and  the  result  of  such  |>oll 
shall  be  deemed  to  be  the  resolution  of  the  company  in  general  meeting. 

Votes  of  Members. 

19.  Every  member  shall  have  one  vote  and  no  more. 

20.  If  any  member  is  a  lunatic  or  an  idiot  he  may  vote  by  his  com- 
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Part  YII.      raittee,  and  if  any  member  ifl  a  minor  he  may  vote  by  hia  guardian,  or  by 

any  one  of  his  guardians,  if  more  than  one. 
2nd  Schedule.  ^^*  ^^  member  shall  l>e  entitled  to  vote  at  any  meeting  unless  all 

Form  B.  moneys  due  from  him  to  the  company  have  been  paid. 

22.  Votes  may  be  given  either  i>ersonally  or  by  proxies.  A  proxy 
shall  be  appointed  in  writing  under  the  hand  of  the  appointer,  or,  if 
such  appointer  is  a  corporation,  under  it«  common  seal. 

28.  No  person  shall  be  appointed  a  proxy  who  is  not  a  member,  and 
the  instrument  appointing  him  shall  be  deposited  at  the  registered  office 
of  the  company  not  less  than  forty-eight  hours  before  the  time  of  holding 
the  meeting  at  which  he  proposes  to  vote. 

24.  Any  instrument  appointing  a  proxy  shall  be  in  the  following 

form : — 

Company  (Limited). 

I,  A.B.,  of  l)eing  a  member  of  the  Company 

(Limited),  hereby  appoint  ,  of  ,  as  my  proxy,  to  vote 

for  me  and  on  my  behalf  at  the  ordinary  [or  extraordinary,  as  thr  case 
may  he]  general  meeting  of  the  company,  to  be  held  on  the 
day  of  next,  and  at  any  adjournment  thereof  [or  at  any 

meeting  of  the  company  that  may  be  held  in  the  year  ]. 

As  witness  my  hand,  this  day  of  ,  19      . 

Signed  by  the  said  A.B.,  in  the  presence  of  )  .  g 

CD.  I  '    ■ 

[Add  occnpatiuji  and  residence.] 

Directors, 

26.  The  number  of  the  directors,  and  the  names  of  the  first  directors, 
shall  be  determine*!  by  the  8ubRcril)er8  of  the  Memorandum  of  Associa- 
tion. 

26.  Until"  directors  are  appointed,  the  subscribers  of  the  Memo- 
randum of  Association  shall,  for  all  the  purposes  of  this  Act,  be  deeme<l 
to  be  directors. 

Powers  of    Directors. 

27.  The  business  of  the  company  shall  be  managed  by  the  directors, 
who  may  exercine  all  such  powers  of  the  company  as  are  not  hereby 
required  to  be  exercised  by  the  company  in  general  meeting;  but  no 
regulation  made  by  the  company  in  general  meeting  shall  invalidate 
any  prior  act  of  the  directors  that  would  have  been  valid  if  such  regula- 
tion had  not  been  made. 

Election   of  Directors. 
28.  The  directors    shall    be  elected   annually  by  the   eompaiiy  in 
general  meeting. 

Business  of  Company. 
[Here  insert  rules  as  to  mode  in  which  business  is  to  be  conducted.] 

Accounts. 
20.  The  accounts  of  the  company  shall  be  audited  by  a  committee  of 
five  members,  to  be  called  the  Audit  Committee. 
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80.  The  first  Audit  Committee  nliall  be  nominated  by  the  directors   Part  YII. 
out  of  the  body  of  memljera. 

81.  Subsequent  Audit  Committees  shall  be  nominated  by  the  mem-   2nd  Schedule, 
bers  at  the  ordinary  general  meeting  in  each  year.  Form  B. 

82.  The  Audit  Committee  shall  be  supplied  with  a  copy  of  the 
balance-sheet  J  and  it  shall  be  their  duty  to  examine  the  same,  with 
the  accounts  and  vouchers  relating  thereto. 

88.  The  Audit  Committee  shall  be  supplied  with  a  list  of  all  books 
kept  by  the  company,  and  they  shall  at  all  reasonable  times  have  access 
to  the  books  and  accounts  of  the  company.  They  may  at  the  expense 
of  the  company  employ  accountants  or  other  persons  to  assist  them  in 
investigating  such  accounts,  and  they  may  examine  the  directors  or 
any  other  officei-s  of  the  company  as  to  such  accounts. 

84.  The  Audit  Committee  shall  make  a  report  to  the  members  upon 
the  balance  sheet  and  accounts,  and  in  every  such  report  they  shall  state 
whether  in  their  opinion  the  balance  sheet  is  a  full  and  fair  balance  sheet, 
containing  the  particulars  required  by  these  regulations,  and  properly 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the 
company's  affairs,  and,  in  case  they  have  called  for  explanations  or 
information  from  the  dii-ectors,  whether  such  explanations  or  informa- 
tion have  l>een  given  by  the  directors,  and  whether  they  have  been  satis- 
factorj';  and  such  re|K)rt  shall  be  read,  together  with  the  report  of 
the  directoi-s,  at  the  ordinary  meeting. 

Notices. 

86.  A  notice  may  be  sen'ed  by  the  company  upon  any  member  either 
I^ersonally  or  by  sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  such  member  at  his  registered  place  of  abode. 

86.  Any  notice,  if  served  by  post,  shall  be  deemej  to  have  been 
f*erved  at  the  time  when  the  letter  containing  the  same  would  be  delivered 
in  the  ordinary  course  of  post,  and  in  proving  such  service  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notice  was  properly 
addressed,  and  put  into  the  iKist-office. 

Winding  up. 

87.  The  company  shall  l>e  wound  up  voluntarily  whenever  an 
extraordinary  resolution,  as  defined  by  "  The  Companies  Act,  1903," 
is  passed  requiring  the  comiiany  to  be  wound  up  voluntarily. 

Namea,  AddreHnes,  and  Description  of  Subttcrihers. 

1.  John  Jones,  of  ,  merchant. 

2.  John  Smith,  of 

3.  Thomas  Green,  of 

4.  John  Thomson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  CsBsar  White,  of 

Dated  the  day  of  ,  19       . 

Witness  to  the  above  signatures  : 

A.  B.,  No.  13,  Queen  Street,  Auckland. 
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Memorandiiin  of  Oompaay  Limited  by  Shares  and  Ouaraatee. 

Form  O. 

MSMORANDrM   OF   AhSOCIATION    OF    A    CoMPAXY    LIMITKD    BY    GUARANTKE   AXD 

HAVING  A  Capital  dividkj>  into  Shares. 

1.  The  name  of  the  company  is  **The  Wakatipu  Carrying  Company 
(Limited)." 

2.  The  objects  for  which  the  company  is  established  are:  The 
encouragement  of  travelling  in  the  Lake  District  of  Ot-ago  by  providing 
conveyances  by  land  and  water  for  the  accommodation  of  travellers,  and 
the  doing  of  all  other  things  incidental  or  conducive  to  the  attainment 
of  the  above  object. 

3.  Every  member  of  the  company  undertakes  to  contribute  to  the 
assets  of  the  company,  in  the  event  of  the  same  being  wound  up  during 
the  time  that  he  is  a  member  or  within  one  year  after^vards,  for  payment 
of  the  debts  and  liabilities  of  the  company  contracted  before  the  time  at 
which  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses  of 
winding  up  the  same,  and  for  the  adjustment  of  the  rights  of  the  contri- 
butories  amongst  themselves,  such  amount  as  may  be  required,  not 
exceeding  twenty  pounds. 

*.  The  capital  of  the  company  shall  consist  of  two  hundred  thousand 
pounds,  divided  into  two  thousand  shares  of  one  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed 
hereto,  are  desirous  of  being  formed  into  a  company  in  pursuance  of  this 
Memorandum  of  Association,  and  agree  to  take  the  number  of  shares 
in  the  capital  of  the  company  set  opposite  our  respective  names: — 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Number  of 
Shares  taken 


8u1 


>▼  eacb 
ibsoriber. 


1.  John  Jones,  of 

2.  John  Smith,  of 

8.  Thomas  Green,  of 

4.  John  Thomson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  CfBsar  White,  of 


,  merchant 


*totaI  shares  taken 


200 
25 
30 
40 
15 
5 
10 


Dated  the  day  of  ,  19 

Witness  the  above  signatares : 

A.  B.,  Qaeenstown. 


Form  D. 


Form  D. 

MSMORANDrM  AND  AbTICLBS  OF  ASSOCIATION  OF  AN  UnUMITED  CoMPANT 

having  a  Capital  divided  into  Sharks. 

Memorandum  of  AsBociation, 

1st.  The  name  of  the  company  is  '^The  Patent  Stereotype  Com- 
pany." 
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2nd.  The  objects  for  which  the  company  is  established  are:   The    Part  YII. 
working  of  a  patent  method  of  founding  and  casting  stereotype  plates,  ~ 

of  whicli  method  John  Smith,  of  Wellington,  is  the  sole  patentee.  ,,   ,  „  .    ,  , 

We,  the  several  persons  whose  names  are  subscribed  hereto,  are    ^<^""  ^• 
desirous  of  being  formed  into  a  company  in  pursuance  of   this  Menio- 
randum  of  Association : — 

NameSf  Addresses,  and  Descriptions  of  Subscribers. 

1.  John  Jones,  of  ,  merchant. 

2.  John  Smith,  of  „ 

3.  Thomas  Green,  of  ,, 

4.  John  Thomson,  of  ,, 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of  ,, 

7.  Abel  Brown,  of  ,, 

Dated  the  day  of  ,  19    . 

Witness  to  the  above  signatures : 

A.  B.,  Lambton  Qaay,  Wellington. 

ArticUs  of  Ass(Xiiatian,  to  accompany  the  preceding  Memorandum  of 

Association. 

Capital  of  tlu  Company. 

The  capital  of  the  company  is  two  thousand  pounds,  divided  into 
twenty  shares  of  one  Imndred  pounds  each. 

Appli<:ation  of  Table  A. 

All  the  Articles  of  Table  A  in  the  First  Schedule  of  "  The  Companies 
Act,  1903,"  shall  be  deemed  to  be  incorporated  with  these  Articles,  and 
to  apply  to  the  company. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed, 
agree  to  take  the  numl>er  of  shares  in  the  capital  of  the  company  set 
opposite  our  respective  names: — 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Number  of 

Shares  taken 

by  each 

Sabacriber. 


1.  John  Jones,  of 

2.  John  Smith,  of 

3.  Thomas  Green,  of 

4.  John  Thompson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  Abel  Brown,  of 


,  merchant 


Total  shares  taken 


18. 


Dated  the 


19 


day  of 

Witness  to  the  above  signatures : 

A.  B.,  Lambton  Quay,  Wellington. 
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Part  YII. 


2nd  Schedule. 
Form  E. 


Sainmary  of  Capital  and  Shares. 


Form  B. 


Company,  made  tp  td 


Summary  of  Capital  and  Share?  of  the 

the  day  of 

Nominal  capital,  £  ,  di\dded  into  shares  of  £  each. 

Number  of  shares  taken  up  to  the  day  of  ,  19     : 

Number  of  shares  issued  for  cash : 

Number  of  shares  issued  i>artly  for  cash : 

Number  of  shares  issued  otherwise  than  ior  cash : 

Called  up  on  each  share  issued  for  cash :  £ 

Called  up  on  each  share  issued  partly  for  cash :  £ 

Total  amount  of  calls  received :  £ 

Total  amount  of  calls  unpaid :  £ 

Total  amount  of  shares  forfeited :  £ 

List  of  Persons  holding  Shares  in  the  Company  on  the  day  of 

,  and  of  Persons  who  liave  held  Shares  therein  at  any 

Time  during  the  Year  immediately  preceding  the  said  day  of 

,  showing  their  Names  and  Addresses,  and  an  Account  of 

Shares  so  held. 


Nameft, 
AddreMes,  and 
OooupationB  of 

Members,  {a) 


Account  of  Shares. 


Shares  held  by  exist- 
ing Members  on  the 
day  of 


Additional  Shares 

held  by 

existing  Members 

daring 

preceding  Year. 


Shares  held  by. 

Persons 

no  longer 

Members. 


1 


Number. 


Date  of  ; 
Transfer.' 


Number. 


'  Date  of 
;  Transfer.) 


(a)  Including  persons  who  have  ceased  to  be  members  during  the  preceding  year.    Names, 
of  directors  are  distmgnished  by  an  asterisk,  thus  (*). 


THIRD  SOHBDULB. 

(1.)  Affidavit  on  Application  for  Dissolution  of  Company. 

3rd  Schedule.    I*  [or  Wet],  ,  of  "The  Company  (Limited),*'  incor^ 

Aftidavit  on       ])orated  under  "The  Comi)aiiies  Act,  liK)3,"  do  hereby  make  oath  and 
application  for  g^y^ — 

dissolution.  That  the  nominal  capital  of  the  yaid  company  is  £  ,.  in 

shares  of  £  each. 

That  the  shares  have  been  fully  paid  up. 

That  the  company  has  no  assets,  and  has  ceased  to  carry  on  business^ 
And  I  [or  we]  do  hereby  apply  for  dt»claration  of  dissolution  of  such 
commnv.  C.  I>. 

E.  F. 
Sworn  before  me,  this  day  of  ,  11»    .. 

A.  B. 
*  Chairman  (rr  Manager.       f  Two  of  the  Board  oi  Pireotors  w  of  the  share-, 
holders  of  the  company. 
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Third  Schedule.      Forms  for  Diseolation. 

(2.)  Notice  of  Affidavit  being  lodged.  Part  YII* 

I,  ,  Registrar  of  Companies,  do  hereby  give  notice  that  an  affi- 

davit,  a  copy  of  which  is  hereunder  given,  by*  ,  of  **The  3,.^  Schedule. 

Company  (Limited),"  has  been  lodged  with  me,  and  that,  unless  notice  of  Notioe  of 
objection  be  lodged  with  me  within  sixty  days  of  this  date,  I  shall  proceed  affidavit  being 
to  declare  the  said  company  to  be  dissolved,  in  manner  provided  by  **The   lodged. 
Companies  Act,  1903," 

,  Registrar. 
Signed  this  day  of  ,  19    . 

*  Chairman,  manager,  or  two  directors,  or  ttro  shareholders. 

(3.)   Notice  of  Objection. 

To  the  Registrar  of  Companies.  Notice  of 

I,  ,  a  shareholder  in  [or  a  creditor  of]  "The  Company  objection. 

(Limited),"  do  hereby  give  notice  that  I  object  to  a  declaration  of  the 
dissolution  of  the  said  company  upon  the  grounds  set  forth  in  the  statu- 
tory delaration  hereto  attached. 

Dated  at  ,  this  day  of  ,  19    . 

C.  D. 

(4.)  Notice  of  Objection  being  lodged. 

In  the  matter  of  "  The  Companies  Act,  1903,"  and  in  the  matter  of  Notice  of 
the  affidavit  and  application  of*  ,  of  **  The  Com-  objection 

pany  (Limited),"  requesting  me  to  declare  the  said  company  to   °®*"8  lodged, 
be  dissolved. 
I  HEREBY  give  notice  that,  inasmuch  as  an  objection  to  such  application 
has  been  lodged  with  me  by  A.  B.,  a  shareholder  [or  creditor]  of  the  said 
company,  the  above-mentioned  application  cannot  be  granted. 
Dated  at  ,  this  day  of  ,19    . 

,  Registrar. 

*  Chaiiman,  manager,  or  two  directors,  or  two  shareholdei-s. 

(5.)   Notice  of  Disholution  of  Company. 

In  the  matter  of  "The  Companies  Act,  1903,"  and  in  the  matter  of  Notice  of 
the  affidavit  and  application  of*  ,  of  "The  Com-  dissolution, 

pany  (Limited)." 
I  HEBBBY  notify  that  no  objection  to  such  application  having  been  made 
and  lodged  with  me,  as  by  the  said  Act  required,  I  do  now  declare  such 
company  to  be  dissolve<l. 

Dated  at  ,  this  day  of  ,  19    . 

,  Registrar. 

*  Chairman,  manager,  or  two  directors,  or  two  shareholders. 

FOURTH  SOHEDUUC. 

Acts  Repealed. 

1882,  No.  31.— "The  Taw  Amendment  Act,  1882":   Section  2,  the  words  4th  Schetlule. 

"*The  Joint  Stock  Companies  Act,  I860,'  and  Acts  Acts  repealled. 

amending  the  same,  or," 
1882,  No.  35.— "The  Companies  Act,  1882,"  except  Section  70. 
ISaS,  No.  17.— "The  Companies  Act  1882  Amendment  Act,  1883." 
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Part  YII. 


4th  Schedule. 
Acts  repealed. 


THE   COMPANIES   ACT,    1903. 
Fourth  Bohednle.      Aots  Repealed. 

1884,  No.  27.— "The  Foreign  Companies  Act,  1884." 

1885,  No.  14.— "The  Evidence  Further  Amendment  Act,  1885,"  Section  6. 

1885,  No.  51.— "The  Mortgage  Debentures  Act,  1885." 

1886,  No.  21.— "The  Mortgage  Debentures  Act  1885  Amendment  Act,  1886." 
1886,  No.  29.— "The  Companies'  Branch  Registers  Act,  1886." 

1890,  No.  14.— "The  Companies  Act  Amendment  Act,  1890." 

1891,  No.    4. — "The  Companies  (Memorandum  of  Association)  Act,  1891." 
1891,  No.    5.— "The  Promoters'  and  Directors'  Liability  Act,  1891,"excei>t 

as  to  companies  registered  under  "The  Mining  Com- 
panies Act,  1894." 
1893,  No.    4. — "The  Companies'  Branch  Registei-s  Act  Amendment  Act, 
1893." 

1893,  No.  53.— "The  Companies  Acts  Amendment  Act,  1893." 

1894,  No.  15.— "The  Companies'  Accounts  Audit  Act,  1894." 

1900,  No.  40.— "The  Companies  Act  Amendment  Act,  1900." 

1901,  No.  58. — "The  Companies  Act,  1901,"  except  so  much  thereof  a?  re- 

lates to  companies  registereil  under  "  The  Mininsr 
Companies  Act,  1894." 
-"The  Companies  Amendment  Act,  HK)2,"  except  so  much 
thereof  at^  relates  to  companies  registered  under 
"The  Mining  Companies  Act,  1894,"  and  except 
Section  6. 


1902,  No.  51 . 


Bules  and 
schedaies. 

p.  289. 


Order  in 
Council. 


RULBS    AND    SOHEDULES 

Made  under  '*The  Oompaniee  Act,  1882,"  to  be  added  to  the 
Oode  of  Rules  under   "The  Supreme  Gourt  Act,  1882.** 

Wm.  F.  DRL'MMOND  jervois, 
(fovernor. 

ORDER  IN  COUNCIL. 
At  the  Government  House,  at  Wellington,  this  sixth  day  of  December, 

1887. 
Present : 
His  Exckllp:ncy  the  Governor  in*  CorxciL. 
WHEREA8  by  the  two  liundred  and  thirty-first  section  of  "  The  Com- 
panies Act,  1882,"  it  is,  among  other  things,  enacted  that  the  Judges 
of  the  Supreme  Court,  or  any  three  of  them,  of  whom  the  Chief  Justice^ 
shall  be  one,  may,  as  often  as  circumstances  require,  make  such  rules, 
concerning  the  mode  of  proceeding  to  be  had  for  winding  up  a  company 
in  the  Court  as  may  from  time  to  time  seem  necessary:  And  whereai* 
by  an  instrument  bearing  date  the  twenty-eighth  day  of  November,  one 
thousand  eight  hundred  and  eighty-seven,  three  Judges  of  the  Supreme 
Court,  of  whom  the  Cliief  Justice  was  one,  made  certain  rules,  numbered 
consecutively  from  one  to  seventy-five,  both  inclusive,  and  the  several 
schedules  thereto,  under  tlie  provisions  of  the  liereinbefore  in  part 
recited  enactment:  And  whereas  by  the  thirty-first  section  of  **The 
Supreme  Court  Act,  1882,"  it  is,  among  other  things,  enacted  that 
it  shall  be  lawful  for  the  Governor  in  Council,  with  the  concurrence 
of  the  Judges  of  the  Supreme  Court,  or  any  two  of  them,  to  make  such 
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additional  rules  touching  the  practice  and  procedure  of  the  Court  in  all  Part  YH. 
causes  and  matters  within  the  jurisdiction  of  the  Court  as  may  be  deemed 
advisable :     And  whereas  it  hath  l)een  represented  that  certain  of  the   ,.  , 
rules  so  made  under  the  provisionn  of  "  The  Companies  Act,  1882,"  may    Council, 
be  beyond  the  powers  containeti  in  that  Act,  and  that  it  is  expedient  the 
said  rules  and  the  schedules  thereto  sliould  l)e  made  under  "  The  Supreme 
Court  Act,  1882'*: 

Now,  therefore,  His  f^xcellency  the  Governor  of  the  Colony  of  New 
Zealand,  in  pursuance  and  exercise  of  the  hereinbefore  in  part  recited 
section  of  '*The  Supreme  Court  Act,  1882,"  by  and  with  the  advice  and 
consent  of  the  Executive  Council,  and  with  the  concurrence  of  His  Honor 
the  Chief  Justice  and  His  Honour  Mr.  Justice  Gillies  (two  of  the  Judges 
of  the  Supreme  Court  of  the  said  colony),  doth  hereby  direct  that  the  said 
rules  and  the  said  schedules  thereto  so  made  under  '*  The  C-ompanies  Act, 
1882,"  as  aforesaid  aiv  and  shall  l)e  additional  rules  to  the  code  of  rules 
mentioned  in  the  thirty-fii'st  section  of  "The  Supreme  Court  Act,  1882." 

FOSTER  GORING, 
Clerk  of  the  Executive  Council. 

Rules  for  Winding  up  Companies  in  the  Supreme  Court, 
Monday,  tlie  28th  day  of  Noveml)er,  1887. 
WHEREAS  by  the  two  hundred  and  thirty-first  S(»ction  of  "  The  Com- 
panies Act,  1882,"  it  is,  among  other  things,  enacted  that  the  Judges  of  the 
Supreme  Court,  or  any  three  of  them,  of  whom  the  Chief  Justice  shall 
be  one,  may,  as  often  as  circumstances  require,  make  such  rules 
concerning  the  mode  of  proceeding  t<»  be  had  for  winding  up  a  ccmipany 
in  the  Court  as  may  from  time  to  time  seem  necessary:  Now,  therefore, 
we,  the  undersigned,  being  the  Chief  Justice  of  the  Supreme  Court  of 
New  Zealand,  and  two  other  of  .the  Judges  of  the  said  C-ourt,  do  hereby 
make  the  rules  set  out  hereunder  as  and  to  lx»  the  rules  concerning 
the  mode  of  pr(K'ee<ling  to  l)e  had  for  winding  up  a  company  in  the  said 
Court. 

Rules. 
Interpretatio7t» 

1.  In  these  rules,  if  not  inconsistent  with  the  context, —  Winding-up 

**  Bank  "  means  the  bank  appointed  under  these  rules  at  which  the   r^^®*- 

account  of  the  Official  Licjuidator  is  to  be  kept :  Buokiey,  p 

"  Court  "  means  the  Supreme  Court  of  New  Zealand :  ^35. 

"  District  "  means  a  Supreme  CVmrt  District  constituted  under  "  The 

Supreme  C\)urt  Act,  1882  "  : 
'*  Judge  "  means  a  Judge  of  the  Supreme  C-ourt : 
**  Gazette  "  means  the  Xew  Zealand  Gazette'. 
"  Registrar "   means  the  Registrar  of   the  Supreme  Court  at  the 

place  where  any  proc€»eding  is  had  or  taken  under  these  rules, 

and  includes  a  Deputy  Registrar  of  such  ('ourt : 
"Supreme  Court  office"  means  the  office  of  the  Supreme  Court  at 

which  any  petition  is  recpiired  to  be  presented  under  these  rules: 
"The  said  Act"  means  "The  Companies  Act,  1882,"  and  includes 

any  amendment  of  such  Act. 
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Part  YII. 


Winding-up 
rales. 

Rule  1,  E. 
W-U.  Rules, 
1862. 


p.  300. 

Rule  2,  E. 
W-U.  Rules, 
1K62. 


p.  301. 

Rule  8,  E. 
W-r.  Rules, 
1862. 


p.  302. 


Application  of  Rules, 

2.  These  rulen  shall  apply  io  pnM'ee<liiigH  under  the  naiil  Act,  ari'l 
shall  come  into  oi>eration  on  ami  after  the  31st  <lRy  of  I)eceml)t»r,  1887. 

Petition  to   Wind  up  <\iinpanif. 

3.  Every  i)etition  for  winding  up  any  company  hy  the  (*ourt,  or 
subject  t«)  the  supi^rvision  of  the  Court,  shall  l)e  intituled — In  the  matter 
of  **The  Companies  Act,  1882,"  and  its  amendments,  and  of  the  comi«aiiy 
to  which  such  {)etition  shall  relates  describing  the  company  by  its  ni<»^t 
usual  style  or  firm.  All  notices,  af!i<lavitj<,  and  other  procewlings  und«'r 
such  petition  shall  be  similarly  intitule<l. 

4.  Every  such  (petition  shall  Ih»  a<lvertised  s*»ven  clear  days  lielore 
the  hearing,  as  follows :  — 

M)  In  the  case  of  a  company  whose  n*gistered  t>t!ice,  or,  if  tliere  ]ye  no 
such  office,  then  whose  principal  or  last-known  principal  place  of 
business  is  or  was  within  the  chief  t4)wn  in  any  district,  once  in 
the  Gnzettfy  and  once  at  least  in  two  daily  newspajHTS  publishe-l 
in  such  chief  t4)wn : 
(2)  In  the  case  of  any  other  i*ompany,  once  in  the  GazHie^  and  onc<* 
at  least  in  two  newspa]M*rs  generally  circulating  in  the  district 
where  such  registered  office  or  jirincipal  or  last-known  principal 
place  of  business,  as  the  case  may  be,  of  such  company  is  or  was 
situate : 
The  advertisement  shall  stati*  the  day  on  which  the  ))etition  was  pn»- 
senteil,  and   the  name  and  suMress  of  the  jH'titioner  and  of  his 
solicitor  (if  any). 
6.  Every  such  petition  shall  be  presente<l  at  tlie  Supreme  (.'ourt  office 
in  the  tlistrict  where  the  regi8tere<l  tjtfice  of  the  c<»m))any  is  situat**,  or,  if 
there  be  no  such  registerinl  office,  then  at  the  Supreme  Court  office,  at  Um' 
place  where  the  ])rincipal  or  last-known  principal  place  of  business,  ai^  the 
case  may  l)e,  of  such  company  is  or  was  situate: 

-  Provided  that  if  there  shall  1h»  more  than  one  Supreme  Court  office  in 
such  district,  then  such  i>etition  shall  l»e  presented  to  the  Supreme  Court 
office  nearest  to  such  registered  office  as  aforesaid,  or  if  there  shall  be  no 
such  registere<l  office,  then  at  the  Supreme  Court  c>ffi(v  nearest  to  the 
place  where  the  principal  or  last-known  principal  j»lace  of  business,  as 
the  case  may  Ik',  of  such  company  is  or  was  situate. 

6.  Every  such  jK^tition  shall,  unless  j>re.sente<l  by  the  company,  l)e 
serve<l  at  the  registered  office  (if  any)  of  the  company,  and  if  there  Ix'  no 
registered  office,  then  at  the  principal  «)r  last-known  principal  place  of 
business  of  the  company,  if  any  such  can  be  found,  uihiu  any  member, 
officer,  or  servant  of  the  company  there;  or  in  case  no  such  member, 
officer,  or  servant  can  be  found  there,  then  by  being  left  at  such  registered 
office  or  principal  place  of  business,  or  by  l)eing  served  on  such  member  or 
members  of  the  company  as  the  Court  may  dire<*t;  ami  every  petition  for 
the  winding-up  of  a  company  subje«!t  to  the  suj)ervi8ion  of  the  Court  shall 
also  be  served  ujwn  the  liquidator  (if  any)  apjxjinte^l  for  the  purix)se  of 
winding  up  the  affairs  of  the  company. 

7.  Every  petition  for  the  win<ling-up  of  any  company  by  the  Court, 
or  subject  to  the  supervision  of  the  Court,  shall  l)e  verified  by  an  affidavit 
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referring  thereto  in  tlie  form  or  to  the  effect  set  forth  in  Form  2  in  the 
Third  Schedule  hereto.  Such  affidavit  shall  be  made  by  the  petitioner,  or 
by  one  of  the  petitioners,  if  more  than  one,  or,  in  case  the  petition  is 
presented  by  the  company,  by  some  director,  secretary,  or  other  principal 
officer  tliereof ;  and  shall  be  sworn  after  an<l  filed  within  four  days  after 
the  petition  is  presented :  and  such  affidavit  shall  be  sufficient  prima  facie 
evidence  of  the  statements  in  the  petition. 

8.  Every  contributory  or  creditor  of  the  company  shall  be  entitled  to 
l>e  furnislied  by  the  j)etitioner  or  his  solicitor  (if  any)  with  a  copj'  of  the 
petition  within  twenty-four  hours  afU.»r  requiring  same,  on  paying  at  the 
rate  of  sixpence  |H»r  folio  of  seventy-two  words  for  such  copy. 


Part  YII. 


p.  302. 

Rule  4,  E. 
W-U.  Ruleg, 
1862. 


Rule  5,  E. 
W-U.  Rules, 
1862. 


Order  to   Wind  up  (Company. 

9.  Every  order  for  the  winding-up  of  a  company  by  the  Court,  or  p.  806. 
subject  t«)  its  supervision,  shall,  within  twelve  days  after  the  date  thereof,  jiujg  g  g^ 
lie  advertised  by  the  petitioner  once  in  the  Gazette^  and  shall  be  served  W-U.  Rules, 
upon  such  persons,  if  any,  and  in  such  manner  as  the  Court  may  direct.  1862. 

10.  Within  ten  days  after  an  order  for  winding  up  a  company  shall  Rule  7,  E. 
have  been  made,  the  pt»titioner  shall  take  out  a  summons  to  proi*eed  witfi  W-U.  Rules, 
such  winding-up;  and  if,  at  the  expiration  of  such  jwriod  of  ten  days,  the  ^*^*"" 
petitioner  shall   have  neglected   to  take  out  such   summons,  any  other 

person  interested  in  the  winding-up  may  <lo  so,  and  the  Judge  may,  if  he 
thinks  fit,  give  the  carriage  and  prosecution  of  the  order  to  such  person. 

Every  such  summons  shall  l)e  served  ujion  all  parties  who  may  have 
appeared  up<m  the  hearing  of  the  petitit)n. 

Upon  the  return  of  such  summons  a  time  shall,  if  the  Judge  think 
fit,  be  fixed  for  the  appointment  of  an  Official  Liquidator,  and  for  the 
proof  of  <lebts,  and  for  the  list  of  contributories  to  be  brought  in ;  and 
<lirecti«ins  may  be  given  as  to  the  advertisements  to  be  issued  for  all  or 
any  of  such  purposes,  an<l  generally  as  to  the  proceedings  and  the  parties 
to  attend  thereon.  The  pnjceedings  under  the  order  shall  be  continued 
by  adjournment,  and,  when  necessary,  by  further  summons;  and  any 
such  directions  as  aforesaid  may  be  given,  added  t«i,  or  varied  at  any 
subsequent  time,  as  may  be  found  necessary. 


Official  Liquidator. 

11.  Tlie  Judge  may  apixjint  a  {)ers<m  to  the  office  of  Official  Liqui- 
dator, without  previous  a<ivertisement  or  notice  to  any  party,  or  fix  a  time 
and  place  for  the  app<jintment  of  an  Official  Uipiidator,  an<l  may  appoint 
or  reject  any  person  nominated  at  such  time  and  place,  ami  appoint  any 
j)erson  not  so  nominaUnl. 

12.  WHien  a  time  and  place  are  fixe<l  for  the  appointment  of  an 
Official  Liquidator,  such  time  and  place  shall  be  advertised  in  such 
manner  as  the  Judge  shall  direct,  so  that  the  first  or  only  advertise- 
ment skall  be  published  within  fourteen  (lays  and  not  less  than  seven 
days  l)efore  the  <late  so  fixed. 

13.  Every  Official  Liquidator  shall  give  security  by  entering  into 
H  bond  to  Her  Majesty  the  Queen  with  two  or  more  sufficient  sureties 
in  such  sum  as  the  Ju<lge  may  approve;  and  the  Judge  may,  if  he  shall 


See  now  Se<!. 
186  of  1908, 
No.  58 ;  Rule 

8,  E.  w-r. 

Rules,  1862. 

Rule  9,  E. 
W-r.  Rules. 
1862. 


Rule  10,  E. 
W-U.  Rule?*, 
1862. 
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Rule  12,  E. 
W-U.  Rules, 
1862. 
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Rule  15,  E. 
W-U.  Rules, 
1862. 


Rule  16,  E. 
W^U.  Rules, 
1862. 
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Rule  IS.  E. 
W^U.  Rules. 
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think  tit,  accept  tlie  security  of  any  guarantee  company  or  society 
carrying  on  business  in  the  colony  in  lieu  of  the  security  of  such 
suretien  as  aforesaid  or  of  any  of  them. 

14.  The  Official  Liquidator  sliall  be  api)ointed  by  oixler ;  and,  unlef($4 
he  shall  have  j?iven  security,  a  tijne  shall  be  fixed  by  such  order  within 
which  he  is  to  do  so ;  and  the  onler  shall  fix  the  times  or  jx^riods  at  which 
the  Official  Litjuidator  is  to  leave  his  accounts  of  his  receipts  and  pay- 
ments at  the  Supreme  Court  office,  and  sliall  direct  that  all  moneys  t4> 
be  received  shall  be  paid  into  such  bank  as  the  Judge  may  direct, 
immediately  after  the  receipt  thereof,  to  tlie  accx>unt  oi  the  Official  Liqui- 
dator of  the  company ;  and  an  account  sliall  l)e  opened  there  accordingly, 
and  an  office  copy  of  the  order  shall  Ik»  hnlged  in  such  bank. 

16.  When  an  Official  Liqui<lator  has  given  security  pursuant  to  the 
directions  in  the  order  appointing  him,  the  same  shall  be  certified  by  the 
Registrar,  as  in  the  case  of  a  receiver  apiK)inted  in  a  cause  subject  to 
giving  stH'urity. 

16.  The  Official  Liquitlator  shall,  on  each  occasion  of  paasing  Wit* 
account,  and  also  whensoever  the  Judge  may  so  require,  satisfy  the  Judge 
that  his  sureties  are  living  and  resident  in  the  colony,  and  have  not  been 
adju<lged  bankrupt ;  and  in  default  thereof  he  may  Ix'  required  t(>  eut<»r 
into  fresh  security  within  such  time  as  shall  Ik*  directed. 

17.  Every  ap]x»intnient  of  an  Official  IJiiui<lator  shall  be  advertised, 
in  such  manner  as  the  Judge  shall  direct,  immediately  after  he  has  been 
apjMjinted  and  has  given  security. 

18.  Where  it  is  desire<l  to  apiM>int  provisionally  an  Official  Liqui- 
dator, an  application  for  that  puriH>.Me  may,  at  any  time  after  the  presen- 
tation of  the  petition  for  winding  up  the  company,  be  made  by  suinmonB, 
without  advertisement  or  notice  to  any  jhtsou,  unless  the  Judge  shall 
otherwise  direct ;  and  such  Provisional  Official  I^iquidator  may,  if  the 
Judge  shall  think  fit,  Ih'  apiK>inte<l  without  security. 

19.  In  case  of  the  death,  removal,  or  resignation  of  an  Official  Liqui- 
dator another  shall  Ije  ap}N>inted  in  his  rcHmi,  in  the  same  manner  a>« 
directed  in  the  case  of  a  first  api>ointnient ;  and  the  proceedings  for  that 
purpose  may  be  taken  by  such  i)arty  interested  as  nuiy  be  authorised  by 
the  Judge  to  take  the  same. 

20.  The  Official  Liquidator  shall,  with  all  convenient  six'e<i  after  he  is 
appointed,  j)roceed  to  make  uj),  continue,  complete,  and  rectify  the  bot>ks 
of  account  of  the  company :  and  shall  provide  and  keep  such  lKX»ks  of 
account  as  shall  be  necessary,  <»r  as  the  Judge  may  direct,  for  the  purijosej^ 
afoivsaid,  and  for  showing  the  debts  and  crcnlits  of  the  company,  including 
a  ledger,  which  shall  C(mtain  the  separate  accounts  of  the  contributories, 
and  in  which  every  c(>ntributory  shall  be  debited  fn»ni  time  to  time  i^ith 
the  amount  payable  by  him  in  resiH'ct  of  any  call  t«)  be  made  as  provided 
by  the  said  Act  and  these  rules. 

21.  The  Official  Li([uidat(»r  shall  be  allowed  in  his  accounts,  or 
otherwise  paid,  such  salary  or  remuneration  as  the  Judge  may  from 
time  to  time  direct,  including  any  necessary  employment  of  assist^at^ 
or  clerks  by  the  Official  liquidator,  to  which  regard  shall  l>e  had;  and 
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such   Hillary  or  remuneration   may  eitlicr  bo   fixed  at  the   time  of  liia  Part  YII. 
api>ointnient  or  at  any  time  thereafter,  as*  the  Judjre  may  think  fit. 

Every  allowance  of  such  salary  or  remuneration,  unless  made  at  the  \Y'inri;n„.uj, 
tinje  of  his  appointment,  or  upon  jmssin^  an  account,  shall  be  made  u\yon  rules, 
application  for  that  puriK)se  by  the  OfiScial  Licjuidator,  on  notice  to  such 
persons,  if  any,  and  8UpiK)rted  ])y  sucli  evidence,  as  the  Judge  shall 
require.  Xevertlieless  the  Judge  may  from  time  to  time  allow  any  sum 
he  may  think  fit  to  the  Oflftcial  Li(iui<lator  on  account  of  the  salary  f>r 
remuneration  to  be  thereafter  allowed. 

22.  The  accounts  of    tlie  Official    Liquidator  shall    be  left   at   the  Kale  19,  E. 
Supreme  Court  office  at  the  times  directed  by  the  order  apixiinting  him,   )]|^'^'  ^^"^®^» 
and  at  such  other  times  as  nu\y  from  time  to  time  Ix'  require<i  by  tlie 
Ju(lge;  and  such  accounts  shall,  uiK>n  notice  in  such  imrties,  if  any,  as 
the  Judge  shall  direct,  be  passe<l  and  verified  in  the  same  manner  as 
receivers'  accounts. 

Proof  of  Debts. 

28.   For  the  puriK)se  of  ascertaining  the  debts  and  claims  due  fmm   p.  314. 
the  company,  and  of  recjuiring  the  creditors  to  come  in  and  prf»ve  their  j^„|g  20,  K. 
debts  or  claims,  an  advertisement  shall  bt»  issued,  at  such  time  as  the   W-U.  KuleH. 
Judge  shall  direct;   and   such   advertisement    shall    fix   a   time   for  the   1^^»*^- 
creditors  to  send  their  names  and  addresses,  and  the  particulars  of  their 
debts  or  claims,  and  the  names  and  addresses  of  their  solicitors,  if  any, 
to  the  Oflficial  liquidator,  and  apiK»int  a  day  for  adjudicating  thereon. 

24.  The  creditors  need  not  attend  upon  the  adjudication,  nor  prove  Rule  21,  K. 
their  debts  or  claims,  unless  thev  are  reciuired  to  d<»  so  bv  notice  from  the   W-L\  Rules, 
Oflftcial  Liquidator:  but  n|Kjn  such  notice  b^ing  given  they  are  to  come 

in  and  prove  their  debts  or  claims  within  a  time  to  be  therein  Bi>ecified. 

25.  The  Official  Liquidator  shall  investigate  the  debts  and  claims  sent  Rule  22,  E. 
in  to  him,  and  ascertain,  s(>  far  as  he  is  able,  whicli  of  sudi  debts  and   W-U.  Rules', 

18fi*> 

claims  are  justly  due  from  the  company ;  and  he  shall  make  out,  and  *  ""'• 
leave  at  the  Supi-eme  Court  office,  a  list  of  all  the  debts  and  claims  sent 
in  to  him,  distinguishing  which  of  the  debts  and  claims,  or  parts  of 
debts  and  claims,  so  claimed  are,  in  his  opinion,  justly  due  and  proper 
to  be  allowed  without  further  evidence,  and  wliich  of  them,  in  his  opinion, 
cmght  to  1h^  [»roved  by  the  creditoi-s ;  and  he  shall  make  and  file,  prior 
to  the  time  apix)inted  for  adjudication,  an  affidavit  setting  forth  which 
of  the  debts  and  claims,  in  his  opinion,  are  justly  due  and  proper  to  be 
allowed  without  further  evidence,  and  stating  his  belief  that  such  debts 
and  claims  are  justly  due  and  projier  to  be  allowe<l,  and  the  reasons  for 
t*uch  belief. 

26.  At   the   time  appointed  for  adjudicating  upon   the  debts  and  Rule  23,  E. 
claims,  or  at  any  adjournment  thereof,  the  Judge  may  either  allow  the   W-U.  Rules, 
debts  and  claims  uixm  the  affidavit  of  the  Official   Liquidator,  or  may  ^^*2* 
require  the  same,  or  any  of  them,  to  be  proveil  by  the  claimants,  and 

adjourn  the  adjudication  thereon  to  a  time  to  Ix*  then  fixed ;  and  the 
(^fiScial  Liquidator  shall  give  notice  to  the  creditors  w  hose  debts  or  claims 
have  been  so  allowed  of  such  allowance. 

27.  The  Official  Liquidator  shall  give  notice  to  the  creditors  whose  Rule  24,  E. 

debts  or  claims  have  not  been  allowed  upcm  his  affidavit  that  thev  are   W-U.  Rules, 

1H(>2. 
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Rule  25,  E. 
W-U.  Rules, 
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Sec.  248  of 
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Rule  2«,  E. 
W-U.  Rules, 
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Rule  27,  E. 
W-IT.  Rules, 
1862. 


Rule  28,  E. 
W-U.  Rules, 
1802. 


p.  310. 

Rule  29,  E. 
W-U.  Rules, 
18()2. 


Rule  30,  E. 
W  U.  Rules, 
1862. 
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W-U.  Rules, 
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required  to  come  in  and  prove  the  .same  by  a  day  to  be  therein  nanu^ 
being  not  Xe^s  than  four  days  after  such  notice,  and  to  attend  at  a  tim^ 
to  be  therein  named,  being  the  time  appointe<l  by  the  a<ivertifwment 
or  by  adjournment,  as  the  ease?  may  be,  for  adjudicating  apt>n  -m-h 
debtH  and  claims. 

28.  The  value  oi  such  debts  and  claims  as  are  made  admi^sibk- 
to  proof  by  Section  219  of  the  sai<l  Act  shall,  so  far  as  is  possibU*,  be 
estimated  according  to  the  value  thereof  at  the  date  of  the  order  to  wind 
up  the  company. 

20.  Interest  on  sucli  debts  and  claims  as  shall  be  allowed  .«xhall  be 
computed,  as  to  such  of  them  as  laAvfully  carry  interest,  aft^r  the  rate 
they  re8i)ectively  carry. 

30.  Sucli  creditors  as  come  in  and  prove  their  tlebts  or  claims 
pursuant  to  notice  from  the  Official  Liquidator  shall  be  allowed  their 
oosts  of  proof,  in  the  same  manner  as  in  the  case  of  debts  proved  in  a 
cause. 

31.  The  result  of  the  adjudication  u^wn  ilebts  and  claims  shall  be 
stated  in  a  certificate  to  Ix^  made  by  the  Registrar;  and  certificates  as  to 
any  of  such  <lebts  and  claims  may  be  made  from  time  to  time.  All  such 
certificates  shall  state  whether  the  debts  or  claims  are  allowed  or  dis- 
allowed, and  whether  allowtnl  :is  against  any  particular  assets,  or  in  any 
other  qualified  or  special  manner. 

JAhI  of  Contribuioines. 

32.  The  Official  Liquidator  shall,  with  all  convenient  speed  after  hh 
appointment,  or  at  such  time  as  the  .ludge  shall  direct,  make  out  and 
leave  at  the  Supreme  C^ourt  ofiice  a  list  of  the  contrihutories  of  the  com- 
pany, and  such  list  shall  be  verifie<l  by  the  atfidavit  of  the  Official  Liqui- 
dator, and  shall,  so  far  as  is  practicable,  state  the  respective  addresses  of, 
and  the  numl)er  of  shares  or  extent  of  interest  to  be  attributed  to,  each 
such  contributory,  and  distinguish  the  several  classes  of  contributories ; 
and  such  list  may  from  time  to  time,  by  leave  of  the  Judge,  be  varie<l  or 
a<lded  to  by  the  Ofiicial  Liquidator. 

33.  Upon  the  list  of  the  contrihutories  being  left  at  the  Supreme 
Court  office  the  Official  Liquidator  shall  obtain  an  appointment  for  the 
Judge  to  settle  the  same,  and  shall  give  notice  in  writing  of  such  appoint- 
ment to  every  person  included  in  such  list,  and  stating  in  what  char- 
acter and  for  what  number  of  shares  or  interest  such  person  is  included 
in  the  list;  and,  in  case  any  variation  or  addition  to  such  list  shall 
at  any  time  be  made  by  the  Official  Liquidator,  a  similar  notice  in 
writing  shall  be  given  to  every  jK^rson  to  whom  such  variation  or  addi- 
tion applies. 

All  such  notices  shall  be  served  four  clear  days  l^efore  the  day 
appointed  t«:)  settle  such  list  or  such  variation  or  addition. 

34.  The  result  of  the  settlement  of  the  list  of  contrihutories  shall  be 
stated  in  a  certificate  by  the  Registrar ;  and  certificates  may  be  made  from 
time  to  time  for  the  purpose  of  stating  the  result  of  such  settlement  down 
to  any  particular  time,  as  to  any  particular  person,  or  stating  any  varia- 
tion of  the  list. 
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86.  Any  real  or  i>ersoual  pr()i>erty  belonging  to  tlie  company  may  be 

sold,  with  the  approbation  of  the  Jndge,  in  the  name  manner  aw  in  the    Winding-up 

case  of  a  sale  under  an  order  of  the  Court  in  an  action,  or,  if  the  Judge    rules. 

yhall  so  direct,  by  the  Official  Liquidator ;  and  ui>on  any  such  sale  by  the 

Official  Liquidator  the  conditions  or  contracts  of  sale  shall  lie  settled  and    Kule  32,  E. 

approved  of  by  the  Judge,  unless   he  shall  otherwise  direct.     And  the    ))|.'.^*  ^"'®^* 

Judge   may,  on  any  sale  by  public  auction,  fix  a  reserve  bidding;  and, 

unless,  on  aiHiount  of  the  small  amount  of  the  purcliase- moneys  or  other 

cause,  it  shall,  having  regard  to  the  amount  of  the  security  given  by  the 

Official  liquidator,  be  thought  projwr  that  the  purchase- nioneyn  shall  be 

paid  to  him,  all  conditions  and  contracts  of  sale  shall  provide  that  the 

purchase-moneys  shall  Ikj  paid  by  the  respective  i)nrcha8ers  into  the  hank 

to  the  account  of  the  Official  Liquidator  of  the  company. 

Calh. 

36.  Every  application  to  the  Judge  to  make  any  call  on  the  contribu-   Rule  33,  E. 
tories  or  any  of  them  for  any  purpose  authorised  by  the  said  Act  shall  be    W-U.  Rules,, 
made  by  summons,  stating  the  proposed  amount  of  such  call ;  and  such    ^*^'^- 
iiiummons  shall  be  bervesd,  four  clear  days  at  least  l)efore  the  day  apix)inted 
for  making  the  call,  on  every  contributory  j>roiK>8e<l  to  be  included  in  such 
call;  or,  if  the  Judge  shall  s(»  direct,  notice  of  such  intended  call  may  l)e 
given  by  advertisement. 

87.  When   any  order  for  a  call    has    been  made  a  copy  thereof   Rule  34,  E. 
shall  be  forthwith  served  uiwn  each  of  the  contributories  included  in    W-U.  Rules, 
such  call,  together  with  a  notice  from  the  Ofl^cial  Liquidator  specifying 

the  amount  or  balance  due  from  such  contributory  (having  regard  to 
the  provisions  of  the  said  Act)  in  respect  of  such  call;  but  such  order 
need  not  be  advertised  unless,  for  any  special  reason,  the  Judge  shall 
so  direct. 

88.  At  the  time  of  making  an  order  for  a  call  the  further  proceedings   Rule  35  E. 
relating  thereto  shall  be  adjourned  to  a  time  subsequent  to  the  day   W-T\  Rules,. 
appointed  for  the  payment  thereof,  and  afterwards  from  time  to  time    ^*^*''^- 

i(0  long  as  may  be  necessary;  and  At  the  time  appointed  by  any  such 
adjournment,  or  ujwn  a  summons  to  enforce  payment  of  the  call  duly 
served,  and  upon  proof  of  service  of  the  order  and  notice  of  the  amount 
ilue,  and  non-payment,  an  order  may  be  made  for  such  of  the  contribu- 
tories who  have  made  default,. or  for  such  of  them  against  whom  it  shall 
l>e  thought  proper  to  make  such  order,  to  pay  the  sum  wliich  l)y  such 
former  order  and  notice  they  were  respectively  requires!  to  pay,  (»r  any  less 
sum  which  may  api)ear  to  he  due  from  them  respect ivel)'. 

Paymftit-in  of  Moneys  and  Deposit  of  tiecuritiea. 

89.  If  any  Official  Li(iuidator  shall  not  pay  all  the  moneys  received   Rule  36,  K. 
by  him  int<»  the  bank  to  the  account  of  the  Official  Liquidator  of  the  com-   W-U.  Rulet,. 
pany  within  seven  days  next  after  the  receipt  thereof,  unless  the  Judge    ^^*^' 

shall  have  otherwise  directed,  such  Official  Liciuidator  shall  lie  charged 
in  his  account  with  ten  shiUings  for  every  £100,  and  a  proportionate  sum 
for  any  larger  amount,  retained  in  his  hands  l>eyond  such  i)eriod,  for 
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every  seven  days  during  which  the  same  shall  have  been  so  retained ;  and 
the  Judge  may,  for  any  such  retention,  disallow  the  salary  or  remuneration 
of  such  Official  Liquidator. 

40.  All  bills,  notes,  and  other  securities  payable  to  the  company  or 
to  the  Official  Liquidator  thereof  shall,  as  soon  as  they  shall  come  to  the 
hands  of  such  Official  Liquidator,  be  deposited  by  him  in  the  Imnk  for  the 
puriwse  of  being  presented  by  the  bank  for  acceptance  and  payuient, 
or  for  payment  only,  as  the  case  may  be. 

41.  All  orders  for  payment  of  calls,  balances,  or  other  moneys  doe 
from  any  contributory  or  other  person  shall  direct  the  same  to  be  paid 
into  the  bank  to  the  account  of  the  Official  Liquidator  of  the  company, 
unless,  on  account  of  the  smallness  of  the  amount  or  other  cause,  it 
shall  (having  regard  to  the  amount  of  the  security  given  by  the  Official 
Liquidator)  be  thought  proper  to  direct  payment  thereof  to  the  Official 
Liquidator:  Provided  that,  where  any  such  order  has  been  made 
directing  payment  of  a  specific  sum  into  the  bank,  in  case  it  shall 
be  thought  proper  for  the  purpose  of  enabling  the  Official  IJquidator 
to  issue  execution  or  take  other  proceedings  to  enforce  the  payment 
thereof,  or  for  any  other  reason,  an  order  may,  either  before  8er\'ice  of 
such  former  order,  or  after  the  time  thereby  fixed  for  payment,  be 
made,  without  notice,  for  the  payment  of  the  same  sum  to  the  Official 
Liquidator. 

42.  At  the  time  of  the  service  of  any  order  for  payment  into  the 
bank  the  Official  Liquidator  shall  give  to  the  party  served  a  notice,  to  the 
purport  or  effect  set  forth  in  Form  40  in  the  Third  Schedule  hereto,  for 
the  purpose  of  informing  him  how  the  payment  is  to  be  made ;  and  before 
the  time  fixed  for  such  payment  the  Official  Liquidator  shall  furnish  the 
cashier  of  the  bank  with  a  certificate  to  the  purport  or  effect  set  forth 
in  Form  41  in  the  Third  Schedule  hereto,  to  be  signed  by  such  cashier, 
and  delivered  to  the  party  paying  in  the  money  therein  mentioned. 

48.  For  the  purpose  of  enforcing  any  order  for  payment  of  money 
into  the  prescribed  bank  an  affidavit  of  the  Official  Liquidator,  to  the 
purport  or  effect  set  forth  in  Form  43  in  the  Third  Schedule  hereto,  sliall 
be  sufficient  evidence  of  the  non-payment  thereof. 

44.  All  moneys,  bills,  notes,  and  other  securities  paid  and  delivered 
into  the  Irnnk  shall  ha  placed  to  the  credit  of  the  account  of  the  Official 
Liquidator  of  the  company,  and  orders  for  any  such  payment  and  delivery 
shall  direct  the  same  accordingly. 

Delivery-out  of  Seeuritie8y  and  Payment-oui  and  Jnvestfnent  of  Money*. 

45.  All  bills,  notes,  and  other  securities  delivered  into  the  bank  shall 
be  delivered  out  upon  a  request  signed  by  the  Official  Liquidator  and 
countersigned  by  the  Registrar.  Any  moneys  placed  to  the  account 
of  the  Official  Liquidator  shall  be  paid  out  upon  cheques  signed  by  the 
Official  Liquidator  and  countersigned  by  the  Registrar. 

46.  All  or  any  part  of  the  money  for  the  time  being  standing  to  the 
credit  of  the  account  of  the  Official  Liquidator  at  the  bank,  and  not 
immediately  required  for  the  purposes  of  the  winding-up,  may,  on  the 
order  of  the  Judge,  l>e  invested  in  the  purchase  of  Government  securities 
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in  New  Zealand,  issued  by  or  under  the  autliority  of  tlie  (Government   Part  YII. 
of   New   Zealand  by  virtue  of    an    Act  of    the  General   Assembly,  and 
Hecured  upon  the  revenues  of  tlie  colony,  or  place<l  at  fixed  deposit  in   „,.    ,. 
any   bank   in   New    Zealand    to   be   named   in  the  order,  and   for  such  rules. 
time  and  for  such  amount  as  the  Judge  shall  direct.      Every  such  in- 
vestment shall  be  made  in  the  joint  names  of  the  Official  Liquidator 
and    the   Registrar,  and   no   security  or  instrument   representing   such 
investment  shall   \ye  sold,  disposed  of,  or  otherwise  dealt   with  except 
upon  a  direction  for  that  purpose  signed  by  the  Official  Liquidator  and 
countersigned  by  the  Registrar,  or  under  an  order  to  be  made  by  the 
Jtidge. 

47.  All  dividends,  interest,  or  other  profits  to  accrue  or  be  received  Rule  44,  E. 
upon  any  such  investment  shall  from  time  to  time  ae  received  be  paid  into  ^^'}^-  Rules, 
the  bank  to  the  credit  of  the  Official  Liquidator  of  the  company. 

Meetings  of  Creditors  or  Contributories. 

48.  When  the  Judge  shall  direct  a  meeting  of  the  creditors  or  con-   Sees.  185  and 
tributories  of  the  company  to  be  summoned  under  Sections  154  and  209  of  *^36  of  1903. 
the  said  Act,  the  Official  Liquidator  shall  give  notice,  in  writing,  seven   Ty  l^*^'  f' 
clear  days  before  the  day  appointed  for  such  meeting,  to  every  creditor  or  i862. 
V'bntributory  of  the  time  and  place  appointed  for  such  meeting,  and  of 

the  matter  upon  which  the  Judge  desires  to  ascertain  the  wishes  of 
the  creditors  or  contributories ;  or,  if  the  Judge  shall  so  direct,  such  notice 
may  be  given  by  advertisement,  in  which  case  the  object  of  the  meeting 
need  not  be  stated,  and  it  shall  not  be  necessary  to  insert  such  advertise- 
ment in  the  Gazette. 

49.  The  votes  of  the  creditors  or  contributories  of  the  company,  at  Rule  46,  E. 
any  meeting  summoned  by  the  direction  of   the  Judge,  may  be  either  W-U.  Rules, 
l^ereonally  or  by  proxy;   but  no  creditor  shall  appoint  a  proxy  who  is 

not  a  creditor  of  the  company  whose  debt  or  claim  has  been  allowed, 
and  no  contributory  shall  appoint  a  proxy  who  is  not  a  contributory  of 
the  company. 

60.  The  direction  of  the  Judge  for  any  meeting  of  creditors  or  con-   Sees.  185  and 
tributories  under  Sections  154  or  209  of  the  said  Act,  and  the  appointment  236  of  1903. 
of  a  person  to  act  as  chairman  of  any  such  meeting,  shall  be  testified  ^^^.  ^^»  ^' 
by  memorandum  signed  by  the  Registrar.  1862. 

Direction  or  Sanction  of  the  Judge. 

51.  The  sanction  of  the  Judge  to  the  drawing,  accepting,  making,  ana  i^aie  43.  e. 
indorsing  of  any  bill  of  exchange  or  promissory  note  by  any  Official  Liqui-  W-U.  Rules, 
dator  shall  be  testified  by  a  memorandum  on  such  bill  of  exchange  or  ^^^• 
promissory  note,  signed  by  the  Registrar. 

52.  Every  application  for  the  sanction  of  the  Judge  to  a  compromise  Rule  49,  E. 
with  any  contributory  or  other  person  indebted  to  the  company  shall  be  W-U.  Rules,, 
supported  by  the  affidavit  of  the  Official  Liquidator  that  he  has  investi-  ^^** 
gated  the  affairs  of  such  contributory  or  person,  and  stating  his  belief 

that  the  proposed  compromise  will  be  beneficial  to  the  company,  and 
his  reasons  for  such  belief;  and  the  sanction  of  the  Judge  hereto  shall 
be  testified  by  a  memorandum,  signed  by  the  Registrar,  on  the  agree- 


480 


THE    COMPANIES   ACT,    1903. 


Part  YII. 


Winding-up 
rales. 

Kule  50,  E. 
W-U.  Rules. 
1862. 


Rule  51,  E. 

W-U.  Rules. 

1862. 

Sees.  258-2<K), 

226,  229,  256, 

and  257  of 

1903. 

Rule  52,  E. 
W-r.  Ruleii, 
1862. 

Rule  53,  £. 
W-U.  Rules, 
1862. 


Rule  54,  E. 
W-U.  Rules, 
1862. 


Rule  55,  E. 
W-U.  Rules, 
1802. 


Rule  57,  E. 
W-U.  Rules, 
1862. 


Winding-up  Rules. 

ment  of  compromiee,  unless  any  party  shall  desire  to  ap[»eal  from  the 
decision  of  tlie  Judge,  in  which  case  an  oi-der  shall  he  drawn  up  for  that 
purpose. 

68.  The  direction  or  sanction  of  the  Judge  for  any  other  proceeding 
or  act  to  hi*  taken  or  done  hy  tlie  Official  Liquidator  shall  he  obtained  upon 
summons,  and  an  order  shall  l)e  dniwn  up  thereon,  unless  the  Judge  shall 
otherwise  direct. 

Applications  to  tlu  Court  or  Judge  nnder  Sections  197,  198,  201,  JJS,  SS9. 
54.  Ever}'  application  under  Sections  197,  198,  or  201  of  the  said  Act 
shall  be  made  by  ix»tition  or  niotiou,  or,  if  the  Judge  shall  so  direct,  by 
summons  at  ChamlH*rs ;  and  every  application  un<ler  8et^tion^<  228  or  22?> 
of  the  said  Act  shall  })e  made  h\'  i)etition. 

Orders. 
56.   All  oixlers  made  in  ('hamlxu's  shall  be  drawn  up  as  an  order  <rf  ai 
Judge,  unless  si>ecially  directed  to  he  <lrawn  up  as  an  order  of  Court. 

Adrerlisements. 
66.  When  an  advertisement  is  re(|uired  for  any  pur[MJse,  except 
where  otherwise  directed  hy  these  rules,  the  advertisement  shall  be 
inserted  once  in  the  Gazette,  and  in  such  other  newspai)er  or  newspapers, 
and  for  such  number  of  times  as  may  Ih'  directed.  The  Judgt*  may, 
in  such  cases  as  he  shall  think  fit,  disjiense  with  any  advertisements 
required  hy  these  rules. 

Admission  of  Documents. 
SI.  Any  party  to  any  proceeding  in  Court  or  Chambers  relating 
to  the  winding-up  of  the  company  may,  by  notice  in  writing,  call  on 
any  other  party  thereto  competent  to  admit  the  same  to  admit  any 
document,  saving  all  just  exceptions;  and,  in  case  of  refusal  or  n^ect 
so  to  admit,  the  costs  of  proving  such  document  shall  be  paid  by  the 
imrty  so  refusing  or  neglecting,  unless  the  Judge  shall  be  of  opinion 
that  the  refusal  to  admit  was  reasonable;  and  no  costs  of  proving  any 
document  shall  lx»  allowed  unless  such  notice  shall  have  been  given, 
except  in  cases  where  the  omission  to  give  such  notice  has  Ix^^n,  in  the 
(»pinion  of  the  Registrar  on  taxation,  a  saving  of  expense. 

Ajffidavits. 
68.  Where  an  order  shall  have  been  made  for  the  winding-up  of  any 
company,  any  i)erson  intending  to  use  any  affidavit  in  any  proceeding 
under  such  order  shall  file  the  same  in  the  Supreme  Gourt- office  where 
the  proceedings  are  pending,  and  give  notice  thereof  to  the  Official 
Liquidator.  The  person,  other  than  the  Official  Liquidator,  filing  the 
affidavit  shall  not  be  recjuired  to  take  an  office  copy  thereof;  but  an 
office  copy  thereof  shall  lx»  taken  l)y  the  Official  Liquidator,  and  he 
shall  produce  the  same  at  the  hearing  of  any  application  or  proceeding 
ujx)n  which  it  is  inten<led  to  he  useil,  unless  the  Judge  shall  otherwise 
direct. 

File  of  Proceedings. 

60.  All  dwuments  or  proceedings  under  these  rules  shall  l>e  filed  with 
the  Registrar  in  like  manner  as  the  same  are  filed  in  an  action  under  the 
<»rdinary  practice  of  the  C<»urt. 
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60.  All  orders,  exhibits,  admissions,  memorandums,  and  office  copies  Part  YIL 
of  affidavits,  examinations,  depositions,  and  all  other  documents  relating 

to  the  winding-up  of  any  company  shall  be  filed  by  the  Official  Liquidator,  T^cnj: 
as  far  as  may  be,  in  one  continuous  file;  and  such  file  shall  be  kept  by  rules, 
him,  or  otherwise,  as  the  Judge  may  from  time  to  time  direct. 

Every    contributory   of    the   company,  and   every  creditor  thereof  Rule  58,  E. 
whose  debt  or  claim  has  been  allowed,  shall  be  entitled,  at  all  reasonable  W-U.  Rules, 
times,  to  inspect  such  file  free  of  charge,  and,  at  his  own  expense,  to  take   ^®^^- 
copies  or  extracts  from  any  of  the  documents  comprised  therein,  or  to  be 
furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding  threepence 
per  folio  of  seventy- two  words ;  and  such  file  shall  \ye  pro<iuced  in  Court, 
or  before  the  Judge,  and  otherwise,  as  occasion  may  require. 

Provisional   Official  Liquidators. 

61.  All  the  above  rules  relating  to  Official  Liquidators  shall,  as  far  as  Rule  59,  E. 
the  same  are  applicable,  and  subject  to  the  direction  of  the  Judge  in  each   W-U.  Rules, 
ease,  apply  to  Provisional  Liquidators. 

Attendance  and  Appearance  of  Parties. 

62.  Every  person  for  the  time  being  on  the  list  of  contributories  Rule  60,  H. 
of  the  company  left  at  the   Chambers  of  the  Judge    by    the  X)fficial  W-U.  Rules, 
Liquidator,  and  every  person  having  a  debt  or  claim  against  the  company 

allowed  by  the  Judge,  shall  be  at  liberty,  at  his  own  expense,  to  attend 
the  proceedings  before  the  Judge ;  and  shall  be  entitled,  upon  payment 
of  the  costs  occasioned  thereby,  to  have  notice  of  all  such  proceedings 
as  he  shall  by  written  request  desire  to  have  notice  of ;  but,  if  the  Judge 
shall  be  of  opinion  that  the  attendance  of  any  such  person  upon  any 
proceedings  has  occasioned  any  additional  costs  which  ought  not  to  be 
borne  by  the  funds  of  the  company,  he  may  direct  such  costs,  or  a  gross 
sum  in  lieu  thereof,  to  be  paid  by  such  person,  and  such  person  shall  not 
be  entitled  to  attend  any  further  proceedings  until  he  has  paid  the  same. 

68.  The  Judge  may  from  time  to  time  appoint  any  one  or  more  of  Rule  61,  E. 
the  contributories  or  creditors,  as  he  thinks  fit,  to  represent  before  him,   W-U.  Rules, 
at  the  expense  of  the  company,  all  or  any  class  of  the  contributories  ^^^' 
or  creditors  upon  any  question  as  to  a  compromise  with  any  of  the 
contributories  or  creditors,  or  in  and  about  any  other  proceedings  before 
him  relating  to  the  winding-up  of  the  company,  and  may  remove  the 
person  or  persons  so  appointed. 

In  case  more  than  one  person  shall  be  so  appointed,  they  shall  unite 
in  employing  the  bame  solicitor  to  represent  them. 

64.  No  contributory  or  creditor  shall  be  entitled  to  attend  any  pro-  Rule  62,  E.' 
ceedings  at  the  Chambers  of  the  Judge  unless  and  until  he  has  entered  in  W-U.  Rules, 
a  book,  to  be  kept  there  for  that  purpose,  his  name  and  address,  and  the  ^^^* 
name  and  address  of  his  solicitor,  if  any,  and,  upon  any  change  of  his 
address  or  of  his  solicitor,  his  new  address  and  the  name  and  address  of 
his  new  solicitor. 

Services  of  Summonses,  Notices,  dkc, 

66.  Services  upon  contributories  and  creditors   shall   be   effected  Rule  63,  E. 
(except  when  personal  service  is  required)  by  sending  the  notice  or  a  W-U.  Rules, 
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copy  of  the  summons  or  order  or  other  pr<xjeeding  through  the  pr>st  in 
a  prepaid  letter  addressed  to  the  solicitor  of  the  party  to  be  served,  if  any, 
or  otherwise  to  the  party  himself,  at  the  address  entered  or  last  entered 
pursuant  to  the  preceding  rule;  or  if  no  such  entry  has  been  made,  then, 
if  a  contribut<:)ry,  to  his  last-known  address  or  place  of  abode ;  and,  if  a 
creditor,  to  the  address  given  by  him  pursuant  to  the  foregoing  Rule  23; 
and  such  notice,  or  copy,  summons,  order,  or  other  proceeding  shall  be 
considered  as  served  at  the  time  the  same  ought  to  be  delivered  in  the 
due  course  of  delivery  by  the  post  office,  and  notwithstanding  the  same 
may  be  returned  by  the  post  office. 

66.  No  service  under  these  rules  shall  be  deemed  invalid  by  reason 
that  the  first  name  or  any  of  the  first  names  of  the  person  on  whom 
service  is  sought  to  be  made  has  been  omitted,  or  designated  by  initial 
letters,  in  the  list  of  contributories,  or  in  the  summons,  order,  notice, 
or  other  document  wherein  the  name  of  such  contributory  or  creditor  is* 
contained,  provided  the  Judge  is  satisfied  that  such  service  is  in  other 
respects  sufficient. 

Termination  of  Winding-up, 

67.  Upon  the  termination  of  the  proceedings  in  Chambers  for  the 
winding-up  of  any  company  a  balance-sheet  shall  be  brought  in  by  the 
Official  Liquidator  of  his  receipts  and  payments,  and  verified  by  his 
affidavit ;  and  the  Official  Liquidator  shall  pass  his  final  account,  and  the 
balance,  if  any,  due  thereon  shall  be  certified ;  and  upon  payment  of  sucli 
balance  in  such  manner  as  the  Court  or  Judge  shall  direct  the  bond 
entered  into  by  the  Official  Liquidator  and  his  sureties,  or  other  security 
given  by  him,  may  be  vacated  or  released. 

68.  When  the  Official  Liquidator  has  passed  his  final  account,  and 
the  balance,  if  any,  certified  to  be  due  thereon  has  been  paid  in  such 
manner  as  the  Judge  shall  direct,  a  certificate  shall  be  made  by  the 
Registrar  that  the  affairs  of  the  company  have  been  completely  wound 
up;  and,  in  case  the  company  has  not  been  already  dissolved,  the 
Official  Liquidator  shall,  immediately  after  such  certificate  has  become 
binding,  apply  to  the  Judge  for  an  order  that  the  company  l^e  dissolved 
from  the  date  of  such  order. 

60.  When  the  proceedings  for  winding  up  any  company  have  been 
completed,  the  file  of  proceedings  and  the  book  containing  the  Official 
Liquidator's  account  shall  be  deposited  in  the  office  of  the  Registrar  in 
which  such  proceedings  have  been  taken. 

Duti£8  of  Solicitor  of  Official  Liquidator. 

70.  The  solicitor  of  the  Official  Liquidator  shall  conduct  all  such 
proceedings  as  are  ordinarily  conducted  by  solicitors  of  the  Court;  and, 
where  the  attendance  of  his  solicitor  is  required  on  any  proceeding  in 
Court  or  Chambers,  the  Official  Liquidator  need  not  attend  in  person 
except  in  cases  where  his  presence  is  necessary  in  addition  to  that  of 
his  solicitor,  or  the  Judge  shall  direct  him  to  attend. 

Co9tH  and  Fees. 

71.  The  Court  may,  in  all  matters  before  it,  award  such  costs  as  it 
shall  think  fit,  and  may  appoint  the  costs  to  be  allowed  to  solicitors  and 
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others  in  respect  of  proceedings  under  these  rules,  in  addition  to  the  costs   Part  YII. 

actually  paid  out  of  pocket,  other  than  fees  to  counsel;   and  the  Court 

may  make  such  order  as  to  the  taxation  of  costs  as  it  thinks  fit.     The   ^.  ^. 

amount  of  such  costs  shall  be  regulated,  as  far  as  may  be,  according  to  the  rules. 

scale  of  costs  set  forth  in  the  First  Schedule  hereto,  and  such  costs  shall 

not  exceed  the  scale  therein  set  forth,  except  the  same  shall  be  specially 

allowed  by  the  Court. 

Where,  in  any  matter,  no  special  costs  are  appointed  the  Judge  shall 
fix  the  costs  at  the  time  of  the  hearing,  or  may  direct  that  the  same  shall 
Ikj  allowed  after  taxation  by  the  Registrar. 

72.  The  fees  of  Court  set  forth  and  referred  to  in  the  Second  Schedule  Rule  71,  E. 
hereto  shall  be  paid  in  relation  to  proceedings  in  the  Court  under  the  said   ^^'  ^^®8» 
Act,  and  shall  be  collected  and  paid  in  like  manner  as  other  fees  of  Court 

are  collected  and  i>aid. 

Forms. 

73.  The  forms  set  forth  or  referred  to  in  the  Third  Schedule  to  these  Rule  69,  E. 
rules,  with  such  variations  as  the  circumstances  of  each  case  may  require,   ^Y^y*  Rules, 
may  be  used  for  the  respective  purposes  mentioned  in  such  Schedule. 


1862. 


Power  of  Judge. 

74.  The  power  of  the  Court,  and  of  the  Judge  sitting  in  Chambers,   Rule  73,  E. 
to  enlarge  or  abridge  the  time  for  doing  any  act,  or  taking  any  proceedings   W-U.  Rules, 
to  adjourn  or  review  any  proceeding,  and  to  give  any  direction  as  to  the 
course  of  proceedinj?,  is  unaffected  by  these  rules. 

General  Directions. 

76.  The  general  practice  of  the  Court,  including  the  course  of  pro-   R^je  74,  e. 
ceeding  and  practice  at  Judges'  Chambers  under  the  general  rules  of  Court  W-U.  Rules, 
for  the  time  being  in  force  under  "The  Supreme  Court  Act,  1882,'*  shall,   ^^'^* 
in  cases  not  provided  for  by  *'The  Companies  Act,  1882,"  or  these  rules, 
and  so  far  as  the  same  are  applicable  and  not  inconsistent  with  the  said 
Act  or  these  rules,  apply  to  all  pnxjeedings  for  winding  up  a  company. 
And  any  Judge  of  the  said  Court  may  do  in  Chambers  any  act  which 
the  Court  is  authorised  to  do. 

First  Schedule. 

Costs  and  Charges  to  he  allowed  to  Solicitors. 

To  the  solicitor  of  the  petitioner,  for  all  services  up  to  the  apjioint-   igt  Schedule, 
ment  of  the  Official  Liquidator : — 

£    s.  d. 
(1)  Where  the  estimate<I  value  of  the  assets  of  the  company 
to  be  wound  up  does  not  excee<l  £1,000,  a  sum  not  ex- 
ceeding ..  ..  ..  ..  ..  10    0    0 

(2)  Where  the  estimated  value  of  the  assets  of  the  company 
as  aforesaid  exceeds  £1,000,  an  additional  sum  not  ex- 
ceeding £5  per  cent,  on  such  value;  but  not,  in  the 
whole,  exceeding        . .  . .  . .  25    0    0 
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To  the  solicitor  of  the  Official  Liquidator,  including  all  services  until 
company  fully  wound  up,  there  may  be  allowed  costs  on  the  following 
scale : — 

£    8.  d. 

(1)  Where  the  net  value  of  the  property  realised  on  the 
winding-up — including  all  debts  collected,  and  sums 
paid  by  contributoriea — does  not  exceed  £1,000,  a  sum 

not  exceeding  ..  ..2000 

(2)  Where  such,  net  value  as  aforesaid  exceeds  £1,000,  a 
sum,  in  addition  to  the  foregoing,  of  £5  per  cent,  on  the 
amount  realised,  but  not  exceeding  in  the  whole  . .  40    0    0 

To  the  solicitor  of  any  contributory  or  class  of  contributories,  or  any 
creditor  or  class  of  creditors,  where  the  Judge  thinks  costs  ought  to  be 
allowed,  such  sum  as  the  Judge  may  fix  in  respect  of  the  application 
or  matter,  or  such  as  shall  be  allowed  by  the  Registrar  on  taxation. 

In  cases  where  an  action  is  brought  under  the  ordinary  process  of 
the  Court,  the  costs  in  any  such  case  will  be  r^ulated  by  the  general 
practice  of  the  Supreme  Court. 

Second  Scihediile. 

Fees  of  Court. 

For  every  petition  lodged 

For  every  order  in  Court 

For  every  order  in  Chambers    . . 

For  every  office  copy  of  an  order 

For  every  certificate  by  the  Registrar    . . 

For  every  other  proceeding  not  herein  specially  mentioned  the  like  fee,  as 
nearly  as  may  be,  as  would  be  payable  for  the  time  being  in  matters 
arising  under  the  Code  of  Civil  Procedure  annexed  to  "  The  Supreme 
Court  Act,  1882." 

Third  Schedule. 

No.  1. — Advertisement  of  Petition.     [Rule  4.] 

In  the  matter  of  "  The  Companies  Act,  1882,"  and  of  the 
Company. 
Notice  is  hereby  given  that  a  petition  for  the  winding-up  of  the  above- 
named  company  by  the  Supreme  Court  [or  subject  to  the  supervision  of 
the  Supreme  Court]  was,  on  the  day  of  ,  18     ,  presented 

to  Mr.  Justice  ,  a  Judge  of  the  Supreme  Court,  by  the  said  com- 

pany [or  by  A.B.,  of  ,  a  creditor  {or  contributory)  of  the  said 

company  (or  as  the  case  may  he)].  And  the  said  petition  is  directed  to 
be  heard  before  a  Judge  of  the  said  Court  on  the  day  of  , 

18  ;   and  any  creditor  or  contributory  of  the  said  company  desirous 

to  oppose  the  making  of  an  order  for  the  winding-up  of  the  said  company 
under  the  above  Act  should  appear  at  the  time  of  hearing  by  himself  or 
his  counsel  for  that  purpose ;  and  a  copy  of  the  petition  will  be  furnished 
to  any  creditor  or  contributory  of  the  said  company  requiring  the  same,  by 
the  undersigned,  on  payment  of  the  regulated  charge  for  the  same. 

C.  and  D.,  of  &c.  [agents  for  E.  and  F.,  of  Ac], 
Solicitors  for  the  petitioner. 


£ 

8. 

d. 
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No.  2.^Affidavit  verifying  Petition.    [Rule  7.]  Paj^  YIL 

In  the  Supreme  Court  of  New)  ~      ~ 

Zealand,  District. )'  Winding-up 

In  the  matter,  Ac.  rules. 

I,  A.B.,  of  Ac,  make  oath  and  say  that  such  of  the  statements  in  the  ^^  Schedule, 
petition  now  produced  and  shown  to  me,  and  marked  with  the  letter  A,  as 
relate  to  my  own  acts  and  deeds  are  true,  and  such  of  the  said  statements 
as  relate  to  the  acts  and  deeds  of  any  other  person  or  persons  I  believe  to 
be  true. 

Sworn,  Ac. 

No.  3. — Order  for  Winding-up  by  the  Court,     ["  The  Companies  Act, 
1882,*'  Sees.  141-147.] 

In  the  Supreme  Court  of  New)  day,  the  day 

Zealand,  District.)         of  ,  18        . 

In  the  matter,  Ac. 

Upon  the  petition  of  the  above-named  company  [or  A.B.,  of  Ac.  a  creditor 

(or  contributory)  of  the  above-named  company]  on  the  day  of 

,18        ,  preferred  unto  a  Judge  of  the  Supreme  Court,  and 

upon  hearing  counsel  for  the  petitioner,  and  for  ,  and  upon 

reading  the  said  petition,  an  affidavit  of  (the  said  petitioner)  filed,  Ac, 

verifying  the  said  petition,  an  affidavit  of  L.M.  filed  the  day  of 

,  18        ,  the  New  Zealand  Gazette  of  the  day  of 

,  the  newspaper  of  the  day  of  [Enter 

any  other  papers] ,  each  containing  an  advertisement  of  the  said  petition 

[Enter  any  other  evidence]  y  his  Honor  [or  this  Court]  doth  order  that  the 

said  company  be  wound  up  by  this  Court  under  the  provisions 

of  *'  The  Companies  Act,  1882." 

No.  4. — Order  for  Winding-up,  subject  to  Supervision. 
[**  The  Companies  Act,  1882,"  Sees.  207,  208.] 
In  the  Supreme  Court  of  New)  day,  the  day 

Zealand,  District,  f         of  ,  18 

In  the  matter,  Ac. 
Upon  the  petition,  Ac,  his  Honor  Mr.  Justice  [or  this  Court] 

doth  order  that  the  voluntary  winding-up  of  the  said  company 

be  continued,  but  subject  to  the  supervision  of  this  Court;  and  any  of  the 
proceedings  under  the  said  voluntary  winding-up  may  be  adopted  as  the 
Judge  shall  think  fit ;  and  the  creditors,  contributories,  and  liquidators  of 
the  said  company,  and  all  other  persons  interested,  are  to  be  at  liberty  to 
apply  to  the  Judge  at  Chambers,  as  there  may  be  occasion. 

No.  5. — Advertisement  of  Order  to  wind  up.     [Rule  9.] 
In  the  matter,  Ac. 
By  an  order  made  by  his  Honour  Mr.  Justice  in  the  above 

matter,  dated  the  day  of  ,  18    ,  on  the  petition  Ot  the 

above-named  company  [or  A.B.,  of  ],  it  was  ordered  that,  Ac. 

[cw  in  order.] 

C.  and  D.,  of  Ac, 
Solicitors  for  the  said  petitioner. 
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No.  6. — AdvertuemerU  of  Time  and  Place  fixed  far  iht  Appointment  of 
Official  Liquidator.     [Rule  12.1 
In  the  matter,  Slc, 
XoncE  is  hereby  given  that  his  Honour  Mr.  Justice  has  fixed  the 

day  of  »  IS    )  at  o'clock  in  the  noon,  at 

the  Chambers  in  the  Supreme  Courthouse  at  ,  as  the  time  and 

place  for  the  appointment  of  an  Official  Liquidator  of  the  above-named 
company.  G.H.,  Registrar. 

No.  7. — Proposal  for  Appointment  of  Official  Liquidator  (and  Sureties  J 
where  Form  No.  6  ha»  been  issued. 
In  the  matter,  Ac. 
We,  the  undersigned  contributories  of  the  above-named  company  for  the 
number  of  shares  placed  opposite  our  respective  names,  hereby  propose 
Mr.  W.T.,  of  Ac,  to  be  the  Official  Liquidator  of  the  said  company  [and 
H.N.,  of  Ac,  and  J.P.,  of  Ac,  to  be  his  sureties]. 


Name. 


Address. 


Knmber  of 


held. 


I 


No.  8. — Order  appointing  an   Official  Liquidator.     [Rules  14,  15.] 
In  the  Supreme  Court  of  New)  day,  the  day 

Zealand,  District,  i         of  ,  18        . 

In  the  matter,  Ac 
Upon  the  application,  Ac,  and  upon  reading,  Ac,  Mr.  Justice  • 

doth  hereby  appoint  R.P.H.,  of  Ac,  Official  Liquidator  of  the  above- 
named  company  [If  security  has  not  been  given,  add — and  it  is  ordered 
that  the  said  R.P.H.  do,  on  or  before  the  day  of  next,  give 

security  to  be  approved  of  by  the  Judge].  And  it  is  ordered  that  the  said 
R.P.H.  do,  on  the  day  of  ,  18    ,  and  the  same  days  in  each 

succeeding  year,  leave  his  accounts  at  the  Chambers  of  the  said  Judge. 
And  it  is  ordered  that  all  moneys  to  be  received  by  the  said  R.P.H.  be 
paid  by  him  into  the  Bank  of  to  the  credit  of  the  account  of  the 

Official  Liquidator  of  the  said  company  within  seven  days  after  the  receipt 
thereof  [In  case  two  or  more  Official  Liquidators  are  appointed^  add — and 
the  said  Judge  doth  declare  that  the  following  acts,  required  or  author- 
ised by  the  above  statute  to  be  done  by  the  Official  Liquidator,  may  be 
done  by  either  {or  any  one  or  two)  of  the  Official  Liquidators  hereby 
appointed,  that  it  is  to  say  {Describe  the  acts) ;  and  that  all  other  acts 
so  required  or  authorised  to  be  done  be  done  by  both  {or  all)  the  Official 
Liquidators  hereby  appointed]. 

No.  9. — Order  appointing  a  Provisional  Official  Liquidator. 
[Rules,  14,  18,  61.] 
In  the  Supreme  Court  of  New)  day,  the  day 

Zealand,  District.)         of  ,  18        . 

In  the  matter,  Ac 
Upon  the  application,  Ac,  and  upon  reading,  Ac,  Mr.  Justice 
doth  hereby  appoint  R.P.H.,  of  Ac,  provisionally  Official  Liquidator  of 
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the  above-named  company  [If  security  dispensed  toitht   add  —  without   Part  YII. 

security  ;   or,  if  security  is   to   be  given,   add   directions   as   to  security, 

accounts,  and  payment  into  the  bank  as  in  Form  No.  8],    And  the  said   .y.    ,. 

Judge  doth  hereby  limit  and  restrict  the  powers  of  the  said  R.P.H.  as  rules. 

such  Provisional  Official  Liquidator  to  the  following  acts,  that  is  to  say  3rd  Schedule. 

[Describe  the  acts  which  the  Provisional  Official  Liquidator  i»  to  be  authorised 

to  do]. 

No.  10.— Bond  of  the  Official  Liquidator  and  Sureties.    [Rule  13.] 

2  «  Know  all  men  by  these  presents  that  we,  R.P.H. ,  of  Ac, 

^  "I  W.B.,  of  &c.,  and  T.P.,  of  Ac,  are  jointly  and  severally 

I  *3l  held  and  firmly  bound  to  Her  Majesty  Queen  Victoria,  Her 

S  ^  P^  Heirs  and  Successors,  in  the  sums  of  money  set  opposite  to 

"S  'S  ^  our  respective  names  in  the  Schedule  hereto,  to  l)e  paid  to  her 

t-3  "g  ^  said  Majesty,  Her  Heirs  and  Successors ;  for  which  payment 

j^*  *  to  be  well  and  truly  made  we  bind  ourselves  and  each  of  us  for 

^*  o  .  himself  severally  and  respectively,  our  and  each  and  every 

§  'S  of  our  heirs,  executors,  and  administrators,  firmly  by  these 

§  I  S  presents. 

^  §;  "                      Sealed  with  our  seals,  and  dated  the 
;;:  *  'g                                     day  of                     ,  in  the  year  of  our  Lord, 

^  is  18    . 

Whereas  in  the  matter  of  &c.  [Take  title  from  order  to  vnnd  up],  his 
Honour  Mr.  Justice  has,  by  an  order  dated  the  day  of 

,  18  ,  appointed  the  said  R.P.H.  Official  Liquidator  of  the  said 
company,  and  has  thereby  directed  him  to  give  security,  to  be  approved  of 
by  the  said  Judge  [or,  in  case  the  security  precedes  the  order  appointing,  has 
approved  of  the  said  R.P.H.  as  a  proper  person  to  be  appointed  Official 
Liquidator  of  the  said  company,  upon  his  giving  security] :  And  whereas 
the  said  Judge  has  approved  of  the  said  W.B.  and  T.P.  to  be  sureties 
for  the  said  R.P.H.  in  the  amounts  set  opposite  to  their  respective  names 
in  the  Schedule  hereto,  and  has  also  approved  of  the  above-written  bond, 
with  the  under- written  condition,  as  a  proper  security  to  be  entered  into 
by  the  said  R.P.H.,  W.B.,  and  T.P.,  pursuant  to  the  said  order,  and  [or 
pursuant  to]  the  general  order  of  the  said  Court  in  that  behalf;  and  in 
testimony  of  such  approbation  the  Registrar  of  the  Supreme  Court  at 
hath  signeil  an  allowance  in  the  margin  hereof ;  Now,  the  con- 
dition of  the  above-written  bond  or  obligation  is  such  that,  if  the  said 
R.P.H.,  his  executors  or  administrators,  or  any  of  them,  do  and  shall  duly 
account  for  what  the  said  R.P.H.  shall  receive  or  become  liable  to  pay 
as  Official  Liquidator  of  the  said  company  at  such  periods  and  in  such 
manner  as  the  said  Judge  shall  appoint,  and  pay  the  same  as  the  said 
Judge  hath  [by  the  said  order]  directed  or  shall  hereafter  direct,  then  the 
above-written  bond  or  obligation  to  be  void ;  otherwise  to  remain  in  full 
force  and  virtue. 

THE  SCHEDULE  ABOVE  RBFERRBD  TO. 

R.P.H.  ..  ..  ix)und«. 

W.B.  . .  . .  . .  .  •  ix>undH. 

T.P.     .  . .  . .  iK>undH. 

(L  8  ) 

Signed,  sealed,  and  delivered »  h'u  \ 

by  the  said  R.P.H.,  &c.    ,  \\;^^'J^ 
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No.  ll.—Affidavft  of  Sureties.     [Rule  13.] 
In  the  Supreme  Court  of  New ) 
Zealand,  District .  [ 

In  the  matter,  Ac. 
We,  W.B.,  of  Ac,  and  T.P.,  of  &c.,  severally  make  oath  and  say  as 
follows : — 

1.  I,  the  said  W.B.,  for  myself,  say  that  I  am  worth  the  sura  of 
£  of  lawful  money  of  Great  Britain,  over  and  above  what  is 
sufficient  for  the  payment  of  all  my  just  debts  and  liabilities. 

2.  And  I,  the  said  T.P.,  for  myself,  say  that  I  am  worth  the  sum 
of  £  ,  of  Ac.  [<u  above]. 

Sworn,  Ac. 

No.  12. — Sanction  of  Appointment  of  Solicitor  to  Official  Liquidator,  and 
Appointment.     ["The  Companies  Act,  1882,"  Sec.  160.] 
In  the  matter,  Ac. 
His  Honour  sanctions  the  Official  Liquidator  appointing  a  solicitor 

to  assist  him  in  the  performance  of  his  duties. 

(i.H.,  Registrar. 
I  hereby  appoint  Messrs.  C.  and  D.,  of  Ac,  to  l>e  my  solicitors  in  this 
matter. 

Dated  this  (iay  of  ,  18    . 

R.P.H.,  Official  Liquidator. 

No.    13. — Order  for    Payment  of   Money  or   Delivery   of   Books,    «l*c.,   to 
Official  Liquidator.     ["The  Companies  Act,  1882,"  Sees.  163,  164.] 

In  the  Supreme  Court  of  New)  day,  the  day 

Zealand,  District.!        of  ,  18        , 

In  the  matter,  Ac. 
Upon  the  application  of,  Ac,  and  on  reading,  Ac,  it  is  ordered  that  A.B., 
of  Ac,  do,  within  four  days  after  service  hereof,  pay  to  [or  deliver,  convey, 
surrender,  or  transfer  to  or  into  the  hands  of]  R.P.H.,  the  Official  Liqui- 
dator of  the  said  company,  at  the  office  of  the  said  R.P.H.,  situate  at  Ac, 
the  sum  of  £  ,  being  the  amount  of  debt  appearing  to  be  due 

from  the  said  A.B.  on  his  account  with  the  said  company  [or  any  sum  or 
balance,  books,  papers,  estate,  or  effects],  [or  specifically  describe  the  pro- 
perty] now  being  in  the  hands  of  the  said  A.B.,  and  to  which  the  said 
company  is  prima  facie  entitled  [or  otherwise  as  the  case  may  be]. 

No.  14. — Direction  to  open  Account  at  a  Bank  of 
[Rules  14,  35,  39,  46.] 
In  the  Supreme  Court  of  New) 
Zealand,  District,  f 

In  the  matter,  Ac. 

To  the  Manager  of  the  Bank  of 
Sir, — An  order,  dated  the  day  of 

in  the  above  matter  by  Mr.  Justice 
named  company  by  the  Supreme  Court,  under  the  provisions  of  the  said 
Act,  and  R.P.H.,  of  ,  having,  by  order  dated  the  day  of 

,18    ,  been  appointed  the  Official  Liquidator  of  the  said  com- 


ilav  of 


18 


,  18    ,  having  been  made 
for  winding  up  the  above- 
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pany,  yon  are  requested  to  open  an  account,  to  be  entitled  **The  Account  Part  YII. 
of  the  Official  Liquidator  of  the  Company,"  in  your  books,  pur- 

suant  to  the  said  Act. 

All  cheques  drawn  upon  such  account  must  be  signed  by  the  Official 
Liquidator,  whose  signature  is  attached  hereto,  and  countersigned  by  the 
Registrar,  whose  signature  is  also  attached  hereto. 

I  am,  &c.. 
Signature—  G.H.,  Registrar. 

R.P.H.,  Official  Liquidator. 
G.H.,  Registrar. 

No.  15. — Advertisment  of  Appointment  of  Official  Liquidator.      [Rule  17.] 

In  the  matter,  &c. 
His  Honour  Mr.  Justice  has,  by  an  order  dated  the  day 

of  ,  18    ,  appointed  R.P.H.,  of  ,  to  be  Official  Liqui- 

dator of  the  above-named  company. 

Dated  this  day  of  ,  18    . 

G.H.,  Registrar. 

No.  16.— Advertisement  for  Creditors.     [Rule  23.] 
In  the  matter,  &c. 
The  creditors  of  the  above-named  company  are  required,  on  or  before  the 
day  of  )  18     ,  to  send  their  names  and  addresses, 

and  the  particulars  of  their  debts  or  claims,  and  the  names  and  addresses 
of  their  solicitors,  if  any,  to  R.P.H.,  of  ,  the  Official  Liquidator 

of  the  said  company,  and,  if  so  required  by  notice  in  writing  from  the 
said  Official  Liquidator,  are  by  their  solicitors  to  come  in  and  prove  their 
said  debts  or  claims,  at  the  Registrar's  office,  in  the  Supreme  Courthouse 
at  ,  at  such  time  as  shall  be  specified  in  such  notice,  or,  in 

default  thereof,  they  will  be  excluded  from  the  benefit  of  any  distribution 
made  before  such  debts  are  proved. 

day,  the  day  of  ,  18     ,  at        o'clock  in 

the  noon,  at  the  Registrar's  said  office,  is  appointed  for  hearing 

and  adjudicating  upon  the  debts  and  claims. 

Dated  this  day  of  ,  18      . 

G.H.,  Registrar. 

No.  17. — Affidavit  of  Official  Liquidator  as  to  Debts  and  Claims. 
[Rule  25.] 
In  the  Supreme  Court  of  New) 
Zealand,         District.  / 
In  the  matter,  &c. 
I,  R.P.H.,  of  &c.,  the  Official  Liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows : — 

1.  I  have,  in  the  paper-writing  now  produced  and  shown  to  me,  and 
marked  with  the  letter  A,  set  forth  a  list  of  all  the  debts  and  claims 
the  particulars  of  which  have  been  sent  in  to  me  by  persons  making 
claims  upon  or  claiming  to  be  creditors  of  the  said  company  pursuant 
to  the  advertisement  issued  in  that  behalf,  dated  the  day  of 

,  18      ;  and  the  names  and  addresses  of  the  persons  by  whom 
such  claims  are  made. 
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2.  I  have  investigated  the  said  debts  and  claims,  and  examined 
the  same  with  the  books  and  documents  of  the  said  company,  in  order 
to  ascertain,  as  far  as  I  am  able,  which  of  such  debts  and  claims  are 
justly  due  from  the  said  company;  and  I  have,  in  the  First  Part  of 
the  said  list,  set  forth  such  of  the  said  debts  and  claims,  or  parts 
thereof,  as,  in  my  opinion,  are  justly  due  from  the  said  company,  and 
proper  to  be  allowed  without  further  evidence ;  and  I  have,  in  the  sixth 
column  of  the  said  First  Part  of  the  said  list,  set  forth  the  amoanta 
proper  to  be  allowed  in  respect  of  such  debts  and  claims ;  and  I  believe 
that  such  amounts  respectively  are  justly  due  and  proper  to  be  allowed ; 
and  I  have,  in  the  seventh  column  of  the  first  part  of  the  said  list,  stated 
my  reasons  for  such  belief. 

3.  I  have,  in  the  Second  Part  of  the  said  list,  set  forth  such  of  the 
said  debts  and  claims  as,  in  my  opinion,  ought  to  be  proved  by  the  respec- 
tive creditors. 

Sworn,  &c. 

No.  IS.— Exhibit  referred  to  in  Affidavit  No,  17. 
In  the  matter,  &c.  ^- 

List  of  debts  and  claims  of  wliich  the  particulars  have  been  sent  in  to  the 
Official  Liquidator. 

[This  pa  per- writing,  marked  A,  was  produced  and  shown 
to  R.P.H.,  and  is  the  same  as  is  referred  to  in  his 
affidavit  sworn  before  nie,  this  day  of 

18    •  W.B.,  Ac] 

First  Part. — Debts  and  Claims  proper  to  be  allowed  without  further 

Evidence. 


Serial 
No. 

Names 

of 
,  Creditors. 

Addresses 

and 

Descriptions. 

Particulars 
of  Debt 
or  claim. 

Amount 
Claimed. 

Amount  proper  to 
be  allowed. 

Reasons  for  belief 
that    Amounts 
are     proper    to 
be  allowed. 

1    £    8.  d. 

£    8.  d.     i 

Second  Part. — Debts  and  Claims  which  ought  to  be  proved  by  the 

Creditors. 


Serial 
No. 


Names  of 
Creditors. 


Addresses  and 
Descriptions. 


Particulars  of  Debt  or 
Claim. 


j    Amount 
claimed. 


£   8.  d. 


No.  Id.— Notice  to  Creditor  of  Allowance  of  Debt.     [Rule  26.] 

In  the  matter,  &c.  [Place  and  date.] 

Sir, — ^The  debt  claimed  by  you  in  this  matter  has  been  allowed  by  Mr. 
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Justice  at  the  sum  of  S,  [If  part  only  allowed,  add — ^If  you  Part  YII. 

claim  to  have  a  larger  sum  allowed  you  are  hereby  required  to  come  in  and 
prove  the  further  amount  claimed,  <fcc.,  a$  in  next  Form].  Windinc- 

I  am,  &c.,  ruleg. 

To  Mr.  P.R.  R.P.H.,  Official  Liquidator.  3rd  Schedule. 

No.  20,-'Notice  to  Creditors  to  Come  in  and  Prove  tlieir  Debts.    [Rule  27.] 

In  the  matter,  <&c. 
You  are  hereby  required  to  come  in  and  prove  the  debt  claimed  by  you 
against  the  above-named  company  by  filing  your  affidavit,  and  giving 
notice  thereof  to  me  on  or  before  the  day  of  next ;  and 

you  are  to  attend  by  your  solicitor  in  the  office  of  the  Registrar  of  the 
Supreme  Court  at  ,  on  the  day  of  » 1^    »  at 

o'clock  in  the  noon,  being  the  time  appointed  for  hearing 

and  adjudicating  upon  the  claim. 

Dated  this  day  of  ,  18    . 

To  Mr.  S.T.  R.P.H.,  Official  Liquidator. 

No.  21.— Affidavit  of  Creditor  in  Proof  of  Debt.     [Rule  27.] 
In  the  Supreme  Court  of  New) 
Zealand ,  District . ) 

In  the  matter,  &c. 
I,  S.T.,  of  <fec.,  make  oath  and  say  as  follows : — 

1.  The  above-named  company  was,  on  the  day  of  , 
18  ,  the  date  of  the  order  for  winding  up  the  same,  and  still  is  justly  and 
truly  indebted  to  me  in  the  sum  of  £  for,  &c.  [Describe  shortly 
the  nature  of  the  debt,  and  exhibit  any  security  for  it:  and,  in  the  case  of 
a  trade  debt,  exhibit  a  bill  of  parcels,  and  verify  the  reasonableness  of  the 
charges.] 

2.  I  have  not,  nor  hath  nor  have  any  person  or  persons  by  my 
order  or  to  my  knowledge  or  belief,  for  my  use  received  the  said  sum  of 
£  or  any  part  thereof,  or  any  security  or  satisfaction  for  the  sam^  or 
any  part  thereof  [If  any'  security,  add — except  the  said  {Describe  the 
security)  hereinbefore  mentioned  or  referred  to]. 

Sworn,  &c. 

No.  22. — Certificate  of  Registrar  as' to  Debts  and  Claims.     [Rule  31.] 

In  the  matter.  &c. 
In  the  matter  of  the  directions  given  to  me  by  his  Honour  Mr.  Justice 
,  I  hereby  certify  that  the  result  of  the  adjudication  upon  debts 
and  claims  against  the  above-named  company,  brought  in  pursuant  to  the 
advertisement  issued  in  that  behalf,  dated  the  day  of  , 

18    ,  so  far  as  such  adjudication  has  up  to  the  date  of  this  certificate  been 
proceeded  with,  is  as  follows: — 

The  debts  and  claims  which  have  been  allowed  are  set  forth  in  the 
First  Schedule  hereto,  and,  with  the  interest  thereon  and  costs  mentioned 
in  the  said  Schedule,  are  due  to  the  persons  therein  named,  and  amount 
altogether  to  £ 

1  have,  in  the  First  Part  of  the  said  Schedule,  set  forth  such  of  the 
said  debts  and  claims  as  carry  interest,  and  the  interest  thereon  has  been 
computed  after  the  rate  they  respectively  carry  down  to  the  date  of  this 
certificate. 
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I  have,  in  the  Second  Part  of  the  said  Schedule,  set  forth  such  of  the 
8ai<i  debts  and  claims  as  do  not  carry  interest. 

The  claims  set  forth  in  the  Second  Schedule  hereto  have  been  brought 
in  by  the  persons  therein  named,  and  have  been  disallowed. 

The  evidence  produced,  &c. 

THE  nSST  SCHEDULE   ABOVE  REFEREBD  TO. 

First  Part. — Debts  and  Claims  which  carry  Interest. 


No. 


Names  of 
Creditors. 


Addresses  and 
Descriptions. 


Particolars  of  Debt. 


Total 
doe. 


J.  L. 


Street,    Wei-     !    On  bill  of  exchange,         £   &.  d. 
lington,   stationer  dated,  Ac.  | 


Principal . . 

Interest  at  £  per 
cent,  per  annom 
from  18  to 

the  date  of  this 
certificate 

Costs  of  proof    . . 


£ 


£ 
£ 


Total,  First  Part,   £ 


Second  Part, — Debts  and  Claims  which  do  not  carry  Interest. 


No. 


Names  of 
Creditors. 


Addresses  and 
DMcriptions. 


Particulars  of  Debt. 


Total 
due. 


40        W.  P. 


Street, 

£      8.     d. 

Wellington, 

1 

Coal-merchant 

Goods  sold 

Principal 

50    0    0 

Costs  of  Proof 

2    0    0 

Total 

£          i 

52 


Add  total  First  Part,  £ 

Total,  First  and  Second 
Parts         . .  £ 


THE   SECOND   SCHEDULE   ABOVE  REFERRED  TO. 

No. 

Names  of 
Creditors. 

Addresses  and 
Descriptions. 

Particulars  of 
Claim. 

Amount 
Claimed. 

ie  8.  d. 

Dated  this 

Approved,  the 
of 


day  of 

day  of  I 
.18      .        J 


,  18 


G.H.,  Registrar. 
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No.  23. — Notice  to  Creditor  to  attend  to  receive  Debt.  Part  YII. 

[Rule  31.3 
In  the  matter,  &c.  Winding-up 

S£R, — Upon  application  at  my  office,  No.      ,  Street,  ,   rules, 

on  or  after  the  instant,  between  the  hours  of  ten  and  four  o'clock,  ^^  Schedule, 

you  may  receive  a  cheque  for  the  amount  of  your  debt  allowed  in  this 
matter,  as  under : — 

Principal     . .  . .  . .  . .    £ 

Interest       . .  . .  . .  . .     £ 

Costs  of  proof  . .  . .  . .    £ 


Total £ 

If  you  cannot  attend  personally,  the  cheque  will  be  delivered  to  your 
order,  upon  your  filling  up  and  signing  the  subjoined  form. 

The  bills  or  securities  (if  any)  held  by  you  must  be  produced  at 
the  time  of  such  application. 

Dated  this  day  of  ,  18      . 

I  am,  &c.. 
To  Mr.  S.T.  R.P.H.,  Official  Liquidator. 

[Form  of  Order,] 
Sir, — ^Please  to  deliver  to  W.R.  the  cheque  for  £  referi-ed  to  in  the 

above  letter  as  payable  to  me. 


To  Mr.  R.P.H.,  Official  Liquidator, ) 
of  the  Company.  ) 


S.T.,  Creditor. 


No.  24. — Affidavit  in  Support  of  Lint  of  Contributories, 
[Rule  32.] 

In  the  Supreme  Court  of  New) 
Zealand,  District.  I 

In  the  matter,  &c. 
I,  R.P.H.  of  <&c.,  the  Official  Liquidator  of  the  above-named  company^ 
make  oath  and  say  as  follows: — 

1.  The  paper  writing  now  produced  and  shown  to  me,  and  marked 
i^-ith  the  letter  A,  contains  a  list  of  the  contributories  of  the  said  com- 
pany, made  out  by  me  from  the  books  and  papers  of  the  said  company, 
together  with  their  respective  addresses,  and  the  number  of  shares  [or 
extent  of  interest]  to  be  attributed  to  each  ;  and  such  list  is,  to  the  best  of 
my  knowledge,  information,  and  belief,  a  true  and  accurate  list  of  the  con« 
tributories  of  the  said  company,  so  far  as  I  have  been  able  to  make  out 
and  ascertain  the  same. 

2.  I  have,  in  the  First  Part  of  the  said  list  marked  A,  distinguished 
the  persons  who  are  contributories  in  their  own  right. 

3.  I  have,  in  the  Second  Part  of  the  said  list  marked  A,  distinguished 
the  persons  who  are  contributories  as  being  representatives  of  or  being 
liable  to  the  debts  of  others. 

Sworn,  &c. 
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No.  25. — Lint  of  Coniributories  referred  to  in  Form  No.  24. 

In  the  matter,  &c.  -^ 

This  li8t  of  contributories  marked  A,  was  produced  and  shown  to  R.P.H., 

and  is  the  same  list  of  contributories  as  is  referred  to  in  his  affidavit 
3rd  Schedule,    g^,^^^  ^^^^^  ^^^  ^j^jg  ^^^  ^f  ,  18      . 

W.B..  Ac. 


Winding-up 
Tules. 


Serial 
No. 


Fint  Part. — Contributories  in  their  own  Right. 
Name.    '       Address.  Deaoription. 


In  what 
Character 
included. 


No.  of  Shares 

[or  Extent 
of  Interest.] 


Second  Part. — Contributories  as  being  Representatives  of  or  Liable 
to  the  Debts  of  others. 


Serial 
No. 


Name. 


Addre3s. 


Description. 


In  what 
Character 
included. 


No.  of  Shares 

[or  Extent 
of  Interest]. 


No.  26. — Notice  to  Contributories  of  Appointment  to  settle  List  of 
Contributories.        [Rule  33.] 

In  the  matter,  <S:c. 
His  Honour  Mr.  Justice  has  appointed  the  day  of  , 

18      ,  at  of  the  clock  in  the  noon,  at  his  Chambers  in  the 

Supreme  Court  at  ,  to  settle  the  list  of  contributories  of  the 

above-named  company,  made  out  and  left  at  the  Chambers  of  the  said 
Judge  by  Official  Liquidator  of  the  said  company,  and  you  are  included  in 
j^uch  list  in  the  character  and  for  the  number  of  shares  [or  extent  of 
interest]  stated  below ;  and,  if  no  sufficient  cause  is  sho.wn  by  you  to 
the  contrary  at  the  time  and  place  aforesaid,  the  list  will  be  settled  by 
the  said  Judge,  including  you  therein. 

Dated  this  day  of  ,  18    . 

R.P.H.,  Official  Liquidator. 
To  Mr.  A.B.  [and  to     ) 
Mr.  CD.,  his  solicitor],  f 


No.  on 
List. 


Name. 


Address. 


I  Iiv  what 

Description.    :         Character 

included. 


No.  of  Shares 

lor  Extent 

of  Interest]. 


No.  27.— Affidavit  of  Service  of  Notice.     [Rule  33.] 
In  the  Supreme  Court  of  New) 
Zealand,  District,  f 

In  the  matter,  &c. 
I,  W.S.,  of  <&c.,  clerk  to  Messrs.  C.  and  D.,  of  &c.,  the  solicitors  of  the 


THE    COMPANIES    ACT,   1903. 


495 
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Official  Liquidator  of  the  above-named  company,  make  t)ath  and  say  as  Part  YII. 
follows : — 

1.  The  first  six  columns  of  the  Schedule  now  produced  and  shown  to  winding-up 
me,  and  marked   with   the  letter  A,  contain  a  true  copy  of  the  list  of  rules. 

con tribu tones  of  the  said  company  made  out  and  left  at  the  office  of   '^^^  Schedule. 
the  Registrar  of  tlie  Supreme  Court,  at  ,  by  the  naid  Official 

Liquidator  on  the  day  of  ,  18    ,  and  now  on  the  file 

of  proceedings  of  the  said  company,  as  I  know,   from  having,  on  the 
day  of  ,  18    ,  examined  and  compared  the  said  Schedule 

with  the  said  list ;  and  I  have,  in  the  seventh  column  of  the  said  Schedule 
marked  A,  set  forth  the  names  and  addresses  of  the  solicitors  who  have 
entered  appearances  for  any  of  the  contributories  named  in  the  said  list. 

2.  I  did,  on  the  day  of  ,18  ,  in  the  manner  here- 
inafter mentioned,  serve  a  true  copy  of  the  notice  now  produced  and 
shown  to  me,  and  marked  B,  upon  each  of  the  respective  persons  whose 
names,  addresses,  and  descriptions  appear  in  the  second,  third,  and  fourth 
columns  of  the  said  Schedule  marked  A,  except  that  in  the  tabular  form 
at  the  foot  of  such  copies  respectively  I  inserted  the  number  on  list, 
name,  address,  description,  in  what  character  included,  and  number  of 
shares  [or  extent  of  interest]  of  the  person  on  whom  such  copy  of  the 
said  notice  was  serveii,  in  the  same  words  and  figures  as  the  same  par- 
ticulars are  set  forth  in  tlie  said  Scliedule  marked  A. 

3.  I  served  the  said  respective  copies  of  the  said  notice  by  putting 
such  copies  respectively,  duly  addressed  to  such  persons  respectively  or 
their  solicitors,  according  to  their  respective  names  and  addresses  appear- 
ing in  the  said  Schedule  marked  A,  and  with  the  proper  postage  stamps 
affixed  thereto,  as  prepaid  letters,  into  the  post  office  at  ,  in 

Street,  ,  l)etween  the  hours  of  and  of 

the  clock  in  the  noon  of  the  said  day  of 

Sworn,  &c. 

No.  2%.— The  Schedule  referred  to  iri  Form  No.  27, 

A. 
In  the  matter,  &c. 

This  Schedule  marked  A  was  produced  and  shown  to  W.S.,  and  is  the 
same  Schedule  as  is  referred   to  in  his  affidavit,  sworn  before  me  this 
day  of  ,  18    . 

W.B.,  &c. 


t 


A. 

5. 

6. 

d 

IS'g 

"i. 

"^^1 

tsl 

^is 

-o&l 

& 

ir 

7. 


Names  and  Addresses  of  Solicitors  who  have 
entered  Appearances,  and  been  served 
with  a  Copy  of  the  Notices  referred  to 
in  the  Affidavit  of  W.8.,  to  which  this 
Schedule  is  an  Exhibit. 
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Part  Yll.         No.  29. — Supplemental  LUt  of  Contributories,  and  Affidavit  in  Support, 

[Rule  32.] 

Winding-up       In  the  Supreme  Court  of  New) 
rules.  Zealand,        District. ) 

3rd  Schedule.  j^  ^,^^  ^^^^^^  ^^ 

I,  R.P.H.,  of  Ac,  the  Official  Liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows : — 

1 .  Since  leaving  at  the  office  of  the  Registrar  of  the  Supreme  Court 
at  the  list  of  the  contributories  in  this  matter,  on  the 

day  of  ,  18      ,  it  has  come  to  my  knowledge  that  the  several 

persons  whose  names  are  set  forth  in  the  supplemental  list  of  con- 
tributories now  produced  and  show^n  to  me,  and  marked  with  the  letter 
B,  are  or  have  been  holders  of  shares  in  [or  members  of]  the  said  com- 
pany, and  to  the  best  of  my  judgment,  information,  and  belief  such 
persons  are  contributories  of  the  said  comjmny. 

2.  The  said  supplemental  list  marked  B  contains  the  names  of  such 
persons,  together  with  their  respective  addresses,  and  the  number  of 
shares  [or  extent  of  interest]  to  be  attributed  to  each ;  and  such  list 
is,  to  the  best  of  my  knowledge,  information,  and  belief,  true  and 
accurate. 

3.  I  have,  in  the  First  Part  of  the  said  list  marked  B,  distinguished 
such  of  the  said  persons  as  are  contributories  in  their  own  right. 

4.  I  have,  in  the  Second  Part  of  the  said  list  marked  B,  distinguished 
such  of  the  said  persons  as  are  contributories  as  being  representatives 
of  or  being  liable  to  the  debts  of  others. 

Sworn,  &c. 

No.  30, — SupplementaJ  List  of  Contributories  referred  to  in  Form  No.  S9. 

B. 

In  the  matter,  &c. 

This  supplemental  list  of  contributories,  marked  B,  was  produced  and 

shown  to  R.P.H.,  and  is  the  same  supplemental  lint  of  contributories 

as  is  referred  to  in  his  affidavit  sworn  before  me,  this  dav  of 

,  18      . 

W.B.,  &c. 

Note, — ^The  supplemental  list  is  to  be  made  out  in  the  same  form 
as  the  original  list.  Form  No.  25. 

No.  31 . — Certificate  of  Registrar  of  Settlement  of  tlie  List  of  Contributories. 

[Rule  34.] 

In  the  matter,  &c.  ^* 

In  pursuance  of  the  directions  given  to  me  by  his  Honour  Mr.  Justice 
,  I  hereby  certify  that  the  result  of  the  settlement  of  the  list 
of  contributories  of  the  alK)ve-named  company,  made  out  and  left  at 
the  Chambers  of  the  said  Judge  by  the  Official  Liquidator  of  the  said 
company  on  the  day  of  ,  18     ,  pursuant  to  the  above 

statute  and  the  general  order  of  this  Court  in  that  behalf,  so  far  as  the 
said  list  has  been  settled  up  to  the  date  of  this  certificate,  is  as  follows  :— 

1.  The  several  persons  whose  names  are  set  forth   in  the  second 
1.  column  of  the  First  Schedule  hereto  have  been  included  in  the  said 
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list  of  contributories  as  contributories  of  the  said  company  in  respect  Part  YII. 

of  the  number  of  shares  [or  extent  of  interest]  set  opposite  the  names 

of  such  contributories  respectively  in  the  said  Schedule.  Windi 

I  have,  in  the  First  Part  of  the  said  Schedule,  distinguished  such  rules, 
of  the  said  several  persons  included  in  the  said  list  as  are  contributories  in  3rd  Schedule, 
their  own  right. 

I  have,  in  the  Second  Part  of  the  said  Schedule,  distinguished  such  of 
the  said  several  persons  included  in  the  said  list  as  are  contributories 
as  being  representatives  of  or  being  liable  to  the  debts  of  others. 

2.  The  several  persons  whose  names  are  set  forth  in  the  second 
column  of  the  Second  Schedule  hereto  have  been  excluded  from  the 
said  list  of  contributories. 

3.  I  have,  in  the  seventh  column  of  the  said  First  and  Second 
Schedules,  set  forth  opposite  the  name  of  each  of  the  several  persons 
respectively  the  date  when  such  person  was  included  in  or  excluded 
from  the  said  list  of  contributories. 

The  evidence  produced,  &c. 


THB   FIRST  SCHEDULE   ABOVE   REFERRED  TO. 

First  Part. — Contributories  in  their  own  Right. 


Serial  I 

No.  in  i    Name. 
List.   I 


I 
Address.  ;    Description. 

I 


In  what 
Character 
included. 


No.  of 

Shares 

[or  Extent 

of  Interest]. 


Date  when 
included  in 
the  List. 


Second  Part. — Contributories  as  being  Representatives  of  or  liable  to 
the  Debts  of  Others. 


Serial 
No.  in 


Description. 


In  what 
Character 
included. 


No.  of 

Shares 
[or  Extent 
of  Interest]. 


Date  when 

inolndedin 

the  List. 


THE  SECOND   SCHEDULE  ABOVE  REFERRED  TO. 


Serial 
No.  in 
List. 


Name.      Address. 


Description. 


In  what 
Character 
proposed  to 
be  included. 


No.Af 

Sharss 
[or  Extent 
of  Interest]. 


Date  when 

excluded 

from  the 

List. 


Dated  this 

Approved,  this 
of  ,  18 


day  of 
dayl 


,  18 


G.H.,  Registrar. 
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No.  32. — Order  on  Application  to  vary  Li)tt.     [Rule  32.] 

In  the  Supreme  Court  of  Newl  day,  the  day 

Zealand,  District.  I         of  ,  18    . 

In  the  matter,  &c. 
Upon  the  application  of  W.N.  to  review  the  list  of  contributories  of  the 
said  company  in  respect  of  the  inclusion  of  the  said  W.N.  therein,  and 
that  his  name  may  be  excluded  therefrom,  and  upon  hearing  counsel, 
&c.,  and  upon  reading,  <&c.,  It  is  ordered  that  the  name  of  the  said 
W.N.  be  excluded  from  the  said  list  of  contributories  [or  Mr.  .Justice 
doth  not  think  fit  to  make  any  order  on  the  said  application, 
except  that  the  said  W.N.  do  pay  to  R.P.H.,  the  Official  Liquidator  of 
the  said  company,  his  costs  of  this  application,  to  l)e  taxed  by  the 
Registrar  in  case  the  parties  differ]. 


No.  33. — Affidavit  of  Official  Liquidator  in  support  of  Proposal  for  Call. 

[Rule  36.] 

In  the  Supreme  Court  of  New) 
Zealand,  District. ) 

In  the  matter,  Ac. 
I,  R.P.H.,  of  &c.,  the  Official  Liquidator  of  the  above-named  comininy, 
make  oath  and  say  as  follows: — 

1.  I  have,  in  the  Schedule  now  produced  and  shown  to  me,  and 
marked  with  the  letter  A,  set  forth  a  statement  showing  the  amount  due 
in  respect  of  the  debts  allowed  against  the  said  company,  and  the  esti- 
mated amount  of  the  costs,  charges,  and  expenses  of  and  incidental  to 
the  winding-up  the  affairs  thereof,  and  which  several  amounts  form  in 
the  aggregate  the  sum  of  or  thereabouts. 

2.  I  have  also  in  the  Schedule  set  forth  a  statement  of  the  a^i^ets 
in  hand  belonging  to  the  said  company,  amounting  to  the  sum  of  £ 

and  no  more.  There  are  no  other  assets  belonging  to  the  said  compsiny, 
except  the  amounts  due  from  certain  of  the  contributories  of  the  said 
company;  and  to  the  best  of  my  information  and  belief  it  will  be  im- 
possible to  realise  in  respect  of  the  said  amounts  more  than  the  sum 
of  or  thereabouts. 

3.  It  appears  by  the  Registrar's  certificate,  dated  the  day 
of  ,  18  ,  that  persons  have  been  settled  on  the  list 
of  contributories  of  the  said  company  in  respect  of  the  total  number 
of                  shares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of 
the  said  company,  and  of  paying  the  costs,  charges,  and  expenses  of 
and  incidental  to  the  winding-up  of  the  affairs  thereof,  I  believe  the 
sum  of  £  will  be  required,  in  addition  to  the  amount  of  the 
assets  of  the  said  company  mentioned  in  the  said  Schedule  A  and  the 
aaid  sum  of  £ 

5.  In  order  to  provide  the  said  sum  of  £  ,  it  is  necessary 
to  make  a  call  upon  the  several  persons  who  have  been  settled  on  the 
list  of  contributories  as  before  mentioned;  and,  having  regard  to  the 
probability  that  some  of  such  contributories  will  partly  or  wholly  fail 
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to  pay  the  amount  of  such  call,  I  believe  that,  for  the  purpose  of  realising  Part  VII. 
the  amount  required  as  before  mentioned,  it  is  necessary  that  a  call  of 

£  per  share  should  be  made.  ,,,.   ,. 

^  vVmdmg-up 

Sworn,  Ac.  rules. 

3rd  Schedule. 
No.  M.— Summons  for  Intended  Call.     [Rule  36.] 

In  the  matter,  <&c. 
Let  all  parties  concerned  attend  at  my  Chambers  in  the  Supreme  Court  at 
,  on  day,  the  day  of  ,  18      ,  at 

of  the  clock  in  the  noon,  on  the  hearing  of  an  applica- 

tion on  the  part  of  the  Official  Liquidator  of  the  above-named  company 
that  a  call  to  the  amount  of  £  per  share  may  be  made  on  all  the 

contributories  [Or,  if  upon  any  particular  clcus,  specify  the  same]  of  the 
said  company. 

This  summons  was  taken  out  by  A.  and  B.,  of  ,  solicitors  for 

the  said  Official  Liquidator. 
To  Mr,  A.B.,  of  &c.,  a  contributory  of  | 

tlie  8ai<l  company  proposed  to  be  | 

included  in  the  said  call. 

No.  35. — Advertisement  of  Intended  Call.     [Rule  36.] 

In  the  matter,  Ac. 
By  directitm  of  his  Honour  Mr.  Justice  notice  is  hereby  given 

that  the  said  Judge  has  appointed  ,  the  day  of  , 

18      ,  at  o'cltxik  in  the  noon,  at  his  chambers  at  , 

to  make  a  call  on  all  the  contributories  of  the  said  company  {or  as  the 
<:ase  may  6^J,  and  that  the  Official  Liquidator  of  the  said  company  pro- 
poses that  such  call  shall  be  for  £  per  share.  All  persons  inter- 
<?8te<l  are  entitled  to  attend  at  sucli  day,  hour,  and  place  to  offer  objections 
to  sucli  call. 

Dated  this  <lay  of  ,  18      . 

(t.H.,  Registrar. 

No  m.—General  Order  for  a  Call.     [Rule  37.] 

In  the  Supreme  Court  of  New)  ,  the  day 

Zealand,  District.'"     of  18      . 

In  the  matter,  &c. 
Upon  the  application  of  the  Official  Liquidator  of  the  above-named  com- 
pany, and  upon  reading  two  orders  dated  the  day  of  , 
18  ,  and  the  day  of  i  18  ,  the  Registrar's  certificate 
dated  the  day  of  ,  18  ,  an  affidavit  of  the  said  Official 
Liquidator,  filed  the  day  of  ,  18  ,  and  the  exhibit 
marked  A,  therein  referred  to,  and  an  affidavit  of  filed  the 
day  of  )  18  ,  it  is  ordered  that  a  call  of  pounds 
per  share  be  made  on  all  the  contributories  of  the  said  company  [or  as  tJie 
^ase  may  be].  And  it  is  ordered  that  each  such  contributory  do,  on  or 
before  the  day  of  1 18  ,  pay  into  the  Bank  of  , 
to  the  account  of  the  Official  Liquidator  of  the  Company,  tlie 
Amount  which  will  be  due  from  him  or  her  in  respect  of  such  call. 
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No.  37. — Notice  to  be  Served  with  the  General  Order  far  a  Call. 

[Rule  37.] 
In  the  matter,  &c. 

The  amount  due  from  you,  A.B.,  in  respect  of  the  call  made  by  the  abore 
[or  within]  order,  is  the  sum  of  £  ,  which  sum  is  to  be  paid  by  you 

into  the  Bank  of  ,  to  the  account  mentioned  in  the  said  order. 

You  can  pay  the  same  in  person  or  through  a  banker  or  other  agent ;  but 
this  notice  and  copy  order  must  be  produced  at  the  bank  upon  such  pay- 
ment, and  the  cashier  of  the  bank  will,  upon  receiving  the  same,  deliver 
to  you  a  certificate  of  the  payment-in,  numbered  ,  signed  by  the 

said  cashier.  In  order  to  prevent  proceedings  being  taken  against  you  for 
non-payment,  you  must,  immediately  upon  such  payment-in,  cause  written 
notice  of  the  payment,  and  of  the  date  thereof,  to  be  given  to  me  as  the 
Official  Liquidator  of  the  said  company,  at  my  office,  No.        ,  Street, 


To  Mr.  A.B. 


R.P.H.,  Official  Liquidator. 


No.   38. — Affidavit  in  support  of  Application  for  Order  for  Payment  of 
Call  due  from  Contributorits,     [Rule  38.] 

In  the  Supreme  Court  of  New) 
Zealand,  District.  / 

In  the  matter,  &c. 
I,  R.P.H.,  of  &c.,  the  Official  Liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows : 

1.  None  of  the  contributories  of  the  said  company  whose  names  are 
set  forth  in  the  Schedule  hereunto  annexed,  marked  A,  have  paid  or 
caused  to  be  paid  the  respective  sums  set  opposite  their  respective  names 
in  the  said  Schedule,  and  which  sums  are  the  respective  amounts  now  due 
from  them  respectively  in  respect  of  the  call  of  £  per  share,  in  pur- 
suance of  the  order  of  the  Judge  in  that  behalf,  dated  the  day  of 

,18      . 

2.  The  respective  amounts  or  sums  set  opposite  the  names  of  such 
contributories  respectively  in  such  Schedule  are  the  true  amounts  due  and 
owing  by  such  contributories  respectively  in  respect  of  the  said  call. 

Sworn,  &c. 

A. 

THE  SCHEDULE  ABOVE  REFERRED  TO. 


No.  on 
List. 


Name. 


Address. 


Description. 


JL 


In  what 
Character 
included. 


Amonnt  doe. 


£    s.    d. 


Note. — In  addition  to  the  above  affidavit,  an  affidavit  of  the  service 
of  the  order  and  notice  (Nos,  36  and  87)  will  be  required. 
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No.  39.— Order  fw  Payment  of  Call  due  from  a  Contributory,     [Rule  38.] 

In  the  Supreme  Court  of  New)  ,  the  day 

Zealand,  District./     of  ,  18      . 

In  the  matter,  &c. 
Upon  the  application  of  the  Official  Liquidator  of  the  above-named  com- 
pany, and  upon  reading  the  order  dated  the  day  of  , 
18  ,  an  affidavit  of  ,  filed  the  day  of  ,  18  , 
and  an  affidavit  of  the  said  Official  Liquidator,  filed  the  day  of 
,18  ,  it  is  ordered  that  CD.,  of  &c.  [or  E.F.,  of  Ac,  the  legal 
personal  representative  of  L.M.,  late  of  &c.,  deceased],  one  of  the  con- 
tributories  of  the  said  company  [or,  if  against  several  contributorieSf  the 
several  persons  named  in  the  second  column  of  the  Schedule  to  this  order, 
being  respectively  con  tributories  of  the  said  company],  do,  on  or  before 
the  day  of  >  18  ,  or  within  four  days  after  service  of 
this  order,  pay  into  the  Bank  of  ,  to  the  account  of  the  Official 
Liquidator  of  the  Company  [or  to  A.B.,  the  Official  Liquidator  of 
the  said  company,  at  his  office.  No.  ,  Street,  in  ] ,  the 
«um  of  £  [If  against  a  personal  representative,  add — out  of  the 
assets  of  the  said  L.M.,  deceased,  in  his  hands  as  such  legal  or  personal 
representative  as  aforesaid,  to  be  administered  in  a  due  course  of  adminis- 
tration, if  the  said  E.F.  has  in  his  hands  so  much  to  be  administered  {or 
if  against  several  contributories,  the  several  sums  of  money  set  opposite  to 
their  respective  names  in  the  sixth  column  of  the  said  Schedule  hereto)], 
such  sum  [or  sums]  being  the  amount  [or  amounts]  due  from  the  said 
CD.  [or  L.M.]  [or  the  said  several  persons  respectively]  in  respect  of  the 
eall  of  £  per  share  made  by  the  said  order  dated  the  day 
of              ,  18      . 


THE  SCHBDULB  BBFEBRBD  TO  IN  THB  FORBGOING   ORDBB. 


No.  on 
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Address. 


Description. 


In  what 
Character 
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Amount  due. 
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No.  40. — Notice  to  be  indorsed  on  or  served  with  every  Order  directing 
Payment  of  Money  into  the  Bank,       [Rule  42.] 

You  can  make  the  payment  directed  by  the  within  [or  above]  order  at  the 
Bank  of  in  person,  &c.  [as  in  the  Form  No,  S7] , 

To  Mr.  R.P.H.,  Official  Liquidator. 

No.  41.— Ceriijicate  of  Payment  of  Money  into  the  Bank,      [Rule  42.] 
In  the  matter,  &c. 
No. 
I  HBRBBY  certify  that  CD., 

the  sum  of 
Liquidator  of  the 

day  of  ,  18 

For  the  Bank  of 
£ 


day  of  ,  18      . 

of  &c.,  has  this  day  paid  into  the  Bank  of 
,  to  be  placed  to  the  credit  of  the  Official 
Company,  pursuant  to  an  order  dated  the 


H.M.,  Cashier. 
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Part  YII.        No.  42.  -Affidavit  of  Service  of  Order  for  Payment  of  Call.      [Rule  38.] 

In  the  Supreme  Court  of  New  > 
Zealand,  District. ' 

In  the  matter,  &c. 
I,  J.B.,  of  &c.,  make  oath  and  say  as  follows:  — 

1.  I  did,  on  the  day  of  ,  18        ,  personally  sene 

G.F.,  of  ,  in  the  District  of  ,  &c.,  with  an  order  made  in 

this  matter  by  his  Honour  Mr.  Justice  ,  dated  the  day  of 

,  18      ,  whereby  it  was  ordered  [Set  out  the  order  in  the  past  tensfl 
by  delivering  to  and  leaving  with  the  said  G.F.,  at  ,  a  true  copy 

of  the  said  order,  and  at  the  same  time  producing  and  showing  unto  him, 
the  said  G.F.,  the  said  order  duly  entered. 

2.  There  was  indorsed  on  the  said  copy,  when  so  served,  the  following 
words,  that  is  to  say:  **  If  you,  the  within-named  G.F.,  neglect  to  obey 
this  order  by  the  time  therein  limited,  you  will  be  liable  to  be  arrested 
under  a  writ  of  attachment  issued  out  of  the  Supreme  Court  of  New 
Zealand,  and  also  be  liable  to  have  your  estate  sequestered  for  the  purpose 
of  compelling  you  to  obey  the  same  order." 

Sworn,  &c. 

No.  4:3.— Affidavit  of  Non-payment  of  Money  by  Order  directed  to  be 
paid  into  the  Bank,     [Rule  43.J 

In  the  Supreme  Court  of  New) 
Zealand,  District. ) 

In  the  matter,  &c. 

I,  R.P.H.,  of  Ac,  the  Official  Liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows  :— 

1.  G.F.,  the  person  named  in  an  order  made  ih  this  matter  by  his 
Honour  Mr.  Justice  ,  dated  the  ,  dky  of  ,  18      , 

has  not  paid  into  the  Bank  of  ,  to  the  account  of  the  Official 

Liquidator  of  the  Company,  the  whole  or  any  part  of  the  sum 

of  £  as  by  the  said  order  directed. 

[Or,  in  case  of  several  parties: 

1.  None  of  the  several  persons  whose  names  and  addresses  are  set 
forth  in  the  Schedule  hereunder  written,  and  who  have  respectively 
been  duly  served  with  orders  made  in  this  matter  by  his  Honour  Mr. 
Justice  ,  of  the  respective  dates  set  opposite  to  their  respective 
names  in  the  said  Schedule,  have  paid  into  the  Bank  of  ,  to  the 
account  of  the  Official  Liquidator  of  the  Company,  the  whole  or 
any  part  of  the  several  sums  of  money  set  opposite  to  their  respective 
names  in  the  Schedule  hereunder  written,  as  by  the  said  orders  respec- 
tively directed. 

2.  I  am  enabled  to  depose  to  such  non-payment  by  reason  of  my 
having  this  day  ascertained,  by  inquiry  at  the  said  bank,  that  such  pay- 
ment [ar  payments]  has  [or  have]  not  been  made,  and  seen  the  certificate 
of  payment-in,  numbered  [or  several  certificates  of  payment-in, 
the  numbers  whereof  respectively  are  set  forth  in  the  sixth  column  of  the 
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said  Schedule,  opposite  the  names  of  the  said  respective  persons,  being  Part  YII. 

certificatesj ,  furnished  by  me  to  the  cashier  of  the  said  bank  fi)r  delivery    

to  the  said  (t.F.  [or  several  iwrsons  respectively]  upon  such  payment  [or   ^.    ,. 
payments]  being  made,  still  in  the  hands  of  the  cashier  of  the  said  bank,   rules. 
No  notice  [or  notices^  of  such  payment  [or  payments]  having  been  made  3rd  Schedule, 
has  [or  have]  been  given   to  me  by  the  said  G.F.  [or  several  persons 
respectively] . 
Sworn,  &c. 

THE   HCHEDITLB   ABOVK   REFERRED   TO. 


Kam..  Addre».       JDe«,ripUon.      Amount       bij^T^  Sider.  Ce^ii^U>. 


No.  44. — Notice  lOr  Advertisement]  of  Meeting  of  Creditors  or  Con- 
tributories.     [Rules  48,  49.] 

In  the  matter,  &c. 
Notice  is  hereby  given  that  his  Honour  IVIr.  Justice  has  directed 

a  meeting  of  the  creditors  [or  contributories]  of  the  above-named  com- 
])any  to  be  summoned  pursuant  to  the  above  statute,  for  the  purpose 
of  ascertaining  their  wishes  as  to  [State  the  object  for  which  meeting 
called,  unless  notice  is  by  advertisement,  in  which  case  say,  certain 
matters  relating  to  the  winding-up  of  the  said  company],  and  that 
such  meeting  will  be  held  on  day,  the  day  of  , 

18      ,  at  o'clock  in  the  noon,  at  in  the  District  of 

,  at  which  time  and  place  all  the  creditors  [or  contributories] 
of  the  said  company  are  requested  to  attend.  [The  said  Judge  has 
appointed  U.T.,  of  <&c.,  to  act  as  chairman  of  such  meeting.] 

Dated  this  day  of  ,  18      . 

R.P.H.,  Official  Liquidator. 

No.  '4b. ^Appointment  of  Proxy  to  vote  at  Meeting  of  Creditors  or  Con- 
tributories.    [Rule  49.] 
In  the  matter,  &c. 
I,  W.S.,  of  ,  being  a  creditor  [or  contributory]   of  the  above- 

named  company,  hereby  appoint  of  ,  as  my  proxy  to 

vote  for  me,  and  on  my  behalf,  at  the  meeting  of  the  creditors  [or  con. 
tributories]  of  the  said  company,  summoned  by  direction  of  his  Honour 
IVIr.  Justice  ,  to  be  held  on  the  day  of  ,  and  at 

any  adjournment  thereof. 

As  witness  my  hatid  this  day  of  ,  18      • 


Signed  by  the  said  W.S.  in  thei 
presence  of  ) 

J.M.,  of  Ac. 


W.S. 
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Part  YII.     No.  46. — Memorandum  of  Appointment  of  a  Person  to  act  a$  Chairman  ai 
Meeting  of  Creditors  or  Contributories.     [Rule  oO.j 

Winding-up  In  the  matter,  Ac. 

3d* Schednl      ^^®  Honour  Mr.  JuBtice  has  appointed  Mr.  H.T.,  of  Ac,  one  of 

the  creditors  \pr  contribatories]  of  the  above-named  company,  to  act  as 
chairman  of  a  meeting  of  the  creditors  [or  contributories]  of  the  said 
company,  summoned  by  direction  of  the  said  Judge,  pursuant  to  the 
above  statute,  to  be  held  on  day,  the  day  of  , 

18      ,  at  o'clock  in  the  noon,  at  ,  and  to 

report  the  result  of  such  meeting  to  the  said  Judge. 

The  said  meeting  is  summoned  for  the  purpose  of  ascertaining  the 
wishes  of  the  creditors  [or  contributories]  of  the  said  company  as  to 
[State  the  object  for  which  meeting  called]  ;  and  at  such  meeting  the  votes 
of  the  creditors  [or  contributories]  may  be  given  either  personally  or  by 
proxy. 

Dated  this  day  of  ,  18    . 

G.H.,  Registrar. 

No.  47. — Chairman's  Report  of  Result  of  Meeting  of  Creditors  or 
Contributories,     [Rules  48,  49,  50.] 

In  the  matter,  &c. 
I,  H.T.,  the  person  appointed  by  his  Honour  Mr.  Justice  to  act 

as  chairman  of  a  meeting  of  creditors  [or  contributories]  of  the  above- 
named  company,  summoned  by  advertisement  [or  notice]  dated  the 
day  of  »  18    ,  and  held  on  the  day  of  i  18    ,  at 

,  do  hereby  report  to  the  said  Judge  the  result  of  such  meeting 
as  follows : — 

The  said  meeting  was  attended,  either  personally  or  by  proxy,  by 
creditors,  to  whom  debts  against  the  said  company  have  been 
allowed,  amounting  in  the  whole  to  the  value  of  £  [or  by 

contributories »  holding  in  the  whole  shares  in  the  said  company, 

and  entitled  respectively,  by  the  regulations  of  the  company,  to  the 
number  of  votes  hereinafter  mentioned] . 

The  question  submitted  to  the  said  meeting  was  whether  the  creditors 
[or  contributories]  of  the  said  company  approved  of  the  proposal  of  the 
Official  Liquidator  of  the  said  company  that,  &c.  [as  the  case  may  be] ,  and 
wished  that  such  proposal  should  be  adopted  and  carried  into  effect. 

The  said  meeting  was  unanimously  of  opinion  that  the  said  proposal 
should  [or  should  not]  be  adopted  and  carried  into  effect.  Or — ^The  result 
of  the  voting  upon  such  question  was  as  follows:  The  under-mentioned 
creditors  [or  contributories]  voted  in  favour  of  the  said  proposal  being 
adopted  and  carried  into  effect  :— 


Name  of 
Creditor  [or 
Contribatory]. 


Address. 


Value  of  Debt 
[or  No.  of 
Shares]. 


No.  of  Votes  conferred  on 
each  Contribatory  by 
the  Regulations  of  the 
Company. 
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The  undermentioned  creditors  [or  contributoriee]  voted  against  the  said  Part  YII. 
proposal  being  adopted  and  carried  into  effect : — 

Winding- ap 

rules. 

3rd  Schedule. 


Name  of 
Creditor  [or 
Contributory]. 


Address. 


Value  of  Debt 
[or  No.  of 
Shares]. 


No.  of  Votes  conferred  on 
each  Gontribntorv  by 
the  Regulations  of  the 
Company. 


Dated  this 


day  of 


,18     . 
(Signed) 


H.T.,  Chairman. 


No.  48. — Memorandum  of  Sanction  of  Judge  to  accepting  Bill  of  Exchange. 

[Rule  61.] 
In  the  matter,  &c. 
His  Honour  Mr.  Justice  has  sanctioned  the  acceptance  of  this  bill 

of  exchange  by  the  Official  Liquidator  on  behalf  of  the  said  company. 

G.H.,  Registrar. 

No.  49. — Memorandum  of  Agreement  of  Compromise  vnth  a  Contributory, 

[Rule  52.] 
In  the  matter,  <&c. 
Memorandum  of  agreement,  entered  into  this  day  of  , 

18    ,  between  R.P.H.,  of  &c.,  the  Official  Liquidator  of  the  above- 
named  company,  of  the  one  part,  and  S.B.,  of  &c.,  one  of  the  con- 
tributories  of  the  said  company,  of  the  other  part. 
Whereas  the  said  S.B.  has  been  settled  on  the  list  of  contributories  of 
the  said  company  as  a  contributory  in  respect  of  shares  in  the  said 

company:   And  whereas,  by  an  order  made  by  his  Honour  Mr.  Justice 

,  dated  the  day  of  ,  18     ,  a  call  of  £ 

per  share  was  made  on  all  the  contributories  of  the  said  company,  and 
there  is  now  due  from  the  said  S.B.  to  the  said  company  the  sum  of 
X  in  respect  of  the  said  call :     And  whereas  the  said  S.B.  has 

proposed  to  pay  to  the  said  Official  Liquidator  the  sum  of  £  by 

way  of  compromise,  and  in  satisfaction  and  discharge  of  the  said  sum  of 
X  ,  and  of  all  liability  whatsoever  as  a  contributory  of  the  said 

company :  And  whereas  the  said  Official  Liquidator,  having  investigated 
the  affairs  of  the  said  S.B.,  and  believing  that  such  compromise  will 
be  beneficial  to  the  said  company,  hath,  in  exercise  of  the  power  for 
that  purpose  given  to  him  by  the  above  statute,  agreed  to  accept  the 
same,  subject  to  the  sanction  of  the  said  Judge  and  to  the  conditions  and 
agreements  hereinafter  contained:  Now  it  is  hereby  agreed  by  and 
between  the  said  parties  hereto,— 

1.  That  the  said  Official  Liquidator  shall,  before  the  day  of 

next,  apply  to  the  said  Judge  at  Chambers  to  sanction  this 
agreement  of  compromise. 

2.  That,  upon  this  agreement  being  sanctioned  by  the  said  Judge, 
the  said  S.B.  shall,  within  days  next  after  such  sanction,  pay  to 
the  said  Official  Liquidator  the  said  sum  of  X  ,  and,  when  thereto 
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reqiiire<l,  shall  do  and  execute  all  such  acts  and  deeds  as  may  be  neces- 
sary for  transferring  or  surrendering  and  releasing  to  the  said  Official 
Liquidator  on  behalf  of  the  said  company,  or  in  such  manner  as  the 
said  Judge  may  direct,  the  said  shares  held  by  the  said  S.B.  in  thi- 
said  company,  and  all  claim  and  demand  whatsoever  which  the  .«aid 
S.B.  has  or  may  have  against  the  said  company  in  resi>ect  of  the  said 
shares,  or  the  distribution  of  the  assets  of  the  said  company,  or  otherwise 
howsoever. 

3.  That  the  said  sum  of  £  ,  and  the  transfer  or  surrender  an<l 
release  of  the  said  shares  and  interest  of  the  said  S.B.  as  aforesaid,  shall 
be  accepted  by  the  said  Official  Li<iuidator  as,  and  be  deemed  and  taken 
to  give  to  the  said  8.B.,  a  full  and  complete  discharge  from  all  calls  and 
liabilities,  claims  and  demands  whatsoever  which  the  said  company, 
or  the  Official  Liquidator  thereof,  has  now  or  may  hereafter  have  or  be 
entitled  to  against  the  said  S.B.  in  respect  of  his  being  or  having  been 
the  holder  of  the  said  shares,  or  otherwise  as  a  contributory  to  the  said 
company. 

4.  That,  in  case  this  agreement  shall  not  be  sanctioned  by  the  said 
Judge,  it  shall  cease  and  determine,  and  the  said  Official  Liquidator  and 
the  said  S.B.  shall  be  remitted  to  their  original  rights  with  respect  to 
each  other,  as  if  this  agreement  had  not  been  entered  into. 

5.  That,  in  case  this  agreement  shall  be  sanctioned  by  the  said 
Judge,  and  the  said  S.B.  shall  not  in  all  respects  perform  the  same  on 
his  part,  the  Official  Liquidator  shall  l>e  at  lil)erty,  with  the  sanction  of 
the  said  Judge,  and  without  notice  to  the  said  S.B.,  to  enforce  the 
performance  thereof,  or,  with  the  like  sanction,  to  give  notice  to  the 
said  S.B.  that  he  abandons  this  agreement,  whereupon  the  same  shall 
cease  and  determine,  and  the  said  Official  Liquidator  shall  be  entitled 
to  proceed  against  the  said  S.B.  to  enforce  payment  of  the  said  sum 
of  £  ,  or  so  much  thereof  as  shall  then  remain  due  and  unpaid, 
as  if  this  agreement  had  not  been  entered  into. 

R.P.H.,  Official  Liquidator. 
S.B. 
Witness  to  the  signature  of  | 
the  said  R.P.H.  and  S.B. :  '- 
CD.,  of  &c.  ) 


No.  no.— Memorandum  of  Sanction  of  Judge  to  Agreement  of  Compromi$e, 

[Rule  52. J 
In  the  matter,  &c. 
His   Honour   Mr.  Justice  has    sanctioned    this  agreement  of 

compromise. 

G.H.,  Registrar. 

No.  51.     Order  of  Memorandum  of  the  Sanction  of  the  Judge  for  certain 
Acts  to  be  done  by  the  Official  Liquidator.      |  Rule  63.] 

In  the  Supreme  Court  of  New) 

Zealand,  District,  l' 

In  the  matter,  &c. 
His  Honour  Mr.  Justice  doth  hereby  sanction  [or  has  sanctioned] 

the  following  proceedings  being  taken  [or  acts  being  done]  by  the  Offidal 


day  of 


18 
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Liquidator  of  the  above-named  conipany,  namely  {State  the  prtpceedingn  to   Part  YII, 
6^  taken  or  acts  to  be  done^  as'  the  bringing  [or  instituting    and  prosecuting 
an  acti(m  in  the  name  and  on  belialf  of  the  said  company  against  [oi 
defending  an  action  brought  against  the  said  company  by]  K.M.,  of  &c., 
to  recover  a  debt  or  sum  of  £  allegcnl  to  l)e  due  from   [or  to]    the 

said  K.M.  to  [or  Irani]  the  said  company,  &c. 

(4.H.,  Registrar. 

No.  52. — Appearance  Book.     [Rule  02.] 
In  the  matter,  &c. 

APPEAR.ANCK  B(K)K. 


Winding-up 

rules. 

3rd  Schedule. 


Date  when 

Appearance 

entered. 


Party's 
Name. 


fe  =  0 

III 


£." 


ija  o  . 


lis -eg 


aS-3 


No.  53. — Summons  for  Permons  to  attend  at  Chambers  to  be  examined. 
:**  The  Companiee  Act,  1882,'*  Section  177.] 

In  the  Supreme  Court  of  New  i 
Zealand ,         District .  / 
In  the  matter,  &c, 
A.B.,  of  Ac,  and  E.F.,  of  &c.,  are  hereby  severally  summoned  to  attend 
at  the  Chambers  of  his  Honour  Mr.  Justice  ,  in  the  Supreme 

Courthouse,  at  ,  on  the  day  of  ,  18      ,  at 

of  the  cloclc  in  the  noon,  to  be  examined  on  the  part  of 

the  Official  Liquidator  [or  of  W.D.,  of  &c.],  for  the  purpose  of  proceedings 
directed  by  his  Honour  to  be  taken  before  me  in  the  above  matter.  [And 
the  said  A.B.  is  required  to  bring  with  him  and  produce,  at  the  time  and 
place  aforesaid,  a  certain  indenture  {Describe  documents),  and  all  other 
books,  papers,  deeds,  writings,  and  other  documents  in  his  custody  or 
power  in  anywise  relating  to  the  above-named  company.] 

Dated  this  day  of  ,  18      . 

G.H.,  Registrar. 

This  summons  was  taken  out  by  Messrs.  C.  and  D.,  of 
solicitors  for  the  Official  Liquidator  [or  for  the  said  W.D.]. 

No.  54. — Certificate  of  the  Company  being  completely  wound  up,  and  of 
the  Official  Liquidator  having  passed  his  Final  Account.     [Rule  68.] 

In  the  matter,  &c. 
In  pursuance  of  the  directions  given  to  me  by  his  Honour  Mr.  Justice 
,  I  hereby  certify  that  R.P.H.,  the  Official  Liquidator  of  the 
above-named  company,  has  passed  his  final   account  as   such    Official 
Liquidator,  and  that  the  balance  of  £  thereby  certified  to  be 

due  to  [or  from]  the  said  Official  Liquidator  has  been  paid  in  the  manner 
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Part  YU.     directed  by  the  order  dated. the  day  of  IB      ,  and  that 

the  affaire  of  the  said  company  have  been  completely  wound  up. 
Winding-up  "^^^  evidence  produced,  Ac. 

roles.  Dated  this  day  of  18 

3rd  Schedule.  •  G.H.,  Registrar. 

Approved  the  day  of  ,  18     . 

No.  56. — Order  to  Dissolve  the  Company.     [Rule  68.] 

In  the  Supreme  Court  of  New)  dav  of  18 

Zealand,  District.)  ^  ' 

In  the  matter,  Ac. 
Upon  the  application  of  the  Official  Liquidator  of  the  above-named  com- 
pany, and  upon  reading  an  order  dated  the  day  of  ,  and  the 
Registrar's  certificate,  dated  the  day  of  ,  whereby  it  appears 
that  the  affairs  of  the  said  company  have  been  completely  wound  up,  and 
that  the  balance  of  £  ,  due  from  [or  to]  the  Official  Liquidator,  has 
been  paid  in  manner  directed  by  the  said  order,  It  is  ordered  that  the  said 
Company  be  dissolved  as  from  this  day  of  18  , 
and  that  the  bond  dated  the  day  of  ?  18  ,  entered  into  by 
the  said  Official  Liquidator,  together  with  W.B.  and  T.P.,  his  sureties,  be 
released  [or  that  such  other  security  as  the  Official  Liquidator  may  hate 
given  be  released  and  discharged] . 

JAMKS  PRENDERGAST. 

THOMAS  B.  GILLIES. 

JOSHUA  S.  WILLIAMS. 
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PART   VIII. 

MINING   COMPANIES. 

CHAPTER   I. 

Mining;    Ivompanies. 

Thtt  different  kinds  of  Mining  Oompaniea, 

Provisions  applying  to  Joint  Stock  Oompanios  formed  for 

MininiC  Purposes. 
Differences  between  Mining  and  Joint  Stock  Oompanies. 
British  and  Forei^  Oompanies. 
Stamp  Duties. 

The  different  kinds  of  Mining  Oompanies. 

A  MINING  company  may  be  formed : —  Part  YIII. 

1.  Under  The  Companies  Act,  1903  (subject  to  certain  pro-  ^'^P'  ^' 

visions  of  The  Mining  Companies  Act,  1894,  and   its 

amendments  hereafter  to  be  noticed).  Mining 

'  Companies. 

2.  Under  Part  I.  of  The  Mining  Companies  Act,  1894. 

3.  Under  Part  III.  of    The   Mining  Companies  Act,  1894 

(Prepayment  companies). 

4.  Under  Part   IV.  of  The   Mining  Companies   Act,   1894 

(No-liability  companies). 
The  reason  for  the  essential  difference  between  mining 
companies  formed  under  The  Companies  Act,  1903  (or  under 
the  Acts  thereby  consolidated)  and  mining  companies  formed 
under  The  Mining  Companies  Act,  1894,  is  to  be  found  in  the 
fact  that  The  Mining  Companies  Act,  1894,  applies,  to  mining 
companies  formed  thereunder,  the  principles  of  "Cost -Book 
Mining  Companies" — a  system  which  originated  on  the  Stan- 
naries in  Devon  and  Cornwall  some  hundreds  of  years  ago. 
This  system  was  adopted  on  the  Victorian  goldfields,  and  the 
New  Zealand  Mining  Companies  Acts  which  preceded  the  Act  of 
1894  appear  to  have  been  modelled  on  the  Victorian  statutes. 
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MINING   COMPANIES. 
The  DUTerent  Kinds  of  Mining  Oompanies. 

The  basis  of  the  cost -book  system  is,  that  the  capital 
account  and  working  account  are  kept  entirely  separate, 
and,  under  the  cost-book  system  proper,  each  fortnightly  or 
monthly  period  of  operations  is,  as  it  were,  a  distinct  venture; 
see  Bodmin  United  Mines  Co,^  23  Beav.  370;  Prosper  United 
Mining  Co.,  7  Ch.  286;  Frank  Mills  Mining  Co.,  23  CD.  52; 
The  Stannaries  Act,  1869,  32  and  33  Vict.  C.  19.  The  position 
of  the  "  manager  "  under  the  Mining  Companies  Acts  seems  to 
be  analogous  to  that  of  the  "  purser "  of  companies  or  mining 
partnerships  formed  on  the  cost-book  principle. 

In  New  Zealand  the  prepayment  system  is,  perhaps,  the 
nearest  approach  to  the  cost-book  system  proper.  The  cardinal 
feature  of  the  no-liability  company  is  directly  opposed  to  the 
fundamental  principle  of  trading  companies.  The  term  "adven- 
turer," used  in  the  books  as  descriptive  of  the  cost-book  miner, 
seems  strictly  applicable  to  the  member  of  the  prepayment  or 
no-liability  company.  The  limited  liability  company  under  Part 
I.  of  The  Mining  Companies  Act,  1894,  is  a  compromise  between 
the  cost-book  system  and  the  ordinary  joint  stock  trading  com- 
pany (under  The  Companies  Act,  1903). 

The  distinctive  feature  of  the  prepayment  company  is  that 
"  no  part  of  its  expenditure  incurred  at  or  previous  to  the  time 
of  making  a  call  shall  be  paid  out  of  the  call "  (Sec.  127  (1)  of 
1894,  No.  51),  an  estimate  being  made  prior  to  the  commence- 
ment of  the  month  of  the  expenditure  for  the  month,  and  a  call 
being  made  accordingly.  The  call  is  a  debt  due  by  the  share- 
holder to  the  company.  Any  director  incurring  or  authorising 
expenditure  in  excess  of  the  amount  realised  by  means  of  the 
call  (excepting  as  to  borrowed  money  or  profits)  shall  be  person- 
ally liable  therefor,  and  the  company  shall  not  be  liable. 

The  distinctive  feature  of  the  no- liability  company  is  lliat 
"the  acceptance  of  a  share  in  any  such  company,  whether  hy 
original  allotment  or  transfer,  shall  not  be  deemed  a  contract 
on  the  part  of  the  person  accepting  the  same  to  pay  any  calls  in 
respect  thereof,  or  any  contribution  to  the  debts  and  liabilities  of 
the  company,  and  such  person  shall  not  be  liable  to  be  sued  for 
any  such  calls  or  contributions,  but  he  shall  not  be  entitled  to 
a  dividend  upon  any  share  upon  which  a  call  shall  be  due  and 
unpaid  "  (Sec.  129  (2)  of  1894,  No.  61). 

In  the  case  of  prepayment  companies  (and  of  companies 
formed  under  Part  I.  of  the  Act),  on  default  in  payment  of 
a  call  for  twenty-one  days  the  share  is  absolutely  forfeited,  but 
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without  releasing  the  shareholder  from  liability  for  calls  made.  Part  YIII. 
If   within   fourteen   days    after    due   date   proceedings   for   the  Chap«  1. 
recovery  of  the  call  shall  have  been  commenced,  forfeiture  is 
postponed  until   twenty-one   days   after   judgment,  and  if   tlie  Forfeituwof 
amount  of  the  call  is  in  the  meantime  paid  or  recovered,  the  mining  oom- 
ehare  is  not  forfeited.     The  holder  of  a  forfeited  share  continues  P'^°'«s. 
liable  for  twelve  months  for  debts  incurred  prior  to  forfeiture. 

In  the  case  of  a  no-liability  company  the  share  is  absolutely 
forfeited  on  the  expiration  of  fourteen  days  after  the  due  date  of 
the  call,  and  the  share  is  sold  by  the  company,  the  shareholder 
receiving  any  surplus,  after  the  amount  due  to  the  company  and 
expenses  are  paid  (Sec.  6  of  The  Mining  Companies  Acts  Amend- 
ment Act,  1897). 

In  the  case  of  a  limited  company  under  Part  1.  of  The 
Mining  Companies  Act,  1894,  "every  person  in  whose  name 
any  share  in  a  company  shall  be  registered  in  the  register  of 
members  hereinafter  mentioned  shall,  while  it  shall  be  so  regis- 
tered, be  liable  to  contribute  to  the  assets  of  the  company  for 
the  purposes  thereof,  and  for  its  debts,  liabilities,  and  o])liga- 
tions,  and  for  adjusting  the  rights  of  the  shareholders  amongst 
themselves,  to  the  amount  from  time  to  time  remaining  unpaid 
on  such  share"  (Sec.  42  of  1894,  No.  51);  cf.  Sees.  14  and  66  of 
1903,  No.  53. 

The  same  provisions  (as  to  forfeiture  of  shares  on  the  expiry 
of  twenty-one  days  from  the  due  date  of  a  call  in  case  the  call 
shall  not  be  paid)  as  apply  to  prepayment  companies,  apply  to 
limited  mining  companies  under  Part  I. 

Oompanies  formed  for  Mining  purposes  under  The  Gompanies 
Act,  1903,  or  the  Acts  repealed  thereby. 

As  to  the  meaning  of  "mining  purposes,"  see  Sec.  3  of  The  Joint  stock 
Mining  Companies  Act,  1894,  and  for  the  purposes  of  Sec.  2  of  p^"^"«  °^™" 
The  Mining  Companies  Acts  Amendment  Act,  1897,  relating  to 
foreign  companies,  see  the  definition  of  "mining  operations"  and 
"mining  purposes"  in  Sec.  6  of  The  Mining  Act,  1898. 

When  a  company  is  formed  or  registered  for  mining  pur- 
poses under  The  Companies  Act,  1882,  or  1903,  certain  provisions 
of  The  Mining  Companies  Act,  1894,  and  its  amendments,  apply 
to  such  a  company. 

These  provisions  are  as  follow : — 

1.  Sections  32,  33,  35,  and  36  of  The  Mining  Companies  Act, 
1894,  relating  to  half-yearly  statements  and  yearly  returns ;  see 
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Part  YIII. 
Chap.  1. 

Joint  stock 
mining  com- 
panies. 


Oompaiii««  Formed  Under  The  Oompaniea  Act,  1908. 

Sec.  6  of  The  Companies  Act,  1902,  No.  51,  and  Sec.  35  of  The 
Mining  Companies  Act,  1894. 

2.  Sections  47  to  52  inclusive  of  The  Mining  Companies 
Act,  1894,  relating  to  the  transfer  of  shares ;  see  Sec.  47  thereof. 

3.  The  Mining  Companies  Acts  Amendment  Act,  1895, 
giving  power  to  a  mining  company  to  dispose  of  its  under- 
taking;   see  Sec.  2  thereof. 

4.  Sections  6  to  9  inclusive  of  The  Mining  Companies. Acts 
Amendment  Act,  1896,  extending  the  provisions  of  the  Act  of 
1895 ;  see  Sec.  5  of  the  Act  of  1896. 

5.  Section  2  of  The  Mining  Companies  Acts  Amendment 
Act,  1898,  relating  to  exemption  from  annual  licence  duty. 

See  also  Sees.  1  to  14  of  The  Stamp  Act  Amendment  Act, 
1902  (No.  12),  as  to  transfers  of  shares  in  mining  companies. 

6.  The  Companies  Act  Amendment  Act,  1900,  and  The 
Companies  Act,  1901,  and  the  amendment  Act  of  1902,  apply 
to  companies  registered  as  joint  stock  companies  for  mining 
purposes  ;   see  Sec.  46  of  1901,  No.  58. 


Prinoipal  Differenoes  between  Oompaniea  formed  for  Mining 
purposes  under  The  Companies  Aot,  1903,  and  Oompanies 
formed  under  The  Mining  Oompanies  Act,  1804. 

1.  The  mode  of  registration  under  The  Mining  Companies 
Act,  1894,  differs  from  that  under  The  Companies  Act,  1903; 
see  Sec.  4  of  1894,  No.  51. 

2.  The  status  and  powers  of  the  manager  of  a  mining  com- 
pany are  peculiar  to  companies  under  The  Mining  Companies 
Act,  1894  ;  Sec.  22,  et  seq. 

3.  A  balance  sheet  is  required  to  be  forwarded  to  share- 
holders half-yearly ;  Sec.  30. 

4.  The  provisions  for  absolute  forfeiture  of  shares  operate  on 
default  by  the  shareholder  without  resolution  of  the  directors; 
see  Sec.  57. 

5.  (a)  Capital  may  be  increased  ;  and, 

{h)  Money  may  be  borrowed,  and  the  property  of  the 
company  mortgaged  ; 
only  with  the  sanction  given  at  an  extraordinary  meeting  of  the 
company  of  a  majority  consisting  of  not  less  than  two-thirds,  in 
number  and  value,  of  the  shareholders,  in  person  or  by  proxy  ; 
Sees.  66  and  70. 
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6.  The  principles  which  govern  the  liability  of  sliareholders  Part  YIII, 


in  prepayment  and  no-liability  companies  are  entirely  opposed 
to  those  which  govern  the  liability  of  sliareholders  in  joint  stock 
companies. 

British  and  Forei^  Gompanies. 

Every  company  incorporated  for  mining  purposes  outside 
New  Zealand  must,  before  commencing  business  in  New  Zealand, 
comply  with  the  provisions  of  Sees.  298  to  309  of  The  Companies 
Act,  1908  (the  new  clauses  corresponding  to  The  Foreign  Com- 
panies Act,  1884)  and  must  comply  with  Sec.  2  of  The  Mining 
Companies  Acts  Amendment  Act,  1897,  which  renders  it  com- 
l)ulsory  for  every  such  conipany  to  keep  a  colonial  register  in 
terms  of  that  section.  As  Foreign  and  British  Companies  are 
not  recpiired  to  register  in  New  Zealand  under  The  Companies 
Act,  1903,  tlie  provisions  of  The  Mining  Acts  do  not  apply  to 
such  companies  exce})ting  as  expressly  provided  ;  see  Sec.  35  of 
1894,  No.  51. 

By  Sec.  2  (7)  of  the  Act  of  1897,  No.  18,  every  such  com- 
pany shall,  witliin  three  months  after  any  report  or  balance- 
sheet  is  submitted  to  any  meeting  of  its  shareholders  held  out  of 
New  Zealand,  tile  in  its  registered  office  in  New  Zealand  a  true 
copy  of  such  report  or  balance-sheet,  and  shall  also  permit  the 
same  to  be  inspected  at  all  reasonable  times  by  any  shareholder 
in  New  Zealand  without  fee. 

See  also  The  Stamp  Act  Amendment  Act,  1902  (No.  12), 
^^ecs.  1  to  14. 

Stamp  Duties. 

-  Mining  companies  wliose  business  is  not  confined  to  mining 
Dperations  exclusively  (see  Sec.  5  of  1898,  No.  38)  must  procure 
an  annual  license  under  The  Stamp  Act,  1882,  Sec.  100 ;  see  Sec. 
2  of  1898,  No.  27,  passed  in  consequence  of  the  decisions  in 
Progress  Mines  of  N.Z.,  15  N.Z.  567,  and  Magnetic  Gold  Dredging 
Co.,  16  N.Z.  318  ;  see  also  p.  121,  et  seq.,  supra. 

Sale  of  Shares. 

A  contract  for  the  sale  of  shares  in  a  mining  company  shall 
not  be  valid  or  enforceable  unless  the  provisions  of  Sec.  3  of 
The  Stamp  Act  Amendment  Act,  1902  (No.  12),  as  follows,  have 
been  complied  with. 

See  also  p.  124  swpra. 
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Part  VIII. 
Ghap.  1. 


Title. 


Short  title. 


Interpretation 


Stamped  con- 
tract-note to 
be  given  on 
sale  of  shares. 


Transfer  not 
to  be  executed 
unless  con- 
tract-note 
given. 


Stamp  Datias. 

The  Stamp  Act  Amendment  Act,  1902,  Mo.  12. 

Ax  Act  to  amend  "The  Stamp  Act,  1882." 

[Srd  Octof»er,  190J, 
BE  IT  P:NACTED  by  the  General  Assembly  of  New  Zealand  in  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  af»  follows: — 

1.  The  Short  Title  of  tins  Act,  is  "The  Stamp  Act  Amendment  An, 
1902  '* ;  and  it  shall  form  part  of  and  be  read  together  with  "  The  Stamp 
Act,  1882"  (hereinafter  called  "the  principal  Act"). 

2.  In  this  Act,  if  not  inconsistent  with  the  context, — 

"  Buyer  "  means  any  person,  or  a  sharebroker  acting  on  In-haif  of 
any  person  who  purchases  shares  in  any  mining  company : 

"  Contract-note  "  means  a  seller's  or  buyer's  contract-note,  as  the 
case  may  be,  in  the  form  or  to  the  effect  of  the  First  Sche<liile 
hereto ;  a  seller's  contract-note  means  the  note  transmitted  by 
a  seller  to  the  buyer,  and  a  buyer's  contract-note  means  the 
note  transmitted  by  a  buyer  to  the  seller: 

"  Mining  Company  "  means  any  company  formed  for  mining  puri>osjes 
as  defined  by  "The  Mining  Com|)anies  Act,  1894,"  whether 
registered  under  that  Act  or  "  The  Companies  Act,  1882,"  and 
includes  companies  deemed  to  be  registered  under  the  first-men- 
tioned Act,  and  foreign  companies  formed  for  mining  purjiopess: 

"  Sale  "  includes  purchase: 

"  Seller  "  means  any  person,  or  a  sharebroker  acting  on  behalf  of  any 
person,  who  sells  shares  in  any  mining  company: 

"Shares"  includes  shares  and  stock: 

"  Transmitted  "  means  personal  delivery  of  the  contract-note,  or 
delivery  at  the  usual  or  last  known  place  of  business  or  abode  of 
the  person  to  whom  it  is  addressed,  or  posting  the  same  to  his 
usual  or  last  known  place  of  business  or  abode. 

Contra  CT-NoTES . 

3.  (1)  Upon  the  sale  of  any  shares  in  a  mining  company  a  seller's 
contract-note,  on  duly  stamped  material,  shall,  within  twenty-four  hours 
of  the  hour  of  the  sale,  be  transmitted  by  the  seller  to  the  buyer,  and  a 
buyer's  contract-note  shall  in  like  manner  be  transmitted  by  the  buyer  to 
the  seller. 

(2)  Not  more  that  one  sale  of  shares  shall  be  inserted  in  any  one 
contract-note,  and  where  shares  in  two  or  more  mining  companies  are  sold 
at  one  time  to  the  same  buyer  there  shall  be  a  separate  contract-note  in 
respect  of  the  shares  in  each  company. 

(3)  The  duty  on  a  contract-note  under  this  Act  shall  be  in  accordance 
with  the  Second  Schedule  hereto,  and  shall  l)e  denoted  by  an  im- 
pressed stamp. 

(4)  A  contract-note  shall  not  be  stamped  after  the  execution  thereof. 

(5)  A  contract  for  the  sale  of  shares  shall  not  be  valid  or  enforceable 
unless  the  provisions  of  this  section  have  been  duly  complied  with. 

(6)  Every  person  who  commits  a  breach  of  this  section  is  liable  for 
each  offence  to  a  penalty  not  exceeding  fifty  pounds. 

4.  Every  person  who  executes  a  transfer  of  any  share  unless  a  con- 
tract-note of  the  sale  thereof  has  first  been  transmitted  by  him  or  by  some 
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I)er8on  on  his  behalf  to  the  buyer  is  liable  for  each  offence  to  a  penalty 
not  exceeding  fifty  pounds  and  not  less  than  twenty  pounds. 

6.  A  aharebroker  shall  have  no  claim  to  any  charge  for  brokerage, 
commission,  or  agency  on  the  sale  of  anv  shares  unless  he  duly  makes, 
executes,  and  transmits  a  duly  stamped  contract-note  for  such  sale  as 
hereinlwfore  provided. 

6.  The  duty  upon  a  contract-note  paid  by  a  shareholder  on  behalf  of 
his  principal  may  be  added  lo  his  charge  for  brokerage,  commission, 
or  agency. 

7.  Every  sharebroker  shall  keep  for  a  period  of  twelve  months  a  copy, 
duly  filed  in  order  of  date,  of  all  buyers'  or  sellers'  contract-notes  trans- 
mitted by  him ;  Provided  that  it  shall  be  a  sufficient  compliance  with  this 
section  if  the  sharebroker  keeps  a  book  of  counterfoils  in  which  is  written 
a  duplicate  of  each  contract-note  so  transmitted. 

8.  The  (.-ommissioner,  or  any  officer  authorised  by  him  in  that  behalf, 
shall  at  all  times  have  full  and  free  access  to  all  books  and  papers  relating 
to  the  sale  of  shares  in  the  possession  of  any  sharebroker,  or  of  any 
Stock  Exchange  of  which  the  sharebroker  is  a  member,  or  of  any  mining 
company;  and  may  make  copies  thereof  or  extracts  therefrom,  and  may 
impound  ami  take  possession  of  any  contract-note  not  duly  stamped. 

9.  In  all  i)roceedings  relating  to  the  sale  of  shares  between  a  share- 
broker  and  Ills  principal  or  other  person,  nothing  in  this  Act  shall  exclude 
any  evidence  that  would  be  otherwise  admissible: 

Provided  that  the  i)laintiff  shall  prove  to  the  satisfaction  of  the  CJourt 
that  the  provisions  of  Section  3  hereof  have  l:>een  duly  complied  with. 

10.  (1)  The  seller  of  any  shares  in  a  mining  company  in  respect 
of  which  there  is  a  liability  is  entitled  to  demand  in  writing  from  the 
Vmyer  the  name  in  full  of  the  person  on  whose  account  such  shares  are 
purchased. 

(2)  If  on  any  such  demand  the  buyer  fails  to  comply  with  the  same 
for  a  i)eriod  of  two  days  from  the  date  of  demand,  the  seller  may  insert 
the  buyer's  name  in  the  transfer  as  transferee. 

11.  Every  jwrson  who  commits  a  breach  of  any  of  the  foregoing 
provisions  of  this  Act  for  which  no  penalty  is  elsewhere  provided  is 
iiable  to  a  i>enalty  not  exceeding  ten  pounds. 

12.  In  all  proceedings  against  any  person  for  any  breach  of  the 
foregoing  provisions  of  this  Act  the  onus  of  proving  that  such  person 
was  c»xempted  from  liability  to  any  penalty  hereby  imposed  shall  rest 
ni)on  the  defendant,  who  shall  in  all  such  proceedings  be  competent 
and  comi)ellable  to  give  evidence,  any  law  or  practice  to  the  contrary 
notwithstanding. 

13.  Sections  131  to  136  and  the  Third  Schedule  of  the  principal  Act 
are  hereby  repealed  so  far  as  the  same  relate  to  transfers  of  shares  in 
mining  companies. 

14.  Sections  3  to  13  hereof  shall  not  come  into  operation  until  the 
l.st  <lay  of  January,  1903. 

»  *  *  * 
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CHAPTER   II. 


The  Mining  Companieii  Act,  ISe^,  Mo.  51. 

Part  YIII.    An  Act  to  consolidate  and  amend  the  Law  for  the  Incorporation 

Chap.  2.  j^j^j  Winding-up  of  Mining  Companies. 

Title.  [^'"^rd  October,  1894. 

BE  IT  ENACTED  by  the  General  Assembly  of  New  Zealand 
in  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 

Short  title.  1.   The  Short  Title  of  this  Act  is  "The  Mining  Companies 

Act,  1894." 

Application  of  2.   This   Act  shall   extend   and   apply   only  to   companies 

°  *  formed  or  to  be  formed  for  mining  purposes  other  than  mining 

for  coal. 
** The  Com-  Notwithstanding  anything  in  "The  Companies  Act,  1882/* 

lS82^*notto    ^^y  company,  association,  or   partnership   formed   for   mining 
apply-  purposes  other  than  mining  for  coal  may  be  formed  and  may 

carry  on  any  mining  business  that  has  for  its  object  the 
acquisition  of  gain  to  such  company,  association,  or  partner- 
ship, or  to  the  individual  members  thereof,  without  being 
registered  as  a  company  under  the  said  Act,  or  formed  in 
pursuance  of  any  other  Act  of  the  General  Assembly  of  New 
Zealand  or  of  letters  patent. 

Interpretation  8.   In  this  Act,  if  not  inconsistent  with  the  context, — 

"  Company ''  means  and  includes  any  partnership  or 
co-adventure  for  mining  purposes  other  than  mining 
for  coal,  and  wherever  mentioned  in  the  First  Part 
of  this  Act  means  and  includes  as  well  a  company 
deemed  to  be  incorporated  under  that  Part  a^  a 
company  actually  so  incorporated  : 
"  District  "  means  any  district  proclaimed  to  be  a  mining 
district  within  the  meaning  of  "  The  Mining  Act,  1891,'" 
and  all  Acts  in  amendment  thereof,  and  now  proclaimed 
or  to  be  hereafter  proclaimed  thereunder,  or  under  any 
Act  for  the  time  being  in  force  relating  to  mining  : 
"'  Judge  ''  means  the  Judge  of  the  Supreme  Court : 
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Interpretation. 

^*  Mining  purposes  "  means  the  purpose  of  obtaining  any  Part  YIIL 
precious  or  other  metal  or  mineral,  other  than  coal  Chap.  2. 
or  lignite,  or  precious  stone  of  any  kind,  by  any  mode 
or  method  whatsoever  whereby  the  soil  or  earth,  or  Interpretation 
any  rock  or  stone,  may  be  disturbed,  removed,  carted, 
i^arried,  washed,  sifted,  smelted,  refined,  crushed,  or 
otherwise  dealt  with  for  the  purpose  of  obtaining 
such  metal  or  mineral  or  precious  stone,  whether 
such  metal  or  mineral  or  precious  stone  shall  be  the 
property  of  such  company,  or  of  the  Crown,  or  of 
any  other  person  whomsoever  ;  and  also  the  purchase, 
construction,  erection,  and  maintenance  of  machinery 
of  any  kind,  and  letting  the  same  for  hire,  for  all  or 
any  such  purposes  as  aforesaid  ;  and  also  the  purchase, 
construction,  erection,  and  maintenance  of  races,  sluices, 
and  watercourses,  and  letting  or  selling  the  water  or 
water-power  therefrom  or  thereof  for  all  or  any 
such  purposes  as  aforesaid  : 

"  Property ''  means  and  includes  money,  goods,  things  in 
action,  land,  and  every  description  of  property  whether 
real  or  personal,  and  also  obligations,  easements,  and 
every  description  of  estate,  interest,  and  profit,  present 
or  future,  vested  or  contingent,  arising  out  of  or 
incident  to  property   as   above   defined  : 

"  The  Court "  means  the  Supreme  Court  having  jurisdiction 
where  the  registered  office  of  ihe  company  is  situated  : 

"  The  Registrar  "  means  the  Registrar  of  the  Supreme  Court 
in  the  Supreme  Court  district  within  which  the  opera- 
tions of  the  company  are  proposed  to  be  carried  on, 
or  where  the  same  are  or  were  being  carried  on;  and 
when  there  shall  be  more  than  one  Supreme  Court 
office,  then  the  Registrar  of  such  one  of  the  said 
offices  as  shall  be  nearest  to  the  place  where  the 
mining  operations  of   the  company  are  carried  on  : 

**  Under  this  Act,"  wherever  occurring  in  the  First  Part  of 
this  Act,  shall  mean  under  such  First  Part. 

PART    I. 

Constitution  of  Companies. 

(1)  Registration  J  Incorporation,  <&c. 

4.   Any   company   formed  for  mining  purposes  previously  ^|odeof 
to   the  passing  of  this  Act,  and  not  already  registered   under  registration. 
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¥\n>t  schedule 


Validation. 


Re^iitFatioii,  Inoorporation,  fto. 

"  The  Mining  Companies  Act,  1886, '  or  any  Act  amending 
the  same,  or  which  may  hereafter  be  formed  for  such  purposes, 
two-thirds  of  the  shares  in  which  in  the  latter  case  shall  have 
been  subscribed  for,  may  become  incorporated  under  the  pro- 
visions of  this  Part  of  this  Act  by  obtaining  registration  as 
hereinafter  mentioned. 

Shares  issued  as  fully  paid  up  shall  be  deemed  to  have  been  **  subscribed 
for  '»  (Sec.  4  of  1896,  No.  34  infra), 

(1)  In  order  to  obtain  such  registration,  there  must  be 
lodged  in  the  office  of  the  Registrar  of  the  Supreme 
Court  for  the  Suprenje  Court  district  within  which 
it  is  proposed  to  carry  on  oi)erations  a  Memorandum 
signed  by  some  person  as  the  manager  of  such  com- 
j)any,  and  verified  l>y  a  statutory  declaration  of  the 
I)erson  so  signing  as  numager,  which  shall  »iontain  the 
several  matters  and  may  be  in  the  form  contained  in 
the  First  Schedule  hereto. 

(2)  If  there  be  more  than  one  Supreme  Court  office  in  such 
Supreme  Court  district,  then  such  memorandum  shall 
be  lodged  at  such  one  of  the  said  offices  as  shall  be 
nearest  to  the  place  where  the  mining  operations  of 
the  company  are  carried  on. 

(8)  Within  seven  days  after  the  day  of  such  lodgment  a 
copy  of  the  said  Memorandum  and  declaration  shall 
be  published  by  and  at  the  cost  of  the  company  in 
one  or  more  than  one  newspaper  circulating  in  the 
district  within  which  the  company's  operations  are 
being  or  to  be  carried  on,  and  a  like  copy  shall  be 
forwarded  to  the  office  of  the  Gazette  for  publication 
therein,  and  which,  on  the  proper  payment  being  made 
therefor,  shall  accordingly  be  therein  published. 

(4)  As  soon  after  such  publication  as  the  same  can  be  done 
copies  of  such  newspapers  and  also  of  the  said  Oazette, 
and  of  any  rules  proposed  to  be  made  by  such  company, 
shall  be  forwarded  to  the  office  of  the  said  Registrar, 
to  be  there  retained  and  tiled  with  the  said  Memo- 
randum. 

Every  mining  company  in  respect  of  which  a  Memorandum 
has  been  duly  lodged  with  the  Registrar  of  the  Supreme  Court 
at  the  Supreme  Court  offices  at  Invercargill,  under  the  pro- 
visions of  **The  Mining  Companies  Act,  1886,"  at  any  time  since 
the  commencement  of  such  Act,  shall,  in  so  far  as  the  validity 
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Registration,  Inoorporation,  fto. 

of  the  registration  of  the  incorporation  of  any  such  company  Part  YIII. 
may  depend  on  compliance  with  the  aforesaid  provisions,  be  ^^^^P-  ^• 
deemed  to  have  been  duly  registered  and  incorporated  under 
such  Act,  notwithstanding  that  at  the  time  at  which  any  such 
Memorandum  was  so  lodged  as  aforesaid  the  Supreme  Court 
offices  at  Invercargill  had  not  been  declared  to  be  Supreme 
Court  offices  at  which  any  Memorandum  as  aforesaid  might 
be  lodged. 

6.  Every  Registrar  shall  keep  a  register-book,  to  be  entitled  Register-book 
"  The  Mining  Companies'  Register-book  "  ;  and  on  receipt  by  ^  ^  ^®P*' 
him  of  the  said  newspapers,  Gazette ,  copies,  and  copy  of  rules 
(if  any),  he  shall  enter  the  date  of  such  receipt,  and  shall  write 
and  sign  at  tlie  foot  of  the  cop}-  of  the  Memorandum  so  lodged 
the  words  "  The  above  company  was  registered  by  me  on  the 
day  of  eighteen  hundred  and  by  the 

name?  of  "  The  Company,  Limited  ' "  ;   and   upon   such 

writing  being  signed  by  the  Registrar  the  said  company  shall 
be  deemed  to  be  registered  under  this  Part  of  this  Act. 

6.  Upon  such  registration,  the  persons  whose  names  shall  Incorporation 
be  contained  in  the  said  Memorandum,  together  with  such  other  ^'  company, 
persons  as  may  thereafter  from  time  to  time  become  members 

of  the  company,  shall  be  a  body  corporate  by  the  name  con- 
tained in  such  Memorandum,  capable  forthwith  of  exercising 
all  the  functions  of  an  incorporated  company,  and  having  a 
perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands,  including  ndining  interests,  under  any  Act  relating  to 
mining,  but  with  such  liability  on  the  part  of  the  members 
to  contribute  to  the  assets  of  the  company  as  provided  in  this 
Act. 

7.  Every  company  registered  under  this  Part  of  this  Act  Company  to 
shall  add  to  the  style  and  title  under  which  the  business  of  such  ^^  .^  „ 
company  is  carried  on  the  word   "  Limited."      If   in  any  legal 
proceeding  the  title  of  a  company  shall  be  wrongly  stated,  such 
proceeding  may  be  amended  by  a  right  statement  of  the  title,  if 

there  shall  appear  in  such  proceeding  anything  showing  what  is 
the  right  title,  and  if  the  Court  or  Judge  thereof  shall  consider 
that  no  party  to  such  proceeding  would  be  prejudiced  by  such 
amendment. 

8.  A  certificate  in  the  form  or  to  the  effect  in  the  Second  Proof  of 
Schedule  to  this  Act  purporting   to  be  under  the  hand  of   the  ^«8^^^^^^^"- 
Registrar  (who  is  hereby  required  to  give  such  certificate  to  any  schedule. 
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person  apply inji;  for  the  same  on  i>aynHMit  of  five  shillings),  and 
which  certificate  shall  describe  the  (inzettc  and  newsi)apere  and 
copy  of  the  rules  aforesaid  (the  Gazette  and  copy  hy  their  respec- 
tive dates  and  the  newspapers  by  their  resj)ective  names  and 
dates),  shall  be  conrlusive  evidence  in  all  Courts  that  the  com- 
pany has  been  duly  registered  under  the  provisions  of  this  Act, 
and  of  the  time  of  its  registration. 

(2)  Regutered  Offire, 

9.  Every  such  (company  shall  have  an  office  which  shall  be 
accessible  to  the  public,  while  the  business  of  the  company  is 
l>eing  carried  on,  for  not  less  than  four  hours  on  some  days,  not 
to  be  less  than  two  in  each  week,  to  be  i\iii^i\  by  the  rules  of  the 
company. 

10.  Notice  under  the  common  seal,  and  signed  by  two  or 
more  of  the  directors  of  a  company,  of  the  situation  of  its  regis- 
tered ofiice,  and  also,  innnediately  after  any  change  of  such 
office,  of  such  change,  shall  be  filed  with  and  registered  i)y  the 
Registrar,  who  shall  enter  the  same  at  the  foot  of  the  registry  of 
the  said  company  in  the  Mining  Conjpanies'  Register-book. 

A  copy  of  every  such  notiire  shall  be  published  in  the 
(iazeite. 

Until  after  such  publication  as  to  the  original  situation  of 
the  office  the  conjpany  shall  not  be  deemed  to  have  complied 
with  the  provisions  of  this  Act  with  respect  to  having  a  regii*- 
tered  office,  and  until  after  sucli  jmblication  as  to  a  change  of 
the  office  the  office  previously  existing  shall  be  deemed  to  he 
the  office  of  the  com])any. 

!!•  Service  of  any  notice  or  legal  process  shall  be  deemed 
to  be  good  service  on  the  (company  if  enclosed  in  a  registered 
letter  addressed  to  the  njanager  of  such  ccmipany  at  its  regis- 
tered office,  or  if  left  thereat  with  any  i)erson  in  charge  of  the 
same,  or  delivered  to  the  manager  or  clerk  personally. 

If  a  company  having  ceased  to  carry  on  business  shall  have 
no  registered  office  or  manager,  any  such  notice  or  process  may 
be  published  in  the  Gazette^  and  such  publication  shall  be 
deemed  service  upon  the  com})any. 

(8)   Rules  of  Company, 

Company  may  12.   The  niajority  in  number  and  value  of  the  shareholders 

make  rules.      [^^  ^^y  company  may  from  timc^  to  time,  both  l)efore  and  after 


Service  of 
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upon  com- 
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incorporation,  make  and  alter  rules  for  the  management  and  Part  YIII. 

purposes  of  the  company  not  inconsistent  with  this  Act;  but  if  ^***P'  2. 

any  such  rule  shall  be  made  or  altered  after  incorporation,  it 
shall  \ye  made  or  altered  only  at  an  extraordinary  meeting  of 
the  shareholders. 

A  copy  of  every  rule  made  or  altered  by  a  company  shall, 
immediately  after  the  making  or  altering  thereof,  be  filed  in  the 
office  of  the  Registrar. 

In  the  making  or  altering  of  any  such  rules  under  this  Act  Third 
a  company  may  adopt  as  rules  any  of  the  articles  contained  in  ^^"®^"*®- 
the  Third  Schedule  hereto,  or  may  so  adopt  any  of  the  same 
modified  as  it  shall  think  fit,  but  so  as  not  to  be  inconsistent 
with  the  provisions  of  this  Act. 

(4)    General  and  Extraordinary  Meetings. 

13.  A  general  meeting  of  every  company  under  this  Act  General 
shall  be  held  twice  at  the  least  in  every  year,  at  intervals  of  not  "™®®  "^' 
less  than  six  months. 

14.  An  extraordinary  meeting  of  a  company  shall  be  con-  Extraordinaiy 
vened  by  inserting  in  a  news])aper  circulating  in  the  locality  "^^^^^'^^s- 
wherein  the  registered  office  of  the  company  shall  be  situated, 

in   one   number   thereof   in    each   of    two   consecutive  weeks,   a 
notice  signed  by  the  manager  of   the  company  that  on   some  Notice  of 
day   to  be   named   therein,   not   to  be   earlier  than   twenty-one  °*®^  *"^ 
days  after  the  day  of  the  first  of  the  said  insertions,  and  at  the 
hour  and  place  to  be  therein  stated,  such  meeting  will  be  held. 

Sue! I  notice  shall  specify  the  nature  of  the  business  to  be 
transacted,  otherwise  such  meetings  shall  not  have  power  to 
transact  any  business ;  and  every  such  notice  so  given  shall  be 
sufficient  without  any  other  notice  whatsoever,  any  rule  of  law 
or  of  the  company  to  the  contrary  notwithstanding. 

The  manager  shall  also  post  a  written  notice  of  such  meet- 
ing outside  the  door  of  the  registered  office. 

16.    Where  by  the  instrument  or  deed  of  association  or  the  Extraordinavy 
rules  of  a  company  it  shall  be  or  is  provided  that  an  extra-  ^^I'^fr^  *^" 
ordinary  meeting  of  shareholders  njay  or  shall  be  convened  by  refuses  to 
the  directors  or  manager  on   being  requested  to  do  so  by  the 
holders  of  a  specified  nuniber  of  shares  in  the  comi)any,  if  for 
five  days  after  such  request  the  directors  or  manager,  as  the 
case  may  be,  shall   refuse  or  neglect  to  convene  such  meeting, 
the  shareholders  requesting  such   meeting  to  be  called,  or  the 
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majority  of  them,  may  sign  all  such  notices  and  do  all  such 
acts  as  shall  under  such  instrument  or  rules  he  necessary  for 
the  purposes  of  convening  an  extraordinary  meeting  of  share- 
holders of  such  company,  and  any  such  meeting  so  convened 
shall  have  the  same  power  in  every  respect  as  if  such  meeting 
had  been  convened  by  such  manager  in  the  manner  directed  by 
any  such  instrument  or  rules. 

16.  In  the  absence  of  any  rule  to  the  contrary,  every  share- 
holder may  vote  at  any  meeting  of  the  company  by  proxy  given 
by  a  writing  signed  by  such  shareholder,  but  every  such  proxy 
shall  be  a  proxy  given  for  a  special  purpose. 

(5)    Directors. 

17.  If  previously  to  tlie  incorponition  of  a  company  the 
number  of  and  the  persons  who  are  to  be  the  directors  thereof 
shall  not  have  been  determined,  the  company  shall,  at  an  extra- 
ordinary meeting  to  be  called  as  soon  as  may  be  after  its  incor- 
poration, determine  by  a  majority  of  shareholders  there  present, 
in  person  or  by  proxy,  such  number  and  persons,  and  shall  also 
by  such  majority  determine,  so  far  as  shall  not  be  provided  by 
rules  theretofore  made,  or  made  at  the  said  meeting,  the  mode 
of  election  of  future  directors,  the  qualifications,  powers,  term 
of  office,  and  mode  of  retirement  of  directors,  and  the  numWr 
of  them  who  are  to  form  a  quorum,  and  may  by  such  majority 
continue  the  then  existing  manager  in  his  office,  or  appoint 
another  in  his  stead. 

18.  The  directors  so  determined  upon  shall  have  the  custody 
and  use  of  the  common  seal,  and  shall  carry  on  and  transact 
the  business  and  affairs  of  the  company,  and  shall,  until  their 
successors  shall  be  appointed,  continue  to  be  such  directors. 

19.  None  of  such  directors  shall  be,  or  continue  to  be, 
directors  of  any  company  or  companies  working  or  holding 
ground  abutting  on  or  next  to  the  company  or  companies  which 
may  be  engaged  in  litigation  with  the  company  of  which  they 
were  first  appointed  directors. 

20.  No  person  shall  be  eligible  for  election  as  a  director 
of  a  company,  or  shall  be  qualified  to  act  as  such, — 

(1)  If  he  shall  hold  any  office  or  place  of  profit  under  the 

company ; 

(2)  If  he  shall  be  in  the  pay  or  employment,  for  valuable 

consideration,  of  the  company  ; 

(3)  If  he  shall  be  concerned  in  or  participate  in  the  profits 

of  any  contract  with  the  company ; 
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(4)  If  lie  shall  be  indebted  to  the  conipaiiy  in  any  sum  due  Part  YIII. 
in  respect  of  any  shares  held  by  hiiu  ;  and  Chap.  2. 

(0)  In  respect  of    any   gold-mining   company,  if    he   shall 

be  a  sharebroker. 
But   nothing   herein    contained  shall    be   deemed   to  apply 
to   such   director's  remuneration   as   directors   may    be  entitled 
to  receive  by   resolution  of  the  shareholders  at  any  special  or 
general  meeting. 

21.  Not  less  than  one  week  previously  to  the  day  for  Directors' 
holding  a  general  meeting  of  a  company,  the  directors  thereof  *®^^  ^' 
shall  lodge  at  the  company's  office,  for  the  inspection  of  the 
shareholders  in  and  creditors  of  the  company,  a  full  and  true 
report,  and  as  far  as  may  be  up  to  the  day  of  the  framing 
thereof,  of  the  state  and  prospects  and  of  the  assets  and 
liabilites   of    the    company,   together    with    any    other    matter 

which  by  any  rules  of  the  company  they  shall  l)e  bound  to  set 
forth  in  reports  to  be  made  by  them. 

(6)    Manager. 

22.  The  njanager  who  shall  have  signed  the  Memorandum  Appointment 

for  the  registration  of  a  company,  as  mentioned  in  section  four,  *"*^  removal 
^  f      J  7  1   Qf  manajjers. 

shall  continue  to  be  manager  thereof  after  its  incori)oration  and 
until  a  new  manager  shall  be  regularly  appointed,  subject,  how- 
ever, to  suspension  or  removal  as  hereinafter  next  mentioned. 
The  directors  shall  have  power  from  time  to  time — 

(1)  To  suspend  any  manager; 

(2)  To   appoint    another   i)erson    temporarily    in    the   place 

of  any  manager  sus]>ended,  or  ill,  or  absent,  or  who 
shall  resign  or  die. 

Upon  a  vacancy  occurring,  as  in  either  of  the  preceding 
subsections,  the  temporary  manager  shall,  within  ten  days 
therefrom,  call  a  special  meeting  of  shareholders,  to  l)e  held 
within  thirty  days  of  occurrence  of  vacancy,  for  the  purpose 
of  confirming  the  action  of  the  directors  in  suspending  such 
manager  or  otherwise,  and  of  appointing  a  manager. 

Any  person  appointed  temporally  in  the  place  of  a  manager 
shall  and  may  perform  all  such  acts  as  could  lawfully  be  per- 
formed by  the  manager. 

Any  manager  may  resign  his  office  by  writing  under  his 
hand  addressed  to  the  directors,  after  having  given  them  not  less 
than  thirty  days'  written  notice  of  his  intention  so  to  do. 

The  directors  may  similarly  from   time  to  time   appoint, 
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suspend,  or  remove  any  underground  manager  in  case  where 
such  office  is  not  held  by  the  mining  manager. 

23.  A  notice  similar  to  and  sealed  in  like  manner  as  that 
hereinbefore  directed  to  be  filed  of  the  situation  and  of  any 
change  of  the  registered  office  must  be  filed  by  the  Registrar 
of  the  name  and  of  any  change  of  the  manager;  and  such 
notice  as  to  the  manager  shall  be  dealt  with,  and  copies  thereof 
published,  in  like  manner  as  is  directed  in  the  case  of  notices  as 
to  the  registered  office. 

It  shall  be  the  duty  of  the  manager  for  the  time  being  to 
file  both  such  notices  and  publish  such  copies. 

24.  No  manager  or  secretary  of  any  mining  company  shall 
carry  on  business  or  act  as  a  sharebroker  for  the  sale  or  disposal 
in  any  way  of  shares  in  mining  companies  liable  to  the  pro- 
visions of  this  Act,  or  in  their  stock  or  property  of  any  kind,  or 
he  concerned  or  interested  either  as  a  partner  or  in  any  other 
capacity  or  manner  directly  or  indirectly  in  the  business  of  any 
such  sharebroker,  nor  shall  any  such  manager  without  tht* 
authority  of  the  directors  of  the  company  for  which  he  is  .such 
manager  disclose  or  give  to  any  person  or  persons  not  lawfully 
entitled  to  demand  or  require  the  same  any  information  regard- 
ing the  i)osition,  condition,  prospects,  or  working  of  any  mine  or 
other  property  of  the  company ;  and  if  he  shall  commit  a  breach 
of  this  provision  he  shall  be  liable  to  a  penalty  not  exceedini,' 
fifty  pounds. 

For  the  purposes  of  this  section,  the  word  "manager"  in- 
cludes any  person  acting  as  a  manager  or  secretary  of  a  com- 
pany, whether  permanently  or  temporarily. 

25.  The  manager  of  every  company  shall  be  present  at  the 
ren:istered  office  of  his  company,  by  himself  or  his  agent  or  clerk, 
on  every  day  while  the  business  of  the  company  is  being  carried 
on,  on  the  days  and  at  the  hours  on  and  at  which  the  registered 
office  is  to  be  accessible  to  the  public  as  aforesaid. 

26.  Every  contract  made  by  the  manager  for  the  time  being 
of  a  company  for  the  purchase  of  goods,  or  the  performance  of 
work  and  the  supply  of  the  materials  for  the  same,  to  an 
amount  in  the  aggregate  not  exceeding  fifty  pounds,  for  the 
purposes  of  the  company,  shall  be  binding  upon  the  company 
and  upon  the  assets  thereof,  and  such  assets  may  be  seized  and 
sold  in  execution  of  any  action  against  such  company  upon  any 
such  contract,  but  no  such  contract  shall  be  binding  upon  the 
manager  himself. 

This  section  does  not  apply  to  prepayment  companies  ;  see  Sec.  128  (2)  infru. 
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27.   If  a  company  shall  cease  to  carry  on  business  without  Part  YIII. 
being  wound  up,  the  manager  shall  not  be  entitled  to  recover  Chap.  2 
more  than  three  months'  salary  from  the  date  of  the  last  njeet-  q^  cassation 
ing  of  the  directors  or  shareholders,  unless  his  services  shall  be  of  business 


without  wind- 
ing-up, 
resolution  of  the  directors  or  of  the  company.  manager  to 


retained  for  a  longer  period  by  some  special  agreement  or  by  a  jng-un 


28.  At  the  expiration  of  six  months  from  the  time  at  which  month's^ 
a  company  shall  have  ceased  to  carry  on  business  without  being  awlarr  only, 
wound  up,  the  manager  shall  deposit  with  the  Registrar  of  the  Manager  to 
Supreme  Court  in  the  district  where  the  company  shall  carry  deposit,  books, 
on  operations  the  register  of  shareholders  in  and  all  other  books  Registrar  of 
and  documents  belonging  to  the  company  in  his  possession  or  Court. 
under  his  control,  and  the  said  Registrar  shall  receive  and  give 

a  receipt  therefor. 

But  the  Court  or  the  Judge  thereof  may,  if  it  shall  appear 
reasonable  to  do  so,  extend  the  time  for  such  further  time  as 
shall  be  thought  fit. 

(7)    Arrounts,  «Cr. 

29.  The  manager  or  secretary  of  every  company  shall  pay  All  moneys  of 
or  cause  to  be  paid,  within  three  clear  days  after  the  receipt  b?JSunnli^ 
thereof  respectively,  all  cheques  or  moneys  received  by  him  in  with, 
payment    of    calls    or    as   deposits    on    contracts,  and   also   all 

cheques  or  moneys  whatsoever  received  on  behalf  of  the  com- 
pany, amounting  in  the  aggregate  to  the  sum  of  five  jHUinds 
or  upwards,  into  such  bank  as  the  directors  of  the  company 
shall  from  time  to  thne  have  appointed  for  that  purpose,  to 
the  credit  of  the  company. 

Every  manager  or  secretary  of  a  company  who  shall  be  Penalty, 
guilty  of  any  default  in  com])lying  with  the  provisions  of  this 
section  shall  be  liable  to  a  penalty  not  exceeding  five  pounds, 
and  to  a  further  penalty  of  not  exceeding  five  pounds  for  every 
day  or  part  of  a  day  during  which  such  default  shall  continue  ; 
and,  in  addition  thereto,  shall  be  liable  to  make  good  any  losses 
entailed  upon  the  company  through  default  in  not  paying  any 
money  into  the  bank  aforesaid  within  the  time  hereinbefore 
limited. 

30.  The  manager  or  secretary  of  every  company  shall,  as  Half-yearly 
early  as  possible  after  the  thirtieth  day  of  June  and  the  thirty-  ^^b^for^^^^ 
first  day  of  December  in  each  year,  make  out  a  true  and  faithful  warded  to 
statement   setting   forth   the  names  of    all  shareholders  whose  Rj^a^eholders, 
calls  are  in  arrear,  with  the  amounts  owing  by  each  set  against 

their  respective  names;  and  shall  within  thirty  days  next  after 
the  aforesaid  days  respectively  transmit  a  copy  of  such  state- 
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ment  as  aforesaid  to  each  shareholder  in  the  company.  Every 
such  manager  or  secretary  who  shall  fail  to  make  out  and 
forward  such  statement  as  aforesaid  shall  be  liable  to  a  jH-nalty 
not  exceeding  twenty  pounds,  to  be  recovered  by  any  jhtsod 
in  a  summary  manner;  and  if  any  such  manager  or  .^ecrKary 
shall  knowingly  insert  in  such  statement  or  list  of  shareholders 
in  arrears  of  calls  any  matter  which  is  false  he  shall  be  liable 
to  imprisonment,  with  or  without  hard  lalK)ur,  for  any  term 
not  exceeding  two  years. 

31.  The  manager  of  a  company  shall  keep  true  atH-ounls 
of  the  affairs  and  transactions  thereof, 

32*  The  directors  of  a  company  shall  cause  half-yearly 
statements  of  such  affairs  and  transactions  to  be  made-  in 
every  year  not  later  than  seven  days  before  the  day  appointed 
for  holding  each  half-yearly  meeting  of  the  company  in  such 
year,  and  a  printed  copy  of  such  half-yearly  statement  shall 
be  forthwith  served  upon  the  Registrar,  accompanied  by  a 
statutory  declaration   verifying  the  same. 

33.  Books  of  account  and  su(;h  statement,  verified  l»y  the 
statutory  declaration  of  the  manager,  and  also  the  re|H>rts  of 
the  directors  as  hereinbefore  directed  to  be  made,  shall  during 
office-hours  be  open  to  the  ins|)ection  of  the  shareholder.s  in 
and  creditors  of  the  company.  For  the  inspection  of  any  such 
accounts  or  statement  there  shall  be  paid  one  shilling  to  the 
manager  for  the  benefit  of  the  company. 

A   copy  of  any  such  statement  or  of  such    accounts  shall, 
within  two  days  after  service  upon  the  manager  of  a  notice  in 
writing  by   any  creditor  of  or  sliareholder  in   the  company  of 
which  he  shall  be  manager  recjuesting  the  same,  be  furnished  by  c 
him  to  the  person  so  requesting,  provided  that  at  the  tinjc  of  the^  | 
service  of  the  notice  the  -sum  of  ten  shillings  be  paid  to  him  for 
each  of  the  said  copies  as  shall  l)c  required.     The  accounts,  a 
copy    of    which    is    to   be    furnished,    nuiy    be    linjited    at    the 
manager's  discretion    to    tliree    months,    ending    with    the   day 
of  the  service  of  the  notice.     Every  copy  furnished  under  this 
section  must  be  certified  by  the  manager  ns  true,  and  be  signed' g 
by  him.  1^ 

The  Colonial  Treasurer   is   hereby  (?ni powered   to  prescrilx;  ^ 
from  time  to  time  the  form  in  which  the  books  of   account  and  I 
half-yearly  statement  of  every  company  shall  be  kept,  and  the  ^ 
directors   shall    keep   such    books   and   prepare   such   statement 
according  to  the  form  so  prescribed. 
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84.    No  book  or  document  belonging  to  a  company  shall  be  Part  YIII. 
liable  to  be  seized  in  execution  for  any  debt,  or,  except  as  herein  ^^^P*  ^' 
provided,  to  be  taken  under  any  judgment,  decree,  or  order  of  Books  of  com- 
any  Court  out  of  the  control  of  such  company.  Habfe  to^ 

35.  The  manager  of  every  company  shall  in  the  njonth  of  ***^'^''®- 
January  in  each  year  make  out  a  true  and  faithful  statement  of  Yearly  returns 
the  affairs  of  each  company  up  to  the  thirty-first  day  of  Decem-  Ushed  by 
ber  of  the  preceding  year,  in  the  form  of   the  Fourtli  Schedule  manager. 

to  this  Act,  accompanied  by  a  statutory  declaration   verifying  ^^^!!^i 
the   same;    and   shall   also   in   the   same  month  in   eacn  year 
publish  such  statement  in  the  Gazette,  and  send  a  copy  of  such 
statement  by  post  to  each  and  every  person  whose  name  appears 
on  the  sljare  registrar. 

The  provisions  of   this  section  shall  extend  and  apply  to  Fourth 
every   company    or    association     formed     or     incorporated    for  ^p^^^aH 
mining  purposes  as  aforesaid,  and  whether  a  foreign  company  companies, 
within  the  meaning  of  the  Act,  or  a  company  or   association 
incorporated  in  New  Zealand  under  any  law  or  statute  (other 
than  this   Act),  or   a   company  or  association  incorporated  in 
(ireat  Britain  or  Ireland  either  by  Royal  Charter,  or  by  any 
special  Act  of  the  Imperial  Parliament,  or  under  the  provisions 
of  any  Act  of  such  Parliament  relating  to  public  companies,  as 
if  such  company  or  association  had  been  duly  registered  under 
this  Act,  and  the  penalty  prescribed  by  the  next  following  sec- 
tion shall  also  extend  and  apply  to  every  director  or  manager 
of  any  such  company  or   association   in  the  cases  therein  pro- 
vided for  as  if  such  company  or  association  had  been  registered 
as  aforesaid. 

36.  If  default  is  made  in  compliance  with  the  i)rovisions  of  Penalty  in 
either  Sections  32  or  »S5  respectively  of  this  Act,  or  both,  every  maMnc^alf- 
director  and  manager   of  the  company  who  shall  be  guilty  of  yearly  state- 
such   default,   or    shall    knowingly   and    wilfully   authorise   or  J^tums!'^ 
permit  such  default,  shall  be  liable  to  a  i>enalty  not  exceeding 

five  pounds  for  every  day  during  which  such  default  continues. 

And  any  such  penalty  may  be  recovered  on  the  inform- 
ation of  any  person  whether  or  not  he  be  a  shareholder  of  the 
company. 

87.   The  (iovernor  from  time  to  time  may,  on  an  application  Audit  of 
of  one-third  in  number  representing  one-sixth  in  value  of  the  ac^^""^^- 
shareholders,  order  the  accounts-  of  any  company  to  be  audited 
by  the  Audit  Office ;  and  the  Audit  Office  shall  have  the  same 
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Part  YIII.    powers  in  respect  of  the  moneys  and  accounts  of  every  such 

Chap.  2.  ^  mining   company,   and    of    all    persons   dealing   therewith   and 

liable    to  account   for  same,  as  it  has  in  respect  of  the  public 

moneys,  and  all  persons  dealing  therewith,  under  the  provisions 

of  ^'fhe  Public  Revenues  Act,  1891.'- 


Contracts, 
how  made, 
varied,  or 
dlBcharged. 


Copies  of 
Giizette  to  be 
evidence  of 
Bhareholders. 


Shares  unsub- 
scribed for, 
and  trans- 
ferred to  a 
company,  to 
be  its  property 


As  regards 
shares  held  in 
trust. 


(8)    ConlractH. 

38.   Contracts  on  behalf  of  any  company  may  be  made, 
variedyOr  discharged  as  follows,  that  is  to  say, — 

{f)  Any  contract  which  if  made  between  private  persons 
would  be  by  law  required  to  be  in  writing  under  seal 
may  be  made,  varied,  or  discharged  in  the  name  and 
on  l)ehalf  of  the  company  in  writing  under  the  common 
seal  of  the  company. 

(2)  Any  contract  which  if  made  between  |)er8ons  would 
be  by  law  required  to  be  in  writing  and  signed  by  the 
parties  to  be  in  charge  therewith  may  be  made,  varied, 
or  discharged  in  the  name  and  on  behalf  of  the  com- 
pany in  writing  signed  by  any  person  acting  under  the 
express  or  implied  authority  of  the  company. 

(3)  Any  contract  which  if  made  between  private  persons 
would  by  law  be  valid  although  made  by  parol  only 
and  not  reduced  into  writing  may  be  made,  varied,  or 
discharged  by  parol  in  the  name  and  on  l>ehalf  of  the 
company  by  any  person  acting  under  the  expressed 
or  implied  authority  of  the  company. 

(9)    Shareholders. 

30.  Any  copy  of  the  Gazette  described  in  such  certificate 
as  mentioned  in  Section  8  shall  be  prima  facie  evidence  that  the 
persons  named  therein  as  shareholders  in  any  company  are 
such  shareholders. 

40.  After  a  company  shall  be  registered,  all  shares  therein 
which  from  time  to  time  shall  remain  unsubscribed  for  shall, 
until  subscribed  for,  and  all  shares  which  may  be  transferred 
theretp  as  hereinafter  provided  for  shall,  until  reissued,  be  the 
property  of  the  company,  and  shall  be  registered  in  its  name 
or  in  the  name  of  a  trustee  appointed  by  it  for  the  purpose, 
but  no  liability  shall  attach  to  the  company  or  to  any  such 
trustee  in  respect  of  any  such  shares. 

41.  Shares  held  in  trust  for  a  company,  as  provided  in 
the  last-preceding  section,   shall,  as   regards    the   sale  of  such 
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Bhares,  be  first  offered  to  the  shareholders,  in   the   proportion  Part  YIII. 
to  the  number  of  shares  previously  held  by  such  shareholders  Chap.  2. 
respectively,  and    thereafter    to    the    public,   as    provided    in 
Section  67  with  respect  to  new  shares,  and  no  shares  so  held 
in  trust  shall  be  disposed  of  by  the  directors  by  private  sale. 

42*  Every  person  in  whose  name  any  share  in  a  company  Liability  of 
shall  be  registered  in  the  register  of  members  hereinafter  ^  ^"^  ^  ®"- 
naentioned  shall,  while  it  shall  be  so  registered,  be  liable  to 
contribute  to  the  assets  of  the  company  for  the  purposes  thereof, 
and  for  its  debt,  liabilities,  and  obligations,  and  for  adjusting 
the  rights  of  the  shareholders  amongst  themselves,  to  the 
amount  from  time  to  time  remaining  unpaid  on  such  share, 
but  not  further  or  otherwise  save  in  respect  of  any  additional 
liability  which  may  be  incurred  under  Section  66  hereof : 
[Provided,  however,  that  no  contribution  in  the  form  of  a 
call  shall  exceed  the  amount  fixed  for  calls  by  the  rules  of 
the  company. 

This  section  does  not  apply  to  no-liability  companies  (Sec.  130  (4)  infra). 

As  to  the  company's  duty  on  issuing  share  certificates,  see  Bee.  7  of  1897, 
No.  18  infra. 

(10)   Register  of  Shareholders. 

48.    The  shares  in  a  company  shall  be  numbered  in  con-  Register  of 
secutive  order,  and  the  manager  shall  keep  or  cause  to  be  kept,  »*^*'«^olders. 
in  a  book  appropriated  to  the  purpose,  a  register  of  the  share- 
holders in  the  company,  and  there  shall  be  entered  therein  the 
particulars  following  : — 

(1)  The  names  and  addresses  and,  if  known,  the  occupations 

of  the  shareholders  in  the  company  ; 

(2)  The    shares    held    by    each   shareholder,  distinguishing 

each  share  by  its  number,  and  the  amount  paid  or 
(if  any)  agreed  to  be  considered  as  paid  on  the  shares 
of  each  shareholder ; 

(3)  The  date  at  which  the  name  of  any  person  was  entered 

in  the  register  as  a  member,  and  the  date  at  which  any 
person  ceased  to  be  a  member. 

44.   Such  register  shall  at  all  times  be  opened  free  of  charge  Register  to  be 
for  the  inspection  of  creditors  or  shareholders,  and  shall  he  prima  ?P«n,  andio 
facie  evidence   (»f   the  truth   of  all   matters   therein   contained  evidence, 
which   are  by   this   Act   rc»quired   or  authorised  to  be  inserted 
therein. 

The  right  of  inspection  <^  the  register  inclades  the  right  to  make  copies  of 
the  entries  in  the  register,  and  where  the  attorney  appointed  to  keep  the  register 
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Part  YIII.    ol  a  mining  company  refased  to  permit  a  shareholder  of  the  company  to  take 
Chap.  2.         written  copies  of  the  contents  of  the  register  he  was  a  tort-feasor,  and  as  sach  vat 
held  to  be  the  proper  party  to  be  saed  :     McDonald  v.  IngaU,  17  N.Z.  111. 


Rectification 
of  register. 


Court  to 
decide  on 
question  of 
rectification. 


46.  On  the  application  to  the  Court  or  the  Judge  thereof — 
Of  the  company,  or  of  any  member  of  the  company,  or  of 
any  person  claiming  to  be  a  member  of  the  company ; 
or 
Of  any  person  whose  name  appears  on  the  register  of  share- 
holders ;  or 
Of  any  person  claiming  to  l)e  interested  as  transferor  or 

transferee  of  a  share ;  or 
Of  any  person  being  a  creditor  of  the  company — 
complaining  that  the  name  of  any  person  is  or  remains 
improperly  entered  in  or  omittcnl  from  the  register,  the  Court 
or  Judge  shall  decide  the  question,  and,  if  it  shall  be  right  so 
to  do,  direct  that  the  register  shall  Ix*  rectified  accordingly, 
and  to  that  end  may  order  the  manager  to  enter  any  person 
as  transferee  of  a  share,  and  give  to  such  person  the  proper 
scrip,  and  may  make  such  other  order  and  as  to  costs  as  shall 
be  just. 

An  application  to  place  the  name  of  a  contributory  on  the  list  of  confcribatories 
in  respect  of  a  call  made  at  an  earlier  date  than  the  call  in  respect  of  which  the 
name  appears  on  the  list  is,  in  effect,  an  application  to  rectify  the  register ;  and  the 
Court  in  dealing  with  sach  an  application  will  go  into  the  facts  of  the  case,  and 
treat  the  register  as  if  it  contained  the  entries  which,  upon  the  facts,  ought  to  have 
been  made  therein  from  time  to  time  :   MclUu^ft  case,  11  N.Z.  408. 

In  Watt  V.  The  Central  Italy  Gold  Mining  Co.y  2  J.K.  16;  the  plaintiff  having 
bought  and  paid  for  50  shares  in  the  defendant's  company,  received  a  transfer 
therefor  purporting  to  be  signed  by  the  owner  of  the  shares.  This  transfer  wafi 
forwarded  to  the  company's  office  and  was  registered  by  it,  the  name  of  the  seller 
removed  from  the  register  of  shareholders  and  the  plaintiff's  name  substitated. 
Afterwards  it  was  discovered  that  the  transfer  was  a  forgery  and  the  company 
removed  plaintiff's  name  from  the  register,  refased  to  receive  a  cheque  forwarded 
by  him  for  a  call,  and  refused  to  restore  his  name  to  the  register.  It  was  held 
that  the  company,  having  registered  the  plaintiff  who  had  acted  on  the  registration 
by  forwarding  his  ohe|ne,  was  estopped  from  denying  that  he  was  a  shaieholder, 
and  was  not  justified  in  removing  his  name  from  the  register  and  refusing  to 
replace  it ;  see  Sheffield  Corporation  v.  Barclay,  1903,  2  K.B.  580,  and  .Surim  v. 
Anglo-American  Telegraph  Co.,  5  Q.B.D.  188. 

48.   The  Court  may,  on  any  such  application,  decide  on  any 

question  relating  to  the  rectification  of  the  register  irrespective 

of  the  manner  how,  or  the  parties  between  whom,  the  question 

shall  arise. 

As  to  branch  registers,  see  The  Mining  Companies  Acts  Amendment  Act, 
1896,  Sec.  2. 
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(11)    !rran«/er«.  Part  YIII. 

47.   All  shares  in  any  company  registered  under  this  Act, 


or  under  any  of  the  Acts  hereby  repealed,  or  in  any  mining 
company  registered   under   "The   Companies   Act,  1882,"  shall  mining  com- 
be  deemed  and  taken  in  law  to  be  chattel  interests,  and  shall  Ponies,  with- 
be  assignable   and   transferable,  and  may  be  seized  and   sold  to  be  chattel  * 
under  any  writ  of  execution  or  warrant  accordingly.  interests, 

"Shares"  in  this  and  the  five  next  following  sections,  re- 
lating to  the  transfer  of  shares,  shall  apply  equally  to  the  shares 
of  companies  registered  under  this  Act  and  to  the  shares  of 
mining  companies  registered  under  *'  The  Companies  Act,  1882," 
and  all  provisions  of  that  Act  in  conflict  with  the  sections  last 
aforesaid  of  this  Act  shall  be  deemed  to  be  repealed  as  to  the 
transfer  of  shares  of  mining  companies  registered  under  "The 
Companies  Act,  1882." 

A  shareholder  who  equitably  assigns  his  shares  is,  as  regards  the  legal  title  to 
the  shares,  a  trustee  for  his  assignee.  There  is  nothing  in  The  Mining  Companies 
Act  which  gives  a  transferee  of  shares  an  absolute  registered  title  unaffected  by 
notice  of  trusts  or  equitable  encumbrances.  The  bailiff  has  a  right  to  seize  and 
sell  shares  the  property  of  a  judgment  debtor  and  for  this  purpose  can  compel  the 
registration  of  his  transfers  without  production  of  the  share  certificates.  A  sale  by 
the  bailiff  passes  to  the  purchaser  the  shareholder's  interest  and  legal  right  in  the 
shares  subject  to  any  equity  of  which  the  purchaser  may  have  notice.  Such  equity 
may  be  enforced  against  the  registered  transferees  of  the  shares  with  notice  by  an 
application  to  rectify  the  register,  but  a  fnma  Jide  purchaser,  without  notice,  from 
the  registered  transferee  obtains  a  good  title  as  against  a  prior  equitable  assignee. 
It  seems  that  a  mining  company  may  be  bound  by  notice  of  trusts  or  equities  and 
should  not  register  transfers  in  contravention  thereof :  Maladm  tC  Mii'hie  v.  The 
United  Copper  Mining  Co.,  N.Z.  4  S.C.  16. 

48.   No  share  in  a  company  under  this  Part  of  this  Act,  or  shares  not  to 
in   a  mining  company  registered   under  '*  The  Companies  Act,  ^toansferred 
1882,"  shall  unless  the  whole   amount  of   such  share   be   fully  pany  is  being 
paid  up,  be  transferred  in  any  such  company  after  the  present-  ^^und  up. 
ing  of  a  petition  for  the  winding-up  thereof,  unless  such  peti- 
tions shall  have  Ix^en  dismissed  or  proceedings  thereunder  stayed 
altogether. 

This  section  does  not  apply  to  no-liability  companies  (Sec.  130  (4)  infra). 

49*   No  share  in  a  company  under  this  Part  of  this  Act,  or  Name  of 

in   a  mining  company  registered   under  "  The  Companies  Act,  transferee  to 
.     ,     ,r,        ,1.1.  *  1         1  1         .-1     1       be  entered  on 

1882,''  shall  be  deemed  to  l)e  transferred  unless  and  until  the  register. 

name  of  the  transferee  be  entered   as   such    transferee   in  the 
register  of  shareholders  in  nianner  as  herein  mentioned. 

(1)  Every  transferor  of  a  share  shall,  at  the  time  of  exe- 
cuting the  same,  attach  to  his  signature  the  true  date 
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of  signing  such  transfer,  and  such  date  shall  be  deemed 
to  be  the  date  of  the  transfer  of  the  said  share  to  the 
transferee. 

(2)  The  transferee  of  any  share  or  shares  in  any  company 
as  aforesaid  shall  cause  the  transfer  of  such  share  or 
shares  to  be  registered  in  the  books  of  the  company  in 
the  capital  and  stock  of  which  such  share  or  shares 
may  have  been  sold  or  disposed  of,  within  thirty  days 
from  the  date  of  such  transfer  if  the  said  transfer  was 
executed  within  this  colony,  within  sixty  days  if  exe- 
cuted in  any  of  the  Australasian  Colonies  except  New 
Zealand,  and  within  one  hundred  and  twenty  days  if 
executed  in  any  other  place ;  and  any  transferor  of  a 
share  who  shall  fail  to  insert  on  the  transfer  the  true 
date  of  executing  the  same  by  him,  or  any  manager 
registering  a  transfer  contrary  to  the  provisions  of  this 
Act,  or  neglecting  to  endorse  on  any  transfer  the  ttue 
date  upon  which  he  received  such  transfer  for  the  pur- 
pose of  registration,  shall  be  liable  to  a  penalty  of  t«n 
pounds ;  and  should  any  transferee  of  a  share  fail  or 
neglect  to  cause  the  transfer  thereof  to  be  registered  a^ 
aforesaid,  every  such  transfer  shall  be  void  and  of  no 
effect,  and  such  transferee  shall  be  liable  to  forfeit 
and  pay  any  sum  not  exceeding  twenty  pounds  for 
such  omission. 

(3)  The  said  transferee  shall  also  pay  to  the  company  a 
sum  of  one  pound  if  the  transfer  is  not  deposited  with 
the  manager  within  thirty-one  days  if  the  transfer  is 
executed  within  the  colony,  sixty-one  days  if  executed 
within  any  of  the  Australasian  Colonies  except  New- 
Zealand,  one  hundred  and  twenty  days  if  executed  in 
any  other  place,  and  an  additional  sum  of  one  pound 
for  every  day  after  the  expiration  of  such  periods  of 
thirty-one  days,  sixty-one  days,  and  one  hundred  and 
twenty  days  respectively,  according  to  the  circum- 
stances affecting  the  transfer ;  and  the  receipt  of  all 
such  sums  shall  be  indorsed  on  the  back  of  the  trans- 
fer when  registered,  and  payment  thereof  may  be 
enforced  by  the  company  in  any  Court  of  competent 
jurisdiction. 

(4)  No  transfer  shall  be  registered  by  any  manager  after  the 
expiration  of  one  hundred  and  twenty  days  from  the 


1 


i 

a 

3 
a 
s 

08 

OB 

'43 


THE   MINING   COMPANIES   ACT,   1894.  6;J3 

TransfBFS  of  Bhares. 

execution  thereof  by  the  transferor  without  the  auth-  Part  YIII. 
ority  of  a  Judge  of  the  Supreme  Court  or  of  a  District  C^^P*  ^« 
Court,  who,  upon  reasonable  cause  being  shown  him 
why  the  transfer  was  not  previously   registered,   may 
order  the  manager  to  register  such  transfer  upon  such 
terms  or  conditions  as  such  Judge  thinks  fit. 

50.   Blank  forms  of  transfer  of  shares  shall  not  be  valid.  Bbuik  foi-niB 
In  every  form  of  transfer  there  shall  be  written  in  ink  the  name  prohTbited! 
of  the  transferee,  whether  a  person  or  a  company. 

Transfers  may  be  made  on  a  separate  document  instead  of 
being  indorsed  on  a  scrip  certificate. 

A  fee  of  one  shilling  only  shall  be  charged  in  respect  of  the 
registration  of  the  transfer  of  any  share,  anything  in  any  rules 
of  a  company  notwithstanding. 

51*  Notwithstanding  any  transfer  whatever  of  any  shares  Trauafernot 
not  fully  paid  up,  the  transferor  thereof  shall  continue  to  be  f?  S'JJf ®^  ^"^^ 
chargeable  for  six  months  after  the  transfer,  but  no  longer,  with 
any  debt  or  liability  incurred  prior  thereto  ;  and  in  so  far  as 
respects  any  such  debt  or  liability,  such  transferor  shall  be 
deemed  to  be  a  contributory  under  this  Act  or  under  "  The 
Companies  Act,  1882,"  as  the  case  may  be,  in  cases  where  it  may 
be  necessary  to  determine  who  are  contributories. 

52.   If  any  person,  being  a  shareholder  in  any  company  as  Traat  on 
aforesaid,  shall,  with  a  view  of  evading  the  liabilities  incident  to  tmngfer*°n- 
his  share,  transfer  the  same  upon  some  trust  or  understanding  capable  of 
under  or  according  to  which  he  is  to  be  entitled  at  any  future      ""^Kenow^ 
time  to  have  retransferred  to  him  or  to  resume  the  ownership 
of  or  to  have  any  interest  in  such  share,  such  person  shall  be 
disabled  from  enforcing  in  any  Court  any  trust  for  him  in  such 
share. 

(12)  Calls, 

58.   The  calls  upon  shares  in  every  company  shall  be  made  Calls  to  be 
in  such  time  and  manner  as  that  they  shall  be  payable  on  the  ^*^*^^S!?j 
second  Wednesday  in  a  month,  and  on  that  day  only  ;  such  day  neaday  in  any 
not  to  be  less  than  seven  days  from  the  day  in  which  the  call  ™®°^- 
shall  be  made.     A  notice  shall  be  printed  on  the  face  of  each 
company's  scrip,  stating  that  that  day  is  the  day  on  which  calls 
are  payable. 

64.    When  a  call  shall  have  been  made —  Notice  of  call. 

(1)   The  manager  shall  cause  a  notice  of  the  day  when  it 
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Part  YIII.  will  he  payable,  and  of  the  place  for  payincMit  thereof, 

Chap.  2.  ^y  \yQ  published  not  less  than  twice  in   one   or  more 

newspapers   circulating   in    the    locality    wherein    the 

registered   office   of    the  company    shall    be    situated ; 

and  shall  also,  immediately  after  the  making  of  the 

call,  send  a  similar  notice  by  letter  or  post-card  through 

the  post-office  to  each  shareholder  in  the  company  : 

No  call  to  be  (2)  No  subsequent  call  shall  be  made  until  after  the  expira- 

previouscall  ^^^'^  ^^  fourteen  days  from  the  day  when  the  call  S4> 

payable.  made  shall  be  payable. 

No  call  may  66«   No  calls  Upon  shares  in  any  company  shall  be  madt* 

petition^  ^^^^'^   after  the  day  named  at  the  first  hearing  of  a  petition  for  the 
winding-up   thereof,   unless   such   petition  is  dismissed  or  pn- 
ceedings  thereunder  stayed. 
Suing  for  calls  66«   Subject  to  the  provisions  of  the  next-following  s<x*tioD, 

the  amount  of  any  call  which  for  the  time  being  may  be  unpaid 
upon  any  share  in  a  company  shall,  on  and  from  the  day  when 
tin*  call  shall  lie  made,  be  deemed  to  he  a  debt  due  from  the 
holder  of  such  share  to  the  company,  but  no  proceedings  for  the 
recovery  of  any  such  call  shall  be  commenced  until  after  the  day 
on  which  the  said  call  shall  be  payable.  After  such  day  the 
said  call  shall,  provided  proceedings  for  the  purpose  be  com- 
menced within  fourteen  days  from  the  day  on  which  such  call  as 
aforesaid  is  payable,  be  recoverable  in  any  Court  of  competent 
jurisdiction,  with  interest  thereon  and  costs  of  suit,  by  the 
manager  describing  himself  in  any  proceeding  therefor  a* 
manager  of  the  company  to  whom  the  call  shall  be  due. 

(1)  In  any  such  proceeding  it  shall  be  sufficient  to  state 

in  the  plaint  or  summons  that  the  defendant,  or,  if  the 
proceedings  be  against  an  executor  or  administrator  of 
a  deceased  shareholder,  that  the  shareholder,  was  at 
the  time  of  his  death,  and  his  estate  still  is,  indebted 
to  the  company  in  the  sum  due  for  the  call,  setting 
forth  the  day  upon  which  the  call  was  payable  and 
the  sum  claimed  for  interest  thereon. 

(2)  A    resolution    purporting    to    be    a    resolution   of    the 

directors  of  the  company  declaring  a  call  to  be  pay- 
able on  that  day,  appearing  in  the  book  in  which 
such  a  resolution  ought  to  be  entered,  or  a  copy  of 
such  resolution  verified  as  being  such  by  the  statu- 
tory declaration  of   the  manager,  whose  signature  or 
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handwriting  thereto  it  shall  not  be  necessary  to  prove,  Part  YIII. 

shall  be  prima  facie  evidence  that  such  call  was  duly  Chap.  2. 

made  ;    and    proof   that  the   person  taking  such   pro- 

ceeding   was  at   the  commencement  thereof   acting  as 

manager  of   the  company  shall  be  sufficient  proof   of 

his  appointment  as  such. 

(8)  If,  j)ending  any  such   proceedings,  the   manager   shall 

by  death,  resignation,  or  otherwise  cease  to  be  such, 

the  name   of   the   sui^ceeding  manager  shall,  on  such 

evidence   as   the   Court    before    which    the   proceedings 

shall  be  pending  shall  think  sufficient  that  he  is  the 

succeeding  manager,  be  substituted  in  the  proceedings 

for  the  name  of  the  manager  so  ceasing,  after  which  the 

character  of  the  succeeding  manager  as  such  shall  not 

be  disputed,  and  the  proceedings  shall  be  carried  on  in 

his  name. 

Under  the  corresponding  sectionH  of  The  Mining  Companies  Act,  1872,  it  was 

held  (1)  That  the  amount  of  a  call  due  by  a  shareholder  in  a  mining  company 

could  not  be  recovered  by  action  after  the  lapse  of  fourteen  days  from  the  day 

when  the  call  was  payable ;  (2)  That  if  no  proceedings  were  taken  within  fourteen 

days  to  recover  the  call,  and  if  it  remained  unpaid  for  twenty -one  days  after  the 

day  when  it  became  due  the  shares  were  absolutely  forfeited  to  the  company; 

(3)  That  after  forfeiture  of  the  shares  the  debt  due  in  respect  of  the  call  was 

extinct — or.  if  not  the  debt,  the  remedy;   (4)  That  the  right  of  action  was  not 

saved  by  the  fact  that  inefifectual  proceedings  had  been  taken  to  recover  the  amount 

of  the  call  within  fourteen  days  after  it  was  payable  t   Seatoti  v.  Lloyd,  3  J.B. 

N.S.  S.C.  107;  and  see  WilherfoitH  v.  Try  Affoiu  Gold  Mining  Co.,  N.Z.  2  C.A.  3^ 

where  Seaton  v.  Lloyd  was  discussed. 

67.   Any  share  upon  which  a  call  payable  thereon  shall  be  Forfeiture  of 
impaid  at  the  expiration  of  twenty-one  days  after  the  day  upon  J^^J^im^jni; 
which  it  shall  be  payable  shall  thereupon  be  absolutely  forfeited,  of  oalU. 
without  any  resolution  of  directors  or  other  proceeding,  provided 
that  no  proceeding  for  the  recovery  of  the  call  shall  have  been 
commenced  during  fourteen  days  after  the  day  on  which  such 
call  shall  have  become  payable. 

By  Bee.  o  of  1902,  No.  51  infra,  no  shares  shall  be  forfeited  for  non-payment 
of  calls  unless  all  calls  on  shares  held  by  directors  have  been  paid. 

If  any  such  proceeding  shall  be  taken,  and  the  amount  of 

any  judgment  or  order  obtained  thereon  against  the  shareholder 

shall  not  be  paid  within  twenty-one  days  after  such  judgment 

or  order  shall  be  obtained,  or  cannot  within  that  time  be  levied 

out  of  any  property  of  the  shareholder,  the  share  shall  at  the 

end  of  the  said  twenty-one  days  be  absolutely  forfeited,  without 

any  such  resolution  or  proceeding  as  aforesaid. 
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Part  YIII.  If  a  call  made  upon  shares  in  a  mining  company  be  not  paid  within  twenfy- 

Chap.  2.         one  days  after  it  is  made  or  sued  for  within  fourteen  days,  the  shares  become 

ipso  facto  forfeited,  and  the  company  has  no  power  to  exercise  any  option  as  to  ^ 

whether  it  will  accept  such  forfeiture  or  not :    lVilberfo«H  v.  Try  Afjaiu  Gold  Mhnmg  S 
Co.,  N.Z.  2  C.A.  315  J 


The  manager  of  the  company  shall,  not  later  than  three 
days  after  any  share  or  shares  have  V>ecome  forfeited  as  aforesaid, 
send  to  the  holder  thereof  notice  of  such  forfeiture,  and  of  the 
intended  sale  of  such  share  or  shares,  in  manner  provided  by 
Section  59. 


Repealed  by  Sec.  4  of  1897,  No.  18  q.v,  1 

to^cancef^rlor  *®'   Notwithstanding  any  forfeiture  whatever  of  any  share, -r 

liability.  the  holder  thereof  at  the  time  of  its  forfeiture  shall  continue  | 

and  be  chargeable  for  twelve  months  thereafter,  but  no  longer,  ^ 
with  any  debt  or  liability  incurred  prior  to  such  forfeiture;  and,;*-^ 
in  so  far  as  respects  any  such  debt  or  liability,  the  holder  shall  !! 
be  deemed  to  be  a  contributory  under  this  Act  in  cases  wherei^ 
it  may  be  necessary  to  determine  who  are  contributories.  ^ 

But  if  an  order  to  wind  up  a  company  shall  have  been 
granted  before  the  expiration  of  the  said  twelve  months,  the 
holder  at  the  time  of  forfeiture  of  any  forfeited  share  therein 
shall  continue  to  l)e  liable  as  a  contributorv  until  the  final 
distribution. 

In  order  to  fix  a  shareholder  with  liability  under  this  section  it  is  sufficient;  J 
if  a  petition  for  winding-up  on  which  an  order  is  made,  is  presented  within  the,  - 
twelve  months  referred  to  in  this  section,  and  it  is  not  necessary  that  the  order  for 
winding-up  should  be  made  within  the  twelve  months.  The  operation  of  the  tirst 
clause  of  the  section  is  not  limited  by  the  second  :  Senthom  Cofi*oUdated  dr., 
Edmond'x  case,  11  N.Z.  413;   The  Katie  Gold  Miniiiff  Co.,  17  N.Z.  676. 

Where  a  forfeiting  shareholder  gives  a  promissory  note  and  the  conduct  of  £ 
giver  and  taker  shews  that  it  was  given  and  taken  for  the  purpose  of  redeeming) 3 
forfeited  shares,  and,  in  consequence,  the  name  of  the  forfeitor  remains  on  thej;= 
register  till  the  company  goes  into  liquidation,  he  is  not  entitled  to  have  the!  c 
register  altered,  or  to  say  that  his  liability  is  other  than  the  register  discloses: I S 
Victoria  Quartz  Mining  Co.,   Rdnio^id**  caste,  11  N.Z.  416.  'i^ 

The  holders  of  fully  paid-up  shares  do  not  come  within  the  definition  of;  g* 
contributories  and  no  call  can  be  levied  on  contributories  to  equalize  the  pay- 
ments between  these  two  classes  of  shareholders. 

Shareholders  who  for  non-payment  of  calls  have  forfeited  their  shares  more 
than  twelve  months  before  liquidation  cannot  be  placed  on  the  list  of  contributories 
on  the  ground  that  the  calls  were  improperly  made  and  in  the  absence  of  a  dnlv 
qualified  quorum  of  directors :    Whitt'^  Reef  Gold  Mining  Co.,  11  N.Z.  24. 

In  the  winding-up  of  a  mining  company  under  The  Mining  Companies  Act, 
1886,  forfeiting  shareholders  are  liable  to  contribute  in  respect  only  of  such  part 
of  the  debts  which  were  owing  when  they  forfeited  as  remains  owing  at  the  date 
of  the  winding-up  order:   Harleifs  c^ise,  7  N.Z.  476. 
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50.  Every  forfeited  share,  after  fourteeen  days'  notice  of 
intention  to  sell  has  been  posted  by  registered  letter  addressed 
to  the  last-known  place  of  abode  of  the  shareholder  at  the 
time  of  forfeiture,  shall,  not  later  than  forty-two  days  after 
the  time  of  forfeiture,  but  not  earlier  than  twenty-eight  days 
after  notice  of  intention  to  sell  has  been  posted  as  aforesaid, 
be  oftered  for  sale  by  the  manager  of  the  company,  without 
reserve  price  whatsoever,  by  public  auction  advertised  in  one 
or  more  papers  circulating  in  the  locality  wherein  the  regis- 
tered office  of  the  company  shall  be  situated,  not  less  than 
seven  nor  more  than  fourteen  days  before  the  day  appointed 
for  the  sale. 


Part  YIIL 
Chap.  2. 


Forfeited 
shares  to  be 
offered  at 
auction. 


^ 


Repealed  by  Sec.  4  of  1897,  No.  18  q.v. 

(1)  If   such   share  shall   then  be  sold,   the   proceeds  shall  Application  of 

be  made  applicable  as  well  in  payment  of  any  call  i"^®®  ^* 
or  calls  made  before  the  date  of  such  sale  as  in 
payment  of  any  call  or  calls  then  due,  although  the 
period  for  the  payment  of  such  first-mentioned  call 
or  calls  has  not  then  arrived,  and  of  the  expense  of 
such  advertisement,  and  any  other  expenses  necessarily 
incurred  in  respect  of  the  forfeiture  and  auction-sale, 
and,  in  case  of  any  proceedings  having  been  taken 
for  the  recovery  of  the  call,  of  all  costs  and  expenses 
incurred  against  the  shareholder  in  respect  of  such 
proceedings,  and  the  balance  (if  any)  shall  be  paid  to 
him  upon  his  delivering  to  the  company  the  .scrip 
representing  such  forfeited  share. 

(2)  Should  the  share  not  realise  the  amount   of   the   call 

or  calls  made  thereon^  up  to  the  time  of  sale,  together 
with  such  costs  and  expensed  as  aforesaid,  the  balance 
shall  be  recoverable  from  the  shareholder  by  the 
manager  or  official  liquidator  in  his  official  capacity, 
at  any  time  hereafter,  as  a  debt  due  to  the  company, 
in  any  Court  of  competent  jurisdiction,  together  with 
interest  thereon  calculated  at  the  rate  of  six  per 
centum  per  annum  from  the  due  date  of  the  call  or 
calls  to  date  of  payment  of  such  balance. 

Any  manager  of  a  company  shall  be  liable  to  a  penalty  not 
exceeding  ten  pounds  if  he  fail  to  send  notice  to  any  shareholder 
of  the  forfeiture  of   his  share  or  shares  as  required  by  Section 
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Part  YIII. 
Chap.  2. 


Forfeited 
shares,  bo^v 
dealt  with  if 
unsold. 


Redemption 
of  forfeited 
shares. 


Office  to  be 
open  the  day 
before  sale. 


Extraordinary 
meeting  to  be 
convened 
when  one- 
third  of 
shares  in  com- 
pany forfeited. 
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57,  and  to  a  like  penalty  in  respect  of  every  forfeited  share 
which  such  manager  shall  fail  to  offer  for  sale  as  required  by 
this  section. 

Where  a  call  has  been  made  in  respect  of  shares,  and  these  shares  have  been 
forfeited  for  non-payment  and  afterwards  when  put  up  to  auction  are  found  to  be 
unsaleable,  and  the  company  goes  into  liquidation,  the  liquidator  may  at  any  time 
sue  the  forfeitor  for  the  full  amount  of  the  call :  Victoria  Quartz  Mining  Co.  t. 
Kerr,  11  N.Z.  20. 

60.  Should  there  be  no  purchaser  for  the  forfeited  share 
offered  for  sale  by  public  auction,  as  provided  in  the  last- 
preceding  section,  such  share  shall  he  forthwith  registered  in 
the  name  of  the  company,  and  shall,  until  reissued,  be  the 
property  of  the  company ;  but  no  liability  shall  attach  to  tht^ 
company  in  respect  of  any  such  shares,  which  shall  be  deemed 
shares  held  in  trust  for  the  company,  and  shall  be  subject  to 
the  provisions  of  Section  41. 

Nothing  herein  contained  shall  be  deemed  to  relieve  the 
holder  of  any  forfeited  share  at  the  time  of  such  forfeiture 
from  the  operation  of   Section  58. 

61.  Notwithstanding  anything  hereinbefore  contained,  any 
person,  a  share  belonging  to  whom  shall  have  l>een  forfeited  as 
aforesaid,  shall  be  entitled,  at  any  time  up  to  or  on  the  day 
previous  to  that  upon  which  it  is  intended  to  sell  the  share, 
to  redeem  the  said  share,  by  payment  to  the  manager  of  all 
calls  made  thereon,  and  of  all  expenses  incurred  by  the  com- 
pany in  respect  of  the  forfeiture,  and  of  all  costs  and  expenses 
of  any  such  proceeding  as  aforesaid  which  may  have  been 
taken  ;  and  upon  such  payment  the  manager  shall  re-enter  the 
name  of  such  ])erson  in  the  register  of  shareholders,  and  he 
shall  thereupon  be  entitled  to  the  share  as  if  the  forfeiture  had 
not  been  incurred.  . 

62.  On  the  day  previous  to  that  on  which  a  forfeited  share 
is  to  be  offered  for  sale  the  company's  office  shall  be  open  during 
the  hours  for  which  it  is  by  the  rules  of  the  company  to  be  kept 
open  on  days  when  it  is  by  such  rules  to  be  open. 

68.  Whenever  shares  equal  to  one-third  in  number  or  value 
of  the  total  nominal  capital  of  a  company  have  become  for- 
feited, and  have  been  registered  in  the  name  of  the  company  as 
hereinbefore  ])rovided,  it  shall  be  the  duty  of  the  directors 
within  seven  djiys  thereafter,  or,  should  they  fail  so  to  do,  of 
the  manager,  forthwith  to  convene  an  extraordinary  meeting 
of  the  shareholders  of  the  company. 
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The  notice  convening  Biich  meeting  shall  specify  the  names  Part  YIII. 
of  the  shareholders  wFio  liave  forfeited  their  shares,  and  the  ^**M>-  2. 
nuniher  and  nominal  value  of  the  shares  so  forfeited,  and  shall 
declare  the  Inisiness  of  the  meeting  to  be  to  take  into  considera- 
tion the  ])Osition  of  the  company,  and  to  provide  for  the  disposal 
of  the  forfeited  shares,  subject  to  the  provisions  of  Section  41. 
In  case  the  manager  shall  fail  within  three  days  after  the 
aforesaid  seven  days  to  call  such  meeting  the  same  may  be  con- 
vened by  any  five  or  more  shareholders  who  have  not  forfeited 
their  shares  in  manner  as  ])rovided  in  Section  15. 

(13)    JHvidemh  Payahle  only  out  of  Profits. 

64.  No  dividend  shall  be  payable   to  the  shareholders   of  Dividends 
any  company  except  out  of  the  i)rofits  arising  from  the  business  ^^g?J®  '1""* 
of  such  company. 

65.  If  any  director  of   a  company  shall  wilfully  pay  or  Directors  puy- 

peiniit  it  to  be  paid  anv  dividend  otherwise  than  out  of  such  »"{?  dividends 
^  ^  •  otherwise  to ' 

profits  he  shall  be   liable  to  a   penalty    of    not   less   than  one  be  personally 

hundred  pounds  nor  exceeding  five  hundred  pounds,  and  in  '^*^'«- 
default  of  payment  thereof  to  imprisonment  for  a  period  of 
not  less  than  three  nor  exceeding  twelve  months,  and  shall 
also  be  liable  to  the  creditors  of  the  company  for  the  amount 
of  the  debts  due  by  the  company  to  them  respectively  to  the 
extent  that  the  dividends  so  paid  shall  have  exceeded  the  profits, 
and  such  amount  may  be  recovered  by  the  creditors,  or  the  liqui- 
dators suing  on  behalf  of  the  creditors. 

If  the  whole  shall  be  recovered  from  one  director,  he  may 
recover  contribution  against  any  other  director  who  shall  have 
also  made  or  ix^rmitted  such  payment. 

This  section,  so  far  as  it  relates  to  the  payment  of  calls,  does  not  apply  to  no- 
liability  companies:  Hec.  130  (4). 

(14)  Increane  of  Capital. 

66.  Any  company  may  with  the  sanction  given  at  an  extra-  Capital  may 
ordinary  meeting  thereof  of   a  majority  consisting  of   not  less  ^  increased. 
than  two-thirds  in  number  and  value  of  the  shareholders  in  such 
company,  in  person  or  by  proxy,  from  time  to  time  increase  its 

capital  by  the  issue  of  new  shares. 

(1)  Notice  of  the  resolution  for  the  increase  of  capital, 
setting  forth  the  mode  and  particulars  of  the  in- 
crease, and  headed  with  the  name  of  the  company, 
shall  immediately  after  such  meeting  be  inserted   by 
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the  manager  in  the  Gazette,  and  in  one  or  more  newf^ 
papers  circulating  in  the  neighbourhood  of  the  rc^gii^- 
tered  office  of  the  company. 
(2)  It  shall  not  be  necessary  that  a  iinal  call  has  been  made 
before  the  capital  is  increased. 

67.  Every  such  increase  shall  be  of  such  amount  as  such 
majority  shall  direct,  and  be  divided  into  shares  of  the  same 
nominal  value  as  in  the  case  of  the  original  issue. 

(1)  Any  such  new  shares  shall  not,  for  the  space  of  fourteen 
days  after  the  latest  of  the  aforesaid  publications,  be 
open  to  the  public,  but  only  to  the  shareholders  of  the 
company. 

(2)  Such  new  shares  may  be  preference  shares,  and  may  be 
issued  upon  such  terms  as  such  majority  shall  direct. 

68.  A  similar  notice  of  the  resolution  for  the  increase  of 
capital,  signed  by  the  manager  and  by  two  at  least  of  the 
directors  of  the  company,  and  in  the  form  or  to  the  effect 
directed  by  the  Fifth  Schedule,  verified  l>y  the  statutory 
declaration  of  the  manager  in  the  form  contained  in  the  same 
Schedule,  shall  be  lodged  with  the  Registrar  within  fourteen 
days  from  the  time  at  which  such  increase  shall  have  been 
resolved  on. 

Such  notice  shall  be  tiled  by  the  Registrar  with  the  Memo- 
randum originally  lodged  by  the  company,  and  shall,  or  a  copy 
thereof  purporting  to  be  signed  by  the  Registrar,  be  conclusive 
evidence  that  such  increase  was  legally  and  properly  resolved 
upon,  and  of  the  number,  amount,  and  nature  of  the  new 
shares. 

60.  Any  capital  raised  by  the  increase  of  capital  shall, 
subject  to  the  provisions  aforesaid,  be  considered  as  part  of 
the  original  capital,  and  be  subject  to  the  same  provision.* 
with  reference  to  the  payment  of  calls  or  otherwise  as  if  it 
had  been  part  of  such  original  capital. 

This  section,  so  far  as  it  applies  to  the  payment  of  calls,  does  not  apply  to  no- 
liahility  companies  :  Sec.  180  (4). 

(15)   Power  to  Borrow  Money  and  to  Mortgage. 

Power  to  bor-  70.   Any  Company  may,  with  the  sanction  of  such  majority 

Md  to^mort-     8^^^^  ^^  ^^^^^  meeting  as  mentioned  in  Section  66,  from  time  to 

gage.  time  borrow  money,  not  exceeding  such  sum  as  such  majority 

shall  direct,  and  may  secure  the  repayment  thereof,  or  of  any 


Copy  of 
notice  evi- 
dence that  in- 
crease of 
capital  was 
rightly 
effected. 


New  capital  to 
be  deemed 
part  of  origi- 
nal capital. 
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sum  previously  borrowed  or  liability  incurred  by  the  directors  Part  YIII. 

of   such  company,  and  interest  thereon,  by  a  mortgage  or  bill  Chap.  2. 
of  sale  of  the  property  of  the  company  or  any  part  thereof. 

(1)  No  such  mortgage  or  bill  of  sale  shall  have  any  effect  Mortgage  or 

unless  and  until  it  shall  have  been  registered  or  filed  ineffectimf 
with  the  Registrar  in  like  manner  as  bills  of  sale  are  until 
now  or  may  hereafter  be  required  by  law  to  be  filed,  *^^"^  *    ' 
and   the    provisions   of    "The   Chattels   Transfer   Act, 
1889,"  and   any  Act  amending  the  same,  are  hereby 
declared  to  be  applicable  to  bills  of  sale  and  mortgages 
imder  this  Act. 

(2)  All  such  mortgages  and  bills  of  sale  affecting  the  same  Priority  of 

property  shall  have  priority  according  to  the  respective  biSs'of^^le" 
times  of  registration  and  filing,  and,  so  soon  as  the 
same  shall  be  sealed  with  the  company's  seal  and 
registered,  shall  bind  the  company,  whether  any  pre- 
liminaries hereby  required  shall  have  been  observed  or 
not. 

PART  II. 

Winding-up. 

(1)    When  and  how   Winding-up  is  to  be  Effected. 

71.   A  company  may  be  wound  up  by  the  Court  in  any  of  Whencom- 
the  events  following,  that  is  to  say,—  P*°i®8  may 

(1)  When  at  an  extraordinary  meeting  of   any  such  com- 

pany a  majority  in  number  and  value  of  the  share- 
holders therein  shall  have  passed  a  resolution  requiring 
the  company  to  be  so  wound  up ; 

(2)  Where  a  company  shall  not  have  taken  bona  fide  steps 

towards  the  commencement  of  its  business  within  six 
months  from  the  date  of  its  incorporation,  or  shall  sus- 
pend its  business  for  the  space  of  a  whole  year  ; 

(3)  When  the  company  is  unable  to  pay  its  debts  ; 

(4)  When  a  company  has  made  a  conveyance  or  assignment 

of  its  property  to  a  trustee  or  trustees  for  the  l>enefit  of 
its  creditors  generally  ; 

(5)  When  a  company  has  made  a  conveyance,  gift,  delivery, 

or  transfer  of  its  property,  or  of  any  part  thereof,  with 
intent  to  defeat  or  delay  its  creditors ; 

(6)  When  the  Court  shall  be  of  opinion  that  it  is  just  and 

equitable  that  the  company  should  be  wound  up. 
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Part  YIII.  the  manager  in  the  Gazette,  and  in  one  or  more  news- 

Chap.  2.  papers  circulating  in  the  neighbourhood  of  the   regis- 

tered office  of   the  company. 
(2)  It  shall  not  be  necessary  that  a  final  call  has  been  made 
before  the  capital  is  increased. 

67.  Every  such  increase  shall  be  of  such  amount  as  such 
majority  shall  direct,  and  be  divided  into  shares  of  the  same 
nominal  value  as  in  the  case  of  the  original  issue. 

(1)  Any  such  new  shares  shall  not,  for  the  space  of  fourteen 
days  after  the  latest  of  the  aforesaid  publications,  be 
open  to  the  public,  but  only  to  the  shareholders  of  the 
company. 

(2)  Such  new  shares  may  be  preference  shares,  and  may  be 
issued  upon  such  terms  as  such  majority  shall  direct. 

68.  A  similar  notice  of  the  resolution  for  the  increase  of 
capital,  signed  by  the  manager  and  by  two  at  least  of  the 
directors  of  the  company,  and  in  the  form  or  to  the  effect 
directed  by  the  Fifth  Schedule,  verified  by  the  statutory 
declaration  of  the  manager  in  the  form  contained  in  the  same 
Schedule,  shall  be  lodged  with  the  Registrar  within  fourteen 
days  from  the  time  at  which  such  increase  shall  have  heen 
resolved  on. 

Such  notice  shall  be  filed  by  the  Registrar  with  the  Memo- 
randum originally  lodged  by  the  company,  and  shall,  or  a  copy 
thereof  purporting  to  be  signed  by  the  Registrar,  be  conclusive 
evidence  that  such  increase  was  legally  and  properly  resolved 
upon,  and  of  the  nunjber,  amount,  and  nature  of  the  new 
shares. 

60.  Any  capital  raised  by  the  increase  of  capital  shall, 
subject  to  the  provisions  aforesaid,  be  considered  as  part  of 
the  original  capital,  and  be  subject  to  the  same  provisions 
with  reference  to  the  payment  of  calls  or  otherwise  as  if  it 
had  been  part  of  such  original  capital. 

This  section,  so  far  as  it  applies  to  the  payment  of  calls,  does  not  apply  to  no- 
liability  companies  :  Sec.  130  (4). 

(15)   Power  to  Borrow  Money  and  to  Mortgage, 

Power  to  bor-  70.   Any  conipany  may,  with  the  sanction  of  such  majority 

row  ™°^®y       given  at  such  meeting  as  mentioned  in  Section  66,  from  time  to 

gage.  time  borrow  money,  not  exceeding  such  sum  as  such  majority 

shall  direct,  and  may  secure  the  repayment  thereof,  or  of  any 


Copy  of 
notice  evi- 
dence that  in- 
crease of 
capital  was 
rightly 
effected. 


New  capital  to 
be  deemed 
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sum  previously  borrowed  or  liability  incurred  by  the  directors  Part  YIII. 

of   such  company,  and  interest  thereon,  by  a  mortgage  or  bill  C^^P-  ^» 

of  sale  of  the  property  of  the  company  or  any  part  thereof. 

(1)  No  such  mortgage  or  bill  of  sale  shall  have  any  effect  Mortgage  or 

unless  and  until  it  shall  have  been  registered  or  filed  ineff^cUmf 
with  the  Registrar  in  like  manner  as  bills  of  sale  are  u»til 
now  or  may  hereafter  be  required  by  law  to  be  filed,  ^  ^'*** 
and   the    provisions   of    "The   Chattels   Transfer    Act, 
1889,"  and   any  Act  amending  the  same,  are  hereby 
declared  to  be  applicable  to  bills  of  sale  and  mortgages 
under  this  Act. 

(2)  All  such  mortgages  and  bills  of  sale  affecting  the  same  Priority  of 

property  shall  have  priority  according  to  the  respective  bins  ol^^le? 
times  of  registration  and  filing,  and,  so  soon  as  the 
same  shall  be  sealed  with  the  company's  seal  and 
registered,  shall  bind  the  company,  whether  any  pre- 
liminaries hereby  required  shall  have  been  observed  or 
not. 

PART  II. 

Winding-up. 
(1)    When  and  how   Winding-up  is  to  he  Effected. 

71.   A  company  may  be  wound  up  by  the  Court  in  any  of  When  com- 

the  events  following,  that  is  to  say,—  P*"^««  ™/>' 

^'  •"  be  wound  up^ 

(1)  When  at  an  extraordinary  meeting  of  any  such  com- 
pany a  majority  in  number  and  value  of  the  share- 
holders therein  shall  have  passed  a  resolution  requiring 
the  company  to  be  so  wound  up ; 

(*2)  Where  a  company  shall  not  have  taken  bona  fide  steps 
towards  the  commencement  of  its  business  within  six 
months  from  the  date  of  its  incor})oration,  or  shall  sus- 
pend its  business  for  the  space  of  a  whole  year  ; 

(8)  When  the  company  is  unable  to  pay  its  debts  ; 

(4)  When  a  company  has  made  a  conveyance  or  assignment 

of  its  property  to  a  trustee  or  trustees  for  the  l>enefit  of 
its  creditors  generally  ; 

(5)  When  a  company  has  made  a  conveyance,  gift,  delivery, 

or  transfer  of  its  property,  or  of  any  part  thereof,  with 
intent  to  defeat  or  delay  its  creditors ; 

(6)  When  the  Court  shall  be  of  opinion  that  it  is  just  and 

equitable  that  the  company  should  be  wound  up. 
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Winding-up. 

72.   A  company  under  this  Part  of  this  Act  shall  be  deemed 
unable  to  pay  its  debts — 

( 1 )  When  a  creditor,  by  assignment  or  otherwise,  to  whom 
such  company  is  indebted  at  law  or  in  equity  in  a  sum 
exceeding  fifty  pounds  then  due,  shall  have  served  on 
the  company  a  demand  under  his  hand  requiring  the 
company  to  pay  the  sum  so  due,  and  the  company  shall 
have  for  the  space  of  six  weeks  succeeding  the  service 
of  such  demand  neglected  to  pay  such  sum,  or  to  secure 
or  compound  for  the  same  to  the  reasonable  satisfaction 
of  the  creditor ; 

(2)  When    any    execution    or    other    process   issued   on  a 

judgment  decree  or  order  in  favour  of  any  creditor  in 
any  action,  suit,  or  other  legal  proceeding  instituted 
by  such  creditor  against  a  company  shall  be  returned 
unsatisfied  either  in  whole  or  in  part ; 

(3)  When  it  shall  be  proved  to  the  satisfaction  of  the  Court 

that  the  company  is  unable  to  pay  its  debts. 

13.  Any  application  for  the  winding-up  of  a  company 
shall  be  by  petition  addressed  to  the  Court  by  the  company, 
or  by  one  or  more  than  one  shareholder  therein  or  creditor 
thereof,  or  by  any  of  such  parties  together,  and  such  petition 
may  be  presented  ex  parte  to  the  Court,  or  in  any  part  of  the 
colony  to  the  Judge  thereof  :  Provided  that  seven  days 
previously  to  the  presenting  thereof  a  notice  of  the  intention 
to  present  the  same  shall  be  served  at  the  company's  oflSce. 

74.  A  petition  for  winding  up  a  company  shall  be  entitled 
in  the  matter  of  this  Act  and  of  the  company  to  which  the 
petition  shall  relate,  and  shall  set  forth  the  character  of  the 
petitioner,  whether  company,  shareholder,  or  creditor,  and  the 
event  on  the  alleged  occurrence  of  which  the  winding-up  shall 
be  sought. 

In  case  the  winding-up  shall  be  sought  on  the  ground 
mentioned  in  the  Sub-section  6  of  Section  71,  the  petition  shall 
set  forth  the  reasons  for  which  the  petitioner  submits  that  it  is 
just  and  equitable  that  the  company  should  be  wound  up,  and 
the  petition  shall  then  pray  that  tlie  company  may  be  wound 
up,  and  shall  be  signed  by  the  party  presenting  the  same,  and, 
if  presented  by  a  company,  be  sealed  with  its  seal. 

The  petition  shall,  if  presented  by  a  company,  be  signed 
and  verified  by  the  affidavit  of  the  manager  or  a  director  thereof; 
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and,  if  presented  by  any  other  person,  by  his  affidavit,  or,  if  Part  YIII. 
.such  other  person  be  a  creditor,  by  the  affidavit  of  any  person  Chap.  2. 
on  his  behalf  who  can  depose  to  the  facts. 

76.   On   the    presentation    of    the    petition,   the    Court    or  Proceeding?  on 
Judge  may  thereupon  either  grant  or  refuse  the  prayer  thereof.  Presentation. 
or  may  order  that  it  shall  be  heard  before  the  Court  on  a  day 
and  at  place  within  its  district  to  be  named  in  the  order. 

(1)  If  on  such  presentation  a  hearing  of  the  petition  at 
a  future  day  shall  be  ordered,  the  Court  or  Judge  so 
ordering  shall  direct  such  notice  and  upon  such  parties 
to  be  served  of  such  hearing  as  it  or  he  shall  think 
right. 

(2)  On  the  coming-on  of  any  such  hearing  or  on  any 
adjournment  thereof,  and  on  proof  of  such  service  of 
the  said  notice  of  hearing  as  the  Court  shall  think 
sufficient,  and  on  such  further  evidence  (if  any)  as 
the  Court  may  require  and  can  be  obtained  in  relation 
to  the  facts  averred  in  the  petition,  the  Court  n)ay  make 
such  order  as  it  shall  think  right,  either  for  a  winding- 
up  of  the  company  or  for  dismissal  of  the  petition, 
or  may,  on  sufficient  cause  therefor  being  shown, 
adjourn  its  decision,  conditionally  or  unconditionally, 
for  any  reasonable  time,  and  may  make  sueh  order 
as  to  costs  as  it  shall  think  just. 

76.  Every  winding-up  order  shall  appoint  a  day  and  place  Order  to  fix  a 
for  a  general  meeting  of  the  creditors  of  the  company,  and  shall  ^^*f  and  plaoe 
l)e  served  on  such  parties  and  in  such  manner  as  the  Court  shall  creditors. 
direct.  Sixth  schedule 

Any  such  order  may  be  in  the  form  in  the  Sixth  Schedule 
hereto,  or  to  the  like  effect,  and  if  made  by  a  Judge  shall  be 
entitled  as  of  the  Court  of  which  he  shall  be  Judge,  as  in  the 
form  in  the  Schedule  referred  to. 

77.  Within  ten  days  after  any  such  order  shall  have  been  Advertise- 
made  the  petitioner  shall  advertise  the  same  in  one  or  more  than  "*®"*  *^,^ 

.  .         ,  .    1  -L         ,         1  notice  of 

one  newspaper  circulating  in  the  neighbourhood  of   the  place  older. 
where  the  registered  office  of  the  company  shall  be  or  have  been 
situated. 

78.  When  an  order  for  winding-up  shall  be  made,  the  Commence- 
winding-up  shall  be  deemed  to  have  commenced  at  the  time  Jy^^^K^'  ^^ 
of  the  presentation  of  the  petition  therefor. 
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Part  YIII.  79    On   the  making  of   any  such   order,   a  copy  thereof 

Chap.  2.  certified  and  signed  by  the  Registrar  of  the  Supreme  Court  at 
the  place  where  such  order  may  have  been  made  shall  be  for- 
Ordertobe  warded  to  the  office  of  the  Registrar  of  the  Supreme  Court  at 
company's  the  place  where  the  company  shall  be  registered,  where  it  shall 
Memorandum  ^  g]^j  ^^^j^  ^.j^^  Memorandum  originally  lodged  by  the  com- 
pany. 
Property  of  80.   Immediately   upon   the   making    of    such    order,    the 

o(^]^ny    a     p^Qp^^ty  Qf    ^he  company  ordered  to  be  wound  up  shall  vest 
Registrar.         in  the  Registrar,  as  the  case  may  require. 
No  petition  by  81.   No  petition  shall  be  presented  by  any  creditor  after  the 


deU^is  due^^  lapse  of  one  year  from  the  time  when  his  debt  shall  have  been 
one  year.  due   and   payable,   or,    if   judgment   shall   have   been  obtained 

thereon,  from  the  time  when  such  judgment  shall  have  been 

obtained. 

Company  may  82.    Notwithstanding    anything   hereinbefore   contained,  a 

be  wound  up     company  mav  also  be  wound  up  when  the  directors  refuse  or 

when  neglect-        ., 

ing  its  affairs,  fail  to  carry  on  operations  and  for  three  consecutive  times  t^ 

convene  a  general  meeting  of  the  company  at  the  periodF 
appointed  in  that  behalf  ;  and,  when  three  successive  general 
meetings  of  the  company  when  duly  convened  severally  lapse* 
for  want  of  a  quorum,  it  shall  be  the  duty  of  the  manager  of 
the  company  forthwith  to  give  written  notice  of  the  fact  to  tht* 
Official  Assignee  in  bankruptc}'  of  the  district  wherein  the  com- 
l)any  carries  on  its  mining  operations,  who  thereupon  shall  take 
all  necessary  steps  for  winding-up  the  company  under  the 
authority  of  the  Court  as  a  company  having  ceased  to  carry 
on  its  business. 

If  any  manager  as  aforesaid  fails  or  neglects  to  give  the 
said  notice  to  the  Official  Assignee,  he  shall  be  liable  to  a 
penalty  not  exceeding  fifty  pounds,  and  to  a  further  penalty 
not  exceeding  five  pounds  for  every  day  after  the  first  con- 
viction during  which  such  failure  or  neglect  continues. 

{2)  Stay  of  Previous  or  of  Winding-up  Proceedings. 
Previous  legal  83.   At  any  time  after  the  presentation  of  a  petition  for  the 

may^be*'*^^      winding-up  of  a  company,  the  Court  may,  upon  the  application 
restrained.        of  the  company,  or  of  a  creditor  of,  shareholder  in,  or  contribu- 
tory to  it,  restrain  further  proceedings  in  any  action,  suit,  or 
proceeding  against  the  company,  upon  such  terms  as  the  Court 
shall  think  fit  ;  and  after  any  such  order  shall  have  been  made. 
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no  suit,  action,  or  other  proceeding  shall  he  continued  or  com-  Part  YIII. 
menced   without  tlie  leave  of    tlic  Court,  and  suhject  to  such  Chap.  2. 
terms  as  the  Court  may  im}>ose. 

84.   The  Court  may  at  any  time  after  the  making   of   a  Windinp-up 
winding-up  order,   upon   the  application  of  any  such   creditor,  JJia^be*"^ 
shareliolder,  or  contributory,  and  upon  being  satisfied  that  the  «tayed. 
proceedings  upon  such  order  should  be  stayed,  make  an  order 
staying  the  same,  either  altogether  or  for  a  limited  time,  on  such 
terms  as  it  shall  think  fit. 


(8)    Liqvidnior. 

85.   The  creditors  may  at  any  of  their  meetings  attend  and   Creditors  may 
.     .                           1                  *               *  vote  in  person 

vote  m  person  or  by  proxy.  or  by  pr^y. 


86.  The  Court  in  which  winding-up  proceedings  are  being 
carried  on,  or  a  Judge  thereof,  shall  appoint  the  Official 
Assignee  in  Bankruptcy  of  the  district  in  which  the  office  of 
the  company  is  situated,  or  the  Deputy  Assignee  of  the  said 
district,  to  be  liquidator. 

There  shall  be  payable  in  respect  of  such  winding-up  pro- 
ceedings under  this  Act,  notwithstanding  anything  to  the  con- 
trary hereinafter  contained,  the  commission  set  forth  in  the 
Seventh  Schedule  hereto,  or  such  other  commission  in  lieu 
thereof  as  the  (lovernor  may  from  time  to  time  direct,  and  all 
moneys  received  as  commissions  shall  be  paid  into  the  Public 
Account  and  form  a  portion  of  the  Consolidated  Fund. 

The  Court  may  also  from  time  to  time  for  sufficient  cause 
remove  any  such  liquidator,  and  appoint  another  in  his  place. 

87.  A  liquidator  may  resign  his  office,  but  only  with  the 
sanction  of  the  Court  and  subject  to  such  order  as  the  Court 
may  think  it  right  to  make,  and  on  such  resignation  the  Court 
shall  make  such  orders  as  may  be  necessary  for  the  preservation 
and  administration  of  the  estate  of  the  company  until  a  new 
liquidator  shall  be  appointed.  No  such  sanction  of  the  Court 
shall  prevent  a  liquidator  so  resigning  from  being  liable  to 
account  as  such  to  any  subse([uent  liquidator. 

88.  On  the  vacancy  of  the  office  of  liquidator  by  any  such 
removal,  or  by  the  resignation  or  death  of  a  liquidator,  the 
Court  may  appoint  another  person  to  fill  the  office  so  become 
vacant. 


Court  to  ap- 
point Official 
Assignee 
liquidator. 


Seventh 
schedule. 


Liquidator 
may  resign 
his  office. 


Court  to  ap- 
point suc- 
cessor to  liqui- 
dator 
removed  t 
resigning,  dc. 


Repealed  by  Sec.  41  of  1901,  No.  58. 
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Powers  and 
duties  of  a 
succeeding 
liquidator. 

Adoption  of 
proceedings 
by  liquidator's 
Kuccessor. 


Remuneration 
may  be  with- 
held from 
the  liquidator. 


On  confirma- 
tion of  ap- 
pointment of 
liquidator, 
company's 
property  to 
vest  in  him. 


80.  Any  successor  to  a  liquidator  shall,  during  his  con- 
tinuance in  office,  have  all  the  powers,  perform  all  the  dutie?, 
and  be  subject  to  all  the  responsibilities  which  his  predecessor, 
if  he  had  continued  in  office,  would  have  had,  should  have  per- 
formed, and  would  have  been  liable  to. 

Any  such  successor  may  after  the  confirmation  of  the  order 
of  his  appointment,  with  the  sanction  of  the  Court,  adopt  any 
proceedings  then  pending  which  may  have  been  taken  by  hi?, 
predecessor  in  office,  whether  by  suit,  action,  or  otherwise,  ot\ 
may  with  such  sanction  repudiate  any  such  proceediim.  I 

90.  The  Court  shall  have  power,  on  the  application  of  the 
company,  or  any  creditor  thereof  or   cnntributory    thereto,    toi 
make  an  order   that   the    remuneration  of    the  liquidator  ?hall 
be  withheld,  in  the  whole  or  in  part,  if  the  Court  shall  think 
that,  by  reason  of  his  conduct,  such  order  would  be  proj>er. 

91.  Immediately  upon  the  making  of  an  order  confirniinjr 
the  appointment  of  a  licjuidator,  the  property  of  the  company 
ordered  to  be  wound  up  shall  be  divested  out  of  the  Registrar 
and  shall  vest  in  such  liquidator,  and,  on  the  making  of  an 
order  confirming  the  appointment  of  any  successor  to  him, 
shall,  so  far  as  it  shall  then  exist,  vest  in  such  successor. 

(1)  After  the  making  of   any  such  order,  the  Court  shall 

direct  that  the  manager  of  the  company  shall  deliver 
to  the  liquidator,  upon  or  before  a  day  named  in  the 
order,  the  register  of  the  shareholders  in  the  com-[ 
pany,  and  all  books  and  documents  and  other 
property  belonging  or  relating  to  the  com])any  in 
his  possession  or  under  his  control,  and  shall  make 
such  order  as  against  any  other  person  in  whose 
possession  or  under  whose  control  such  register  or 
any  such  books  or  documents  or  other  property 
may  be. 

(2)  Such   manager   or   other   person    shall    at   the   time  of 

making  such  delivery  lodge  with  the  liquidators  a  list 
of  such  l)ooks,  documents  and  property,  with  a  statutory 
declaration  subscribed  thereto,  made  by  such  manager 
or  other  person,  stating  that  there  are  no  books,  or 
documents,  or  other  property  belonging  or  relating  to 
the  company  in  his  control  other  tlian  those  mentioned 
in  the  said  list. 


Repealed  by  Sec.  41  of  1901,  No.  58. 
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(3)  No  manager,  director,  solicitor,  or  other  person  shall 
have  any  lien  for  salary,  costs,  or  otherwise  upon  any 
of  such  books,  documents,  or  property  after  any  such 
order  shall  have  been  made. 

02.  The  liquidator  may,  with  the  sanction  of  the  Court, 
employ  any  })erson  to  be  his  clerk,  to  assist  him  in  the  winding- 
up  of  any  (»ompany. 

Every  liquidator,  and  any  such  clerk  employed  by  him, 
shall  bo  deemed  to  be  an  officer  of  the  Court,  and  shall  be 
amenable  to  it  to  the  same  extent  as  any  officer  of  the  Supreme 
(^ourt  is  amenable  to  such  Court. 

03.  The  li(juidator  shall  have  an  office  situate  in  such 
locality  as  the  Court,  by  the  order  confirming  his  appointment, 
shall  dir<H!t  as  the  most  convenient  place  for  the  administration 
of  tb(»  affairs  of  the  company.  He  or  his  clerk  shall  attend 
daily  at  siK'h  office  during  the  usual  hours  for  business  in  such 
locality,  and  service  during  these  hours  at  such  office  of  any 
notic(»  intended  for  the  liquidators  sliall  be  good  service  upon  him. 

94.  Tlie  liquidator  shall  keep  at  the  said  office  proper 
books  of  account  of  the  assets  and  liabilities  of  such  company, 
and  of  his  receipts  on  account  thereof,  and  of  their  disposal. 

Such  books,  and  all  other  books  belonging  or  relating  to  the 
company  in  liis  possession  or  under  liis  control,  shall,  during 
such  hours  as  aforesaid,  ho  open  every  day  during  his  acting 
in  such  winding-up  to  the  inspection  of  the  shareholders  in,  and 
creditors  of,  and  contributories  to,  the  company  ;  and  on  request 
by  any  such  shareholder,  creditor,  or  contributory,  and  payment 
of  ten  shillings,  he  shall  give  to  him  a  copy  of  the  said  accounts, 
as  existing  at  the  time  of  such  request,  signed  and  certified  as 
true  by  him  the  said  liquidator. 
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Liquidator 
and  his  clerk 
to  be  officers 
of  the  Court. 
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llepealed  by  Sec.  41  of  1901,  No.  58. 

96.  The  (^ourt  may,  on  the  application  to  it  of  any  such 
shareholder,  creditor,  or  contributory,  order  that  the  liquidator 
shall  submit  to  an  examination  on  oath  before  the  Court  at  any 
time  which  the  Court  shall  appoint,  by  a  barrister  or  solicitor, 
on  behalf  of  such  shareholder,  creditor,  or  contributory,  touching 
the  said  accounts,  and  he  shall  then  answer  such  questions  as 
may  be  asked  of  him,  subject  to  the  control  of  the  Court,  and 
the  Court  shall  on  such  examination  make  such  order  as  it 
shall  think  the  case  rcMjuires,  and  also  as  to  the  costs  of  the 
^examination  as  it  shall  think  tit. 


Liquidator  to 
submit  to 
examination. 
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(4)   Course  to  be  Pursued  by  Liquidator, 

96.  As  soon  as  may  be  after  the  making  of  the  order 
confirming  the  appointment  of  the  liquidator,  he  shall  take 
possession  of  the  property  of  the  company,  and  shall  with  all 
reasonable  speed  sell  such  part  of  the  same  as  shall  not  be 
money,  by  public  auction  or  private  contract,  together  or  in 
parcels,  as  shall  be  most  prudent. 

The  proceeds  of  such  sale  or  sales,  as  also  all  other  moneys 
received  by  him  on  account  of  the  company,  he  shall  pay  into 
some  bank  to  be  fixed  upon  by  the  Court  and  stated  in  the  order 
confirming  his  appointment,  to  the  credit  of  an  aooount  to  be 
entitled  "  In  the  matter  of  the  Winding-up  of  the 
Company." 

97.  The  liquidator— 

(1)  Shall,  as  soon  as  may  be  after  the  making  of  such  order, 
collect,  and,  if  necessary,  sue  for  and  recover  by  any 
of  the  modes  by  which  the  manager  of  the  company 
might  have  done  so,  and  which  he  is  hereby  empowered 
to  do,  all  calls  which  previously  to  the  commencement 
of  the  winding-up  may  have  been  made  and  shall  be 
unpaid  in  respect  of  shares  which  shall  not  have  l)een 
forfeited,  as  well  as  all  debts  due  to  the  company 
under  Sections  59  and  60  in  respect  of  forfeited  shares, 
whether  or  not  such  shares  or  any  of  them  have  been 
offered  for  sale  as  required  by  Section  59 :  and 

(2)  May  at  any  time,  whilst  holding  such  oflftce  in  respect 
to  a  company,  sue  for  and  recover  all  calls  which  have 
been  made  previously  to  the  commencement  of  the 
winding-up  of  the  company  and  shall  be  unpaid,  in 
respect  of  any  shares  whatever  of  such  company. 

(3)  Any  moneys  received  or  recovered  by  him  in  respect 
of  any  such  calls  shall  be  paid  into  the  bank  and  to 
the  account  aforesaid. 

Section  56  shall  apply  to  any  proceeding  by  the  liquidator 
under  this  present  section,  the  word  "liquidator"  being  for  the 
purpose  of  such  application  substituted  for  the  word  "  manager." 

98.  After  the  making  of  any  such  order  the  Court  may 
direct  that  any  bank,  banker,  or  other  person  having  in  its  or 
his  hands  any  money  to  which  the  conipany  is  prima  fade 
entitled  shall  show  cause,  within  such  time  as  the  Court  shall 
direct,   why   such    bank,    banker,   or   other   person   should  not 
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forthwith,  or  within  such  time  as  the  Court  shall  direct,  pay  Part  YIII. 
the  same  into  the  bank  so  fixed  upon  by  the  Court  as  afore-  Chap>  2. 
said,  to  the  said  account. 

99.  The   Court   shall,  upon    making   the    appointment   of  Advertiee- 
liquidator,  fix   upon   a   day   upon   which   the   creditors   of   the  {or  creditors 
company   are   to   come    in    and    prove    their    debts   before  the  to  come  in 
Court,  such  day  to  be  fixed  so  as  to  afford  time  for  the  notice  *"   P^^®- 
thereof  hereby  required. 

The  liquidator  shall  insert  in  one  or  more  than  one  news- 
paper circulating  in  the  locality  wherein  the  company's  registered 
office  is  or  was  situated,  in  two  consecutive  numbers  of  such 
newspaper,  or,  if  more  than  one,  of  each  of  them,  a  notice  of 
such  day,  the  last  of  which  insertions  must  be  not  less  than 
twenty-one  days  previous  thereto,  and  requiring  the  creditors 
to  come  in  and  prove  their  debts  on  the  said  day  before  the  said 
Court,  and  stating,  as  is  hereby  enacted,  that  any  creditor  not  so 
coming  in  shall  be  excluded  from  the  benefit  of  any  distribution 
made  before  the  debt  of  any  such  creditor  shall  be  proved. 

100.  Proof  of  a  debt  by  afiidavit  shall  be  sufficient,  unless  Proof  of  debts 
the  company,  or  any  creditor  of,  shareholder  in,  or  contributory  ^^  affidavit, 
to  it,  shall  require  further  proof  of  such  debt. 

Any  affidavit  in  proof  of  debt  may  be  sworn  before  a 
solicitor  of  the  Supreme  Court  or  a  Justice  of  the  Peace. 

101.  Any  creditor,  shareholder,  or  contributory  may  at  any  Person  claim- 
time,  by  notice  to  any  person  claiming  to  be  a  creditor  of  the  cre^^^nj^ 
company,  require  such  person,  whether  he  shall  have  previously  be  called  to 
given  any  proof  of  the  debt  claimed  by  him  or  not,  to  appear  cj^^^  before 
before  the  Court  on  a  day  not  to  be  less  than  seven  days  from  the  Court. 
the  time  of   the  service  of    the  said  notice,  and  prove  in  the 
ordinary  course  of  law  the  debt  so  claimed  by  him. 

In  default  of  his  so  appearing,  or  of  proving  to  the  satis- 
faction of  the  Court  the  debt  so  claimed,  or  any  part  thereof, 
such  debt  or  such  part  thereof  as  shall  not  be  so  proved  shall 
not  be  inserted  in  the  statement  next  hereinafter  mentioned,  or, 
if  inserted  therein,  shall  be  struck  out  by  the  Court. 

(5)   Contrihtitories. 

102.  If  the  assets  of  the  company  ordered  to  be  wound  up  Who  are  to' 
shall  not  be  sufficient  for  payment  of  its  debts  and  liabilities,  ^rieT^' **" 
and  of  the  costs,  charges,  and  expenses  of  the  winding-up,  and 

of  such  sums  as  may  be  required  for  the  adjustment  amongst 
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themselves  of  the  rights  of  the  contributories  lierein  desiriUNl, 
the  following  persons  shall  be  liable  to  contribute  to  such  assets, 
such  persons  being  called  contributories  to  the  company  : — 

(1)  The  jKjrsons  who  at  the  time  of  the  commencenienl  <»f 

the  winding-up  shall  be  registered  in  the  register  of 
shareholders  as  holding  shares  in  the  company,  ainl 
the  amount  of  whose  shares  shall  not  have  l)een  fully 
paid  up. 

(2)  The  real  and  i>ersonal  representatives  in  a  due  course  of 

administration  of  any  shareholder  who  if  living  would 
have  l>een  a  contril)utor. 

(3)  The  assignee  or  trustee  in  insolvency  or  bankruptcy,  or 

committee  in  lunacy,  of  any  such  shareholder  in  the 
representative  capacity  of  such  assignee,  trustee,  or 
committee. 

(4)  Any  married  woman  in  whose  name  any  sliare  in  the 

company  shall  be  registered  in  the  company's  books. 

(5)  Any  person  who  may  be  chargeable  with  any  liability 

incurred  prior  to  transfer  or  forfeiture  for  or  in  resj>ect 
of  a  share  either  transferred  or  forfeited  in  any  manner. 
But  no  contribution  shall  be  re<iuired  from  any  contributory 
exceeding  the  amount  unpaid  on  the  share  in  respect  of  which 
the  contribution  shall  be  required  ;  and  no  transferor  shall  k* 
liable  to  contrilmte  to  the  assets  of  the  comj)any  unless  the 
Court  is  satistied  that  the  liquidator  has  used  all  reasonable 
means  to  compel  the  contributions  required  from  the  share- 
holders. 


Statement  of 
assets  and 
debts. 


(6)    Statement   of  Assets.      List  of   Contributories.     Settlimj 
thereof,  and  Proceeilinys  thereunder. 

108.  After  the  realisation  of  the  company's  property,  in- 
cluding the  recovery  of  such  calls  as  the  liquidator  shall  l)e 
able  to  recover,  he  shall  prepare  a  statement  which  shall  show 
the  assets  of  the  company,  distinguishing  the  sum  or  sums  pro- 
duced by  the  sale  or  sales  of  the  company's  property,  and  also 
all  other  moneys  received  or  recovered  by  him  or  paid  in  on 
account  of  the  company,  and  also  showing  from  and  by  whom 
and  on  what  account  received  or  paid  in,  and  also  setting  forth  a 
list  of  the  debts  proved,  and,  as  far  as  shall  then  be  known,  of 
the  sums  \vhich  may  be  required  for  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves. 
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In  case  such  assets  shall  not  l>e  sufficient  to  liquidate  the  Part  YIII. 
debts  of  tlie  company,  and  for  payment  of  such  sums  as  afore-  Chap.  2. 
said,  he  shall  further  state  what  contribution  per  share,  so  far 
as  the  liability  thereon  will  permit,  will  for  those  purposes  be  And  list  of 

,  .,  7  1      1      n      1        .        7  contributones 

required  from  the  contributones,  and  shall  also  m  that  case  set 

forth  a   list  of   the  contrilaitories  of   the  said  company,   with, 

annexed    to    the    name   of    each   contributory,   the    number   of 

shares  held  by  him  and  the  sum  to  be  paid  in  respect  of  such 

shares. 

The  contribution  to  be  made  shall  be  such  a  sum  upon  each 
share  (not  exceeding  the  amount  unpaid  thereon)  as,  if  paid  on 
every  share,  would  be  sufficient  with  the  assets  of  the  company 
to  liquidate  its  debts. 

104.    The  liquidator  shall  lodge  suclj  statement  in  his  office,  statement 
and  immediately  after  the  prei)aration  thereof  shall  insert  in  ^nJl^utories 
one   or    more   than   one   newspaper  circulating  in  the  locality  to  be  lodged 
wherein  the  company's  office   was  situated,  in   two  consecutive  office^ar^^* '^ 
numbers  of  such   newspaper,  or,  if  more  than  one,  of   each  of  published  in 
them,  a  notice  that  such  statement  has  l)een  so  lodged,  and,  in  '^^^^^P^P*™- 
case  such  contributions  as  aforesaid  shall  be  required,  that  a 
list   of   contributories  is  comprised  in  the  said  statement,  and 
that  on  a  day  to  be  named   in   the  said  notice,  not  to  be  less 
than  twenty-one  days  from  the  last  irisertion  thereof,  the  said 
list  of  contributories  will  be  settled  by  the  Court ;  and  that  on 
that  day,  or  any  day  to  which  such  settling  shall  be  adjourned, 
any  objections  to  the  said  list  by  any  contributory  or  creditor 
will  be  heard  and  adjudicated  upon  by  the  Court. 

106.    Upon  the  day  fixed  for  settling  the  list  of  contribu-  Settling  of  list 

tories,  or  upon  such  otlier  dav  to  which  such  settling  or  the  con-  ^^  contribu- 

*  .  tones, 

tinuation  thereof  may  be  adjourned,  and  at  which  settling  the 

liquidator  shall  ])e  present,  the  Court  shall,  after  hearing  any 
objections  and  answers  to  the  list  which  may  })e  urged  by  the 
company  or  any  contributory  or  creditor,  or  by  the  liquidator, 
and  on  being  satisfied  that  the  contributions  mentioned  in  such 
list  will  Ih*  necessary  for  the  purposes  aforesaid,  settle  such  list, 
amending  or  altering  the  same  if  proper  to  do  so,  and  with 
power  on  such  settling  to  rectify  the  register  of  shareholders  in 
all  cases  where  such  rectification  is  required  for  the  purposes  of 
justice. 

106.   After  such  list  shall  be  settled,  the  Court  shall  make  Order  on 
an   order  that  the  persons  whose  names  shall  be  then  thereon  contributones 
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Part  YIII.   as  eontributories  shall  respectively  pay  the  respective  ainountii 

Ghap.  2^ which  shall   then   l)e  annexed  to  their  names  respectively,  ami 

such  order  shall  be  filed  by  the  Registrar. 

Notice  to  107.    Immediately  after  the  making  of  the  said  order,  the 

contri  utoriefi  iiqindj|t<»r  shall  send  by  post,  in  a  prepaid  registere<l  letter, 
to  each  contributory  a  notice  of  the  sum  to  l)e  paid  bv  him, 
setting  forth  the  respective  numbers  of  the  shares  in  respect 
of  which  contributions  are  due,  and  the  respective  amounts  of 
such  contributions,  and  requiring  such  sum  to  be  paid  to  him, 
the  said  liquidator,  within  twenty-one*  days  after  the  delivery 
«)r  posting  of  the  said  notice. 

Such  notice  shall  be  deemed  to  have  been  served  at  the 
time  when  the  registered  letter  containing  the  same  would  be 
delivered  in  the  ordinary  course  of  the  post,  and  in  proving 
such  service  it  shall  be  sufficient  to  prove  that  the  regist^^red 
letter  containing  the  notice  was  proi>erly  addressed  and  put 
into  the  post-otiice. 

Contributory  108.    Within    twenty-one    days    after    the   service   of   >uch 

h^^h^sniime   "*^^^^®  ^^  "^   *^^^   last-preceding  section  mentioned,  any  per.^oii 

remove<l  from  named    as    a    contributory    on    the    said    list   n)ay,  on    written 

^^'  notice    to   the    liquidator,    apply    to    the    Court    or    the    Judge 

thereof  that  his  name  be   removed   from   the  said   list,  or  that 

he  be   rated   at  a  sum   less  than   that  which,  by  the  said  list, 

he  is  charged  with  ;   and  the  Court   or  Judge  shall   thereuiMMi 

make  such  order  as  shall   be   right  ;  and  in   the   latter  case,  if 

so  ordered,  the  order  for  payment  of  contributions  shall  apply 

to  such  lesser  sum. 

Ljpuidator  to  Upon  receipt  of  such  written  notice  from  the  contributory 

ceedimre  on      *^^  aforesaid,  the   li<|uidator  shall   stay   all   further  i)r(Hocdings 

notice  of  for  enforcing  the  order  for  i)ayment  of  the  contribution  against 

App  icrt  ion.       ^j^^  contributory  until  such  ai>plication  as  aforesaid  shall  liavc 

been  dealt  with  by  the  Court  or  Judge  thereof,  or  shall  have 

l)een  abandoned. 

Such  application  shall  be  deenuHl  to  have  been  abandonwl 
if  the  same  shall  not  havti  been  made  at  the  first  sitting  of  the 
(•ourt  at  which  the  same  could  have  been  heard. 

Effect  of  100.    The    order    for    payment    of   contributions    shall,  as 

mentof^con^     against   each  contributory,  his  executor,  administrator,  trustee 

tributions.        in  bankruptcy,  or  other  legal    representative  whatsoever,  have 

the    same    force    and    effect    in    all    respects    whatsoever   as  a 

judgment  or  order  of  the  Court,  and  may,  provided   no  notice 
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of  intention  to  apply  to  rescind  or  vary  such  order  be  sooner  Part  YIII. 

received  from   the  contributory,  after  the  lapse  of  thirty  days  C^^^P-  2. 

from  the  date  when  the  notice  prescribed  in  Section  107  shall  be 

deemed  to  have  been  served,  be  enforced  by  the  liquidator  in  his 

official  capacity  against  all  parties  liable  in  the  same  manner 

and  by  the  same  process  as  any  judgment  or  order  of  the  Court 

may  be  enforced. 

A  list  of  contributories  settled  is  in  effect  a  judgment  of  the  Court,  and  to 
make  a  fresh  list  would  be  equivalent  to  setting  aside  a  judgment :  Kuritpean  GoUl 
Mining  Co.,  17  N.Z.  790;  but  see  Extended  Wakatu  d:c„  13  N.Z.  544. 

In  The  Submarine  (iold  Mining  Co.'h  case,  1  J.R.  N.S.  8.C.  37,  where  winding- 
up  proceedings  had  been  commenced  in  the  wrong  Court  and  the  contributories 
allowed  several  months  to  elapse  before  moving  to  set  aside  the  order  for  winding- 
up,  it  was  held  that  they  were  not  estopped  on  that  account. 

110.  In   case   the   full   amount  of   the  said   contributions  Further 
cannot  be   obtained,  and   the   contributions   ordered   shall   not 

have  been  to  the  full  extent  of  the  amount  unpaid  on  the 
shares  of  the  contributories,  the  liquidator  shall  prepare  and 
lodge  as  aforesaid  a  further  statement,  setting  forth  the  amount 
of  the  debts  of  the  company  still  remaining  unpaid,  the  amount 
necessary  for  their  payment  and  for  the  payment  of  the  other 
sums  aforesaid,  the  names  of  the  persons  who  are  to  contribute 
to  that  amount,  and  the  sum  to  be  contributed  by  each. 

The  same  course  as  to  advertising  and  settling  the  list  of 
contributories  in  the  last-mentioned  statement  shaJl  be  pursued 
as  herein  is  directed  in  regard  to  the  list  in  the  first-mentioned 
statement,  and  a  corresponding  order  shall  be  made  tliereon, 
with  the  like  force  and  effect,  and  enforcicable  and  recoverable 
in  like  manner,  and  a  corresponding  notice*  thereof  given,  and 
the  person  reciuired  to  contribute  may  apply  for  a  like  order  for 
removal  of  his  name  from  such  second  list. 

111.  Before  settling  any  such  second  list  of  contributories,  Nocontribu- 

the  Court  shall  determine  whether  and  to  what  extent  the  sums  **^^^  ^  ^^V'^, 

on  second  list, 

therein  charged  are  necessary,  having  regard  to  the  possibility  or  except  so  far 
otherwise  of    recovering  from   any  of  the  contributories  in  the  Iributories^^" 
first  list  the  contribution  or  contributions  theretofore  charged  unable  to  pay. 
against  him  or  them,  or  any  part  thereof  ;   and  the  Court  shall 
allow  the  names  of  such  second  list  to  stand  for  such  sums  only 
as  shall  be  necessary,  having  regard  to  such  possibility  or  other- 
wise, but  may  afterwards  amend  such  list  by  increasing  the  sums 
so  allowed  in  case  the  inal)ility  to  recover  any  contributions 
shall  njake  the  same  necessary  and  shall  be  shown  to  its  satis- 
faction. 
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In  determining  upon  such  possibilit}'  or  otherwise,  the 
Court,  in  any  case  where  the  liquidator  shall  state  that  he 
has  not  taken  legal  steps  to  enforce  against  any  contributory 
the  contribution  ordered  against  him  on  the  ground  that  such 
steps  would  be  fruitless,  may,  on  such  evidence  being  given  as  it 
shall  think  sufficient  of  the  truth  of  such  statement,  accept  the 
same  as  pr(K)f  of  the  impossibility  of  recovering  such  contribu- 
tion, and  act  accordingly. 

112.  The  Court  may,  if  it  shall  think  tit,  by  any  order  for 
payment  of  contributions,  order  that  the  amounts  thereof  shall 
be  payable  in  or  by  two  or  more  instalments  at  stated  intervals 
of  time  ;  such  payment  may  be  so  ordered  either  upon  or  with- 
out any  conditions  for  payment  of  interest,  or  for  accelerating 
payment  of  any  of  the  instalments  i"n  the  event  of  any  default, 
or  any  other  terms  and  conditions  which  the  Court  shall  think 
desirable. 

If  any  such  order  ))e  made,  then  the  notice  prescribed  by 
Sections  107  and  110  shall  require  the  sum  to  be  paid  to  the 
liquidator  by  the  instalments  on  the  dates  and  in  the  manner 
expressed  in  the  order. 

118.  The  liquidator  may,  with  the  sanction  of  the  Court, 
given  either  generally  or  in  any  particular  case,  make  arrange- 
ments with  creditors  or  contributor ies,  and  compromise  all  calk 
and  contributions  or  liabilities,  and  calls  or  contributions  debte 
and  liabilities  capable  of  resulting  in  debts,  and  all  claims, 
whether  present  or  future,  certain  or  contingent,  ascertained  or 
sounding  only,  in  damages  subsisting  or  supposed  to  subsist 
between  the  company  and  any  contributory  or  alleged  contribu- 
tory or  other  debtor  or  person  apprehending  liability  to  the  com- 
pany, and  all  questions  in  any  way  relating  to  or  affecting  the 
assets  or  the  winding-up  of  the  company,  upon  the  receipt  of 
such  sums,  payable  at  such  times  and  generally  upon  such  terms 
as  may  be  agreed  upon,  with  pow(»r  for  the  liquidator  to  take 
any  security  for  the  satisfaction  of  such  calls,  contributions^, 
debts,  or  liabilities,  and  to  give  complete  discharges  in  resi)ect 
of  all  or  any  such  calls,  contributions,  debts,  or  liabilities. 

114.  The  liquidator  may  prove,  in  the  matter  of  the 
insolvency  or  bankruptcy  of  any  contributory,  any  contribu- 
tion ordered  to  be  paid  or  other  debt  due  by  such  contribu- 
tory to  the  company,  and  receive  dividends  in  respect  thereof, 
and,  if  necessary,  in  order  to  obtain  payment  out  of  the  estate 
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of  any  deceased  contrihutorv  of  any  contribution  ordered  to  Part  YIII. 
be  paid  by  him,  or  other  debt  due  by  his  estate  to  the  company,  Chap.  2. 
take  out  letters  of  administration  to  such  contributory,  and 
bring  any  action  or  suit,  or  take  any  other  legal  proceeding 
and  do  any  other  act,  that  may  be  necessary  for  the  purpose 
of  recovering  such  contribution  or  debt,  or  for  obtaining  pay- 
ment of  any  moneys  due  to,  or  recovering  tlie  estate  and  effects 
of  the  comi)any  from,  a  contributory  or  his  estate,  or  from  any 
other  person  or  his  estate,  and  which  cannot  be  conveniently 
done  in  the  name  of  the  comi)any. 

In  all  the  cases  njentioned  in  this  section  the  moneys 
claimed  by  the  liquidator  shall,  for  the  purpose  of  enabling 
him  to  take  such  proceedings  and  recover  such  moneys,  be 
deemed  to  be  due  to  himself,  and  lie  niay  also,  with  the 
sanction  of  the  Court,  defend  any  action,  suit,  or  otlier  legal 
proceeding. 

116.   The  Court  may,  on  the  application   of    the  comi)any  courus  may 

or  of  any  contrihutorv  thereto  or  creditor  thereof,  control  the  control  liqui- 
I    ,,,..,     ■        .  .     ,  ,  .        ,       ,  (lator  m  any 

action  of  the  liquidator  m  any  of  tlie  matters  in  the  last-pre-  of  such  pro- 
ceding  section  authorised,  and  on  such  application  make  such  feedings, 
order  in  resp«'ct  of  such  matters  as  it  shall  think  fit. 

116.  In   any  action,  suit,  or  other   jn-oceeding  brought  or  How  liqui- 

taken  bv  or  against  a  liquidator,  he  shall  be  described  bv  his  ^fli^rdeg. 

,  •  cribed  in 

proper  name,  followed  by  the  words,  "  Liquidator  of  the  actions,  Ac. 

Company,''  inserting  the  name  of  the  company  in  full. 

(7)    Distribution  of  Assets. 

117.  Pending  the   comi)lete  realisation  of  the  property  of  Liquidator 
a  company,  the  Court,  or  a  Judge  thereof,  may,  in  such  cases,  ™nt  expense 
at  Buch  times,  and  upon  such  terms  as  to  it  or  him  may  seem  of  winding- 
proper,  authorise  the  liquidator  of  a  company's  affairs  to  dis-  "^'  *^* 
burse  moneys  for  reasonable  expenses  incurred  in  or  about  the 
winding-up  proceedings,  or  for  the  payment  of  any  ad  interivi 
dividend  or  dividends  to  the  parties  entitled  thereto. 

118.  After  the  property  of  the  ccmipany  shall  be  realised  Plan  of 
and   the   contributions   refpiired    and    obtainable   be   paid,   the  ^*^*^**^"*^*^°- 
liquidator   shall,  with   the   approval    of    the   Court,   prepare   a 
schedule  showing  the  realised  amount  of  the  assets,  including 

the  contributions  and  the  liabilities  of  the  company,  the  amount 
of  moneys  available  for  the  claims  in  the  matter  of  the  winding- 
up,  and  the  proposed  plan  of  distribution  thereof. 
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Such  schedule,  as  regards  the  said  distribution,  shall  !»•  as 
follows  : — 

£    s.  d. 

(1)  The  costs,  charges,  and  expenses  incurred  in 
the  winding-up,  as  and  to  the  extent  which  the 
Court  shall  direct . . 

(2)  The  remuneration  of  the  liquidator  and  of  his 
clerk    (if  any) 

(8)  To  any  artisans,  whether  skilled  or  unskilled, 
or  to  any  workmen  or  labourers  employed  by 
the  company  in  or  about  its  mine,  not  ex- 
ceeding three  months'  wages  at  current  rates, 
provided  so  much  shall  have  been  actually 
and  hona  fide  due  when  the  winding-up  order 
was  made    .  . 

(4)  Any  rent  which  may  be  due  by  the  company 
at  the  commencement  of  the  winding-up,  not 
exceeding  twelve  months'  rent   .  . 

(5)  The  debts  of  the  company,  as  far  as  such 
moneys  will  extend,  having  regard  to  any 
legal  priority  which  may  exist  as  amongst  the 
said  debts ;  and  so  far  as  there  is  no  legal 
priority  the  debts  shall  Ije  paid  parri  passu, 
including  the  balance  of  any  rent  due  after 
the  payment  of  three  months  thereof,  as  above 
provided 

119.  In  the  distribution  of  the  assets  of  any  company 
under  Sub-section  5  of  Section  118  there  shall  be  paid  in 
priority  to  other  debts,  excepting  only  all  costs,  charges,  allow- 
ances, and  expenses  properly  incurred  by  or  payable  by  the 
liquidator  in  the  execution  of  his  office  under  this  Act, — 

(1)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of 

service  rendered  to  the  company  during  the  four 
months  immediately  preceding  the  commencement  of 
the  winding-up  not  exceeding  fifty  pounds  ; 

(2)  All  wages  of   any  artisan,  labourer,  workman,  whether 

skilled  or  unskilled,  in  respect  of  service  rendered  to 
the  company  during  the  three  months  immediately 
preceding  the  commencement  of  the  winding-up,  ami 
not  exceeding  three  months'  wages  at  current  rates ; 
(8)  All  moneys  earned  by  any  artisan,  labourer,  workman, 
whether  skilled  or  unskilled,  in  respect  of  piecework 
carried  on  for  the  company  during  the  three  months 
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immediately     preceding    the     commencement    of     the  Part  YIII. 
winding-up,  and  not  exceeding  the  amount  earned  by  C*^*P*  2- 
him  at  such  piecework  during  the  three  months  pre- 
ceding the  commencement  of  such  winding-up ; 
Provided  that  any  clerk,  servant,  artisan,  labourer,    work- 
man, or  pieceworker  as  aforesaid  mav  prove  for  any  sum  exceed- 
ing the  aboive  amounts : 

Provided  always  that  between  themselves  such  debts  shall 
rank  equally  and  shall  be  paid  in  full,  imless  tlie  assets  of  the 
company  are  insufficient  to  meet  them,  in  which  case  they  shall 
abate  in  equal  proportions  between  themselves  ; 

Provided  lastly  that  for  the  purposes  of  this  section  the 
winding-up  of  any  company  shall  be  deemed  to  commence  from 
the  date  of  filing  the  winding-up  petition  in  the  office  of  any 
Court  of  competent  jurisdiction. 

120.  Upon  the  completion  of  the  schedule,  the  liquidator  Notice  of  plan 
shall   publish   in   the    Gazette^  and  also  in  some  one  or  more  °    ^^ "  "'*°"^ 
newspapers    having    circulation    in    the    locality    wherein    the 
company    shall   have   carried   on    operations,   a    notice    stating 

that  the  schedule  is  open  in  his  office  for  inspection  by  the 
contributors  to  and  creditors  of  the  company,  and  that  the 
claims  mentioned  in  the  schedule  will,  after  the  lapse  of 
twenty-one  days  from  the  publication  of  the  notice,  be  paid  at 
the  said  office. 

121.  The  Court  shall  adjust  the  rights  of  the  contributors   Distribution 
amongst    themselves,  and    distribute    any    surplus    that    may  ^^  surplus, 
remain   amongst   the   parties  entitled   thereto. 

122*   When  the  winding-up  of  a  company  shall  be  com-  Order  dis- 
pleted,  the  Court  shall  make  an  order  that  the  company  shall  ^^^^^^^]}^ 
be  dissolved  from  the  day  of  the  date  of  such  ordi'r,  and  the 
company  shall  be  dissolved  accordingly,  and  by  such  order  the 
Court  shall  direct  the  manner  in  which  the  books  and  documents 
of  the  company  are  to  be  disposed  of. 

(8)    Winding-up  in   District    Court. 
123.   When  the  Supreme  Court  makes  an  order  for  winding  Supreme 
up   a   company   it   may,  if   it    think   fit,  direct  all   subsequent  ^^fe^pro*' 
proceecings   to   be   had   in   a  District  Court  held  under  "  The  ceedings  iu 
Districts  Courts   Act,  1858,"  or   any  Act  amending  the  same ;  DUtricf  Coim 
and   thereupon   such    District   Court  shall    for   the   purpose   of 
winding  up  the  company  be  deemed  to  be  "  the  Court "  within 
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the  meaning  of  this  Act,  and  shall  have,  for  the  purposes  of 
such  winding-up,  ail  the  jurisdiction  and  powers  of  the  Supreme 
Court. 

124.  If,  during  the  progress  of  a  winding-up,  it  is  made 
to  appear  to  the  Supreme  Court  that  the  same  could  be  more 
conveniently  prosecuted  in  any  other  District  Court,  it  shall  U* 
competent  for  the  Supreme  Court  to  transfer  the  same  to  such 
other  District  Court,  and  thereupon  the  winding-up  shall  \my- 
cced  in  such  other  District  Court. 

125.  If  any  party  in  a  winding-up  he  dissatisfied  witli  the 
determination  or  direction  of  a  Judge  of  a  District  Court  on  any 
matter  in  sucli  winding-up,  such  party  may  ai>peal  from  the 
same  to  tlie  Supreme  Court:  Provided  that  such  party  sliall. 
within  three  weeks  after  such  determination  or  direction,  givi 
notice  of  such  appeal  to  the  otlier  }>arty  or  his  solicitor,  an<l 
also  dei)osit  with  the  Clerk  of  the  District  Court  the  sum  c»f  ten 
pounds  as  security  for  the  costs  of  the  apjwal.  And  the  said 
Supreme  Court  may  make  such  finaJ  or  other  decree  or  order  a^ 
it  thinks  fit,  and  may  also  make  such  order  with  respect  to  the 
costs  of  the  said  appeal  as  such  Court  may  think  proper,  and 
such  order  shall  l)e  final. 

(9)     Voluntary    Windimj-vp. 

126.  When  at  an  extraordinary  meeting  of  a  company 
which  shall  not  then  he  in  debt  two-thirds  in  numl)er  and 
value  of  the  shareholders  therein  shall  have  passed  a  resolution 
recjuiring  the  company  to  be  voluntarily  wound  up,  the  said 
company  may  be  wound  up  without  resort  to  the  Court;  and 
such  majority  shall  thereupon,  by  resolution,  determine  the 
course  to  be  pursued  by  the  directors  for  the  purpose,  and  the 
mode  of  disposal  of  any  surplus  of  the  company's  pro})erty 
which  may  remain  after  the  completion  of  the  winding-up: 
and  on  such  a  winding-up  being  complet(»(l  such  company 
shall  become  dissolved,  and  the  books  and  documents  thereof 
be  disposed  of  as  such  majority  shall  direct. 


PART  III. 

Prepayment  Companies. 

Prepayment  127.    A   conipany    may    be   formed    under   this   Act   on  a 

-companies.       gy^tem  to  be  called  the  "  Prepayment  System." 

(1)  In  such  a  company  no  part  of  its  expenditure  incurred 
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at  or  previous  to  tlie  time  of   making  a  call   shall   be  Part  YIII. 

paid  out  of  the  call,   but  some   time  before  the  com-  ^^*P*  ^* 

mencement  of   each   iDonth   the  company   shall    make 

an  estimate  of  the  sum  which  will  probablv  be  reciuired  l^repayment 
1  •  1      •  1  y  1       ,  .   1     companies, 

for  its  working  expenses  <luring  such  month,  and  which 

cannot  be  paid  otherwise  than  by  means  of  a  call,  and 
shall  make  a  call  of  so  much  per  share,  not  exceeding 
the  amount  unpaid  thereon,  and  not  exceeding  the 
amount  of  a  call  as  fixed  by  the  company \s  Rules  or 
Deed  of  Association,  as  shall  be  necessary  for  the  pay- 
ment of  that  sum,  or  so  much  thereof  as  the  calls 
available  will  be  sufficient  to  meet. 

(2)  Notice  of  the  call  shall  be  published  in  one  or  more 
papers  circulated  in  the  locality  wherein  tlie  regis- 
tered office  of  the  company  shall  be  situated,  and 
shall  require  payment  thereof  at  the  company's  regis- 
tered office  on  th(»  day  on  which  calls  are  by  the  First 
Part  of  this  Act  to  be  due  which  shall  occur  next  before 
the  commencement  of  the  sai<l  month,  and  the  call 
shall  from  that  day  be  a  debt  due  by  the  shareholder 
to  the  company. 

(:>)  Any  director  of  such  company  who  shall  incur  or 
authorise  any  expenditure  in  the  business  of  the  com- 
pany beyond  what  the  sum  realised  by  means  of  such 
call  shall  be  sufficient  to  meet,  unless  such  extra 
expenditure  shall  be  made  out  of  moneys  borrowed 
with  the  sanction  of  an  extraordinary  meeting  of  the 
company,  or  out  of  profits,  shall  l)(»  personally  liable 
for  such  expenditure,  and  neither  the  company  nor 
its  i)roperty  shall  be  liable  therefor. 

128.    Subject  as  aforesaid,  and  also  to  the  following  quali-  Application  of 

lications,  Parts  I.  and  II.  of  this  Act  sliall,  so  far  as  they  are  J*,**'^**  ^-  "°^ 

'  '  .  "^  II.  to  pre- 

capable  of  doing  so,  apply  to  prepayment  companies  : —  payment  com- 

(1)  In  the  Memorandum  to  be  lodged  with  the  Registrar  P*"'^^' 
for  the  purpose  of  obtaining  registration,  the  expression 
"  with  Prepayment "  after  the  word  "  Limited  "  shall 
be  used,  and  there  shall  be  added  in  the  entry  by  the 
said  Registrar  in  the  Mining  Register-book,  as  required 
by  Section  5,  and  in  all  other  cases,  to  the  name  of 
every  such  company,  the  words  '*  Limited,  with  Pre- 
payment." 
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Part  YIII.  (2)  As   regards   such   companies,    the   following    section  is 

Chap.  2.  hereby  substituted  in   the  place  of  Section  26  of  this 

Act  :— 

The  manager  for  the  time  being  of  a  prepayment 
company  may  make  contracts  on  behalf  of  the  company 
for  the  purchase  of  goods,  or  the  performance  of  work 
and  the  supply  of  the  materials  for  the  same,  to  an 
amount  in  the  aggregate  not  exceeding  the  sum  which,  i 
at  the  time  of  making  of  any  such  contract,  shall  be  ! 
standing  to  the  credit  of  the  company  in  respect  of 
calls  paid  in. 

Every  such  cimtract  shall  be  binding  on  the  com- 
pany and  on  the  assets  thereof,  which  assets  may  be 
seized  and  sold  in  execution  in  any  action  against 
such  company  upon  any  such  contract,  but  no  such 
contract  shall  be  binding  ui)on  the  manager  himself. 

PART   lY. 

Xo-LI ABILITY    C'OMPAMKS. 

No-liability  129.    Com})anies  may  be  incorporated  under  this  Act  for 

system.  mining   purposes   on    a    system    to   be  called  the  '*  No-liability 

System." 

(1)  Every  company  so  incorporated  shall  add  to  its  name 
the  words  ''No  Liability.'' 
Shareholder  (2)  The  acceptance  of  a  share  in  any  such  company,  whether 

crU8^"iv!f  ^^  ^y  original  allotment  or  by  transfer,  shall  not  be  deemed 

a  contract  on  the  part  of  the  person  accepting  the  same 
to  pay  any  calls  in  resi)ect  thereof,  or  any  contribution 
to  the  debts  and  liabilities  of  the  company  ;  and  such 
person  shall  not  be  liable  to  be  sued  for  any  such  calls 
or  contributions,  but  he  shall  not  be  entitled  to  a* divi- 
dend upon  any  share  upon  which  a  call  shall  be  due 
and  unpaid. 

Application  of  130.   Subject  as  aforesaid,  and  also  to   the   quaUfieations 

liabiht  ^om-    f<>ll<^>wing,  Part  I.  of  this  Act  shall,  so  far  as  it  is  capable  of 
panics.  doing  so,  apply  to  no-liability  companies: — 

(1)  It  shall  be  necessary  that  five  per  centum  of  the  sulh 
scribed  capital  shall  be  paid  up  prior  to  registration, 
and  a  statutory  declaration  made  by  the  manager  veri- 
fying such  payment  shall  be  filed  with  the  Registrar. 
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(2)  The  Memorandum  to  be  lodged  with  the  Registrar  for 
the  purpose  of  obtaining  registration  of  any  such  com- 
pany shall  be  in  the  form  and  contain  the  statements 
in  the  Eighth  Schedule  hereto. 

(8)  In  the  entry  to  })e  made  by  the  Registrar  in  the  Mining 
C-ompanies  Register-l)ook,  as  required  by  Section  5,  the 
words  "No  Liability'^  are  to  be  added  to  the  name  of 
the  company  instead  of  the  word  "Limited/'  and 
generally,  instead  of  that  word,  the  words  "No  Lia- 
bility "  are  to  be  added  as  part  of  the  company's 
name. 

(4)  The  following  sections  shall  not  apply  to  such  com- 
panies : — 

Sections  42,  48  so  far  as  it  requires  that  on  the 
transfer  of  a  share  the  amount  thereof  shall  be  paid- 
up,  56  to  60,  both  inclusive,  65,  and  69  so  far  as  it 
relates  to  the  payment  of  calls. 


Part  YIIl. 
Ohap.  2. 


Eighth 
Schedule. 


(5)  As  regards  such  companies,  the  following  section  is 
hereby  substituted  in  the  place  of  Sections  57  to  60, 
both  inclusive : — 

Any  share  upon  which  a  call  shall  at  the  expira- 
tion of  fourteen  days  after  the  day  for  its  payment  be 
unpaid  shall  thereupon  be  absolutely  forfeited,  without 
any  resolution  of  directors  or  other  proceeding. 

The  share,  when  forfeited,  shall  be  sold  by  public 
auction,  advertised  in  one  or  more  newspajxjrs  circu- 
lating in  the  locality  wherein  the  company  shall  carry 
on  operations  not  less  than  ten  or  more  than  twenty- 
one  days  before  the  day  appoined  for  the  sale,  and  the 
proceeds  shall  be  applied  in  payment  of  the  call  unpaid 
thereon,  and  of  the  expense  of  the  advertisement,  and 
of  any  other  exj)enses  necessarily  incurred  in  respect 
of  the  forfeiture. 

The  balance  (if  any)  shall  be  paid  to  the  share 
holder  on  his  delivering  to  the  company  the  scrip  repre 
senting  the  forfeited  siiare. 


Forfeiture  of 
shares. 


Kei>ealed,  see  Sec.  5  of  1897,  No.  IS  infra. 

(6)  No  provision  in  the  said  Part  relating  to  the  liability 
of  members  of  a  company  shall  apply  to  no-liability 
companies. 

86 
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Part  YIII. 
Ohap.  2. 

Winding-up 
of  no-liability 
companies. 

Distribution 
of  gurplufi. 


No-liability  and  Forai^  Compaaiaa. 

181.  Part  II.  of  this  Act,  with  the  exception  of  all  tht* 
provisions  therein  relating  to  calls  or  contrihutions,  shall  applj 
to  the  winding-up  of  no-liahility  companies. 

See  Sec.  6  of  1B97,  No.  18  infra. 

182.  If  after  all  the  liabilities  of  a  no-liahility  ctnnpany 
shall  be  discharged  there  shall  remain  any  surplus  of  its 
property,  the  same  shall  be  distributed  amongst  the  partie:? 
entitled  thereto,  and  after  the  complete  difftributioti  of  tht 
assets  of  the  company  the  Court  shall  make  an  order  that  the 
company  shall  be  dissolved  from  the  day  of  the  dale  of  i^ueh 
order,  and  the  company  shall  l>e  dissolved  acconlingly,  and 
the  Court  shall  by  such  order  direct  the  manner  in  which  the 
books  and  documents  of  the  company  arc  to  l>e  disposed  of. 


PART   Y. 

Foreign  Companies. 


Application  of 
*•  Foreipnn 
Companies 
Act,  1884/'  to 
companies 
incorporated 
out  of  New 
Zealand. 


188.  Any  company  or  association  duly  incorporated  else- 
where than  in  New  Zealand,  according  to  the  laws  in  force  in 
the  country  in  which  it  is  incorporated  (other  than  a  company 
or  association  incorporated  in  Great  Britain  or  Ireland  either 
by  Royal  charter  or  by  any  special  Act  of  the  Imperial  Parlia-i 
ment,  or  under  the  provisions  of  any  Act  of  such  Parliament 
relating  to  public  companies),  and  which  is  formed  for  mining 
purposes  within  the  meaning  of  this  Act,  shall  be  deemed  to 
be  a  foreign  company,  and  liable  to  the  provisions  of  "  The 
Foreign  Companies  Act,  1884." 

If  any  such  company  or  association  incorporated  for  mining 
purposes  as  aforesaid,  and  not  within  any  exception  in  this 
section  before  contained,  shall  fail  or  neglect  to  comply  with 
the  provisions  of  Section  7  of  "  The  Foreign  Companies  Act. 
1884,"  it  shall  be  incapable  of  carrying  on  business  in  New 
Zealand  ;  and  such  company  or  assoi'iation,  and  any  director, 
secretary,  manager,  or  other  person  acting  in  the  management 
thereof,  as  well  as  the  attorney  of  the  said  company  or  associa- 
tion, shall  be  liable  to  a  penalty  of  five  pounds  for  every  day 
the  business  of  such  company  or  association  is  carried  on  con- 
trary to  the  last-mentioned  Act ;  and  any  such  jK^nalty  may 
be  recovered  in  a  summary  way. 


Repealed,  see  Sec.  2  of  1897,  No.  18. 
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134.  No  company  shall  be  registered  under  a  name  identical 
with  that  by  which  any  subsisting  company  is  already  regis-  against 

tered,  or  so  nearly  resembling  the  same  as  to  be  calculated  to  i<lentity  of 

,  names  in 

mislead.  companies. 

If  any  company,  through  inadvertence  or  otherwise,  is 
registered  by  a  name  identical  with  that  by  which  a  sub- 
sisting company  is  registered,  or  so  nearly  resembling  the 
same  as  to  be  calculated  to  mislead,  such  first-mentioned 
company  shall,  at  the  request  of  the  Registrar,  with  whom 
the  Memorandum  or  application  has  been  deposited,  or  his 
successor  in  office,  change  its  name,  and  upon  such  change 
being  made  the  said  Registrar  shall  give  notice,  at  the  expense 
of  the  company,  of  the  change  so  made  by  inserting  a  notice 
thereof  in  the  Gazette  or  in  one  newspaper  published  in  or  near 
the  locality  wherein  such  company  carries  on  business. 

No  such  alteration  of  name  shall  affect  any  rights  or  obliga- 
tions of  the  company,  or  render  defective  any  legal  proceedings 
instituted  or  to  be  instituted  by  or  against  the  company,  and 
any  legal  proceedings  may  be  continued  or  commenced  against 
the  company  under  its  new  name  that  might  have  been  con- 
tinued or  commenced  against  the  company  by  its  former  name. 

136.    If  any  company  shall  be  required  to  change  its  name  Penalty  in 

as  aforesaid,  and  shall  make  default  for  ten  days  to  do  so  after  ^^^  company 

<loes  not 
being   so  required,   such   company   shall   incur   a  penalty   not  change  its 

exceeding  five  pounds  for  every  day  during  which  such  default  "*'"?  ^^^®" 

continues  after  the  expiration  of  the  said  ten  days. 

186.  If    any    company    shall    carry   on   business   without  Penalty  on 
having  a  registered  office  as  required  by  this  Act,  it  shall  be  <'t^™P*"y  ^^^ 

,.    ,  ,  ,  1.         r%  1      *  ,         not  havm«,' an 

liable  to   a   penalty  not  exceeding  fave  pounds  for  every  day  office. 
during  which  business  shall  be  so  carried  on. 

187.  Any  manager  of    a   company   shall   in  each   of   the  Liability  of 

following  cases   be  liable  to  l)e  imprisoned  for  any  term  not  ™«^"<^erto 

*="  '■  •'  nnpriKounient 

exceeding  twelve  months  : —  for  twelve 

(1)  If  he  shall  wilfully  neglect  to  make  in  the  share-register  "*^"^^''*- 

of  the  company  any  transfer  of  any  share  which  it  is 
his  duty  to  make,  or  if  lie  wilfully  make  any  false  entry 
of  such  transfer  in  such  register. 

(2)  If  he  shall  wilfully  make  any  false  entry  or  statement 

in  any  accounts  which  he  is  hereby  directed  to  keep. 


5f>4 


Part  YIII. 
Ohap.  2. 


Liability  of 
mnniiger  to 
penalties. 
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(3)  If  he  shall  knowingly  insert  any  false  matter  whatsoever 

in  any  statement  of  the  affairs  of  a  company  which  he 
is  required  to  publish. 

(4)  If,  after  having  been  lawfully  directed  so  to  do,  be  shall 

wilfully  neglect  or  refuse  to  lodge  with  the  liquidator 
the  register  of  the  shareholders  in  a  company  ordered 
to  be  wound  up,  and  all  other  books,  documents,  and 
other  property  of  such  company  in  his  possession  or 
under  his  control,  together  with  the  list  thereof,  sub- 
scribed with  the  statutory  declaration  hereinbefore  in 
that  behalf  mentioned. 

(5)  If  at  the  expiration  of  six  months  from  the  time  at 
which  a  company  shall  have  ceased  to  carry  on 
business  without  being  wound  up,  or  of  such  extended 
time  therefor  as  shall  be  allowed  by  the  Court  or  Judge, 
he  shall  not  deposit  with  the  Registrar  the  said  register 
and  all  other  books  and  documents  l)elonging  to  the 
company  in  his  possession  or  under  his  control. 

188.    Any   such   manager   shall   in  each  of   the  following 
cases  be  liable  to  a  penalty  not  exceeding  ten  pounds: — 

(1)  If  he   shall    wilfully    neglect   to    lodge   the    notices   in 

resjxjct  of  the  registered  office  of  the  company  of  which 
he  is  manager  or  in  respcK-t  of  the  manager,  or  to 
j)ubliHh  copies  thereof,  or  advertisements  in  the  Gazette 
and  newspapers,  as  hereinbefore  directed. 

(2)  If  he  shall  wilfully  omit  to  keep  such  accounts  as  he  it? 

hereinbefore  required  to  keep. 

(8)  If  he  shall  wilfully  refuse  to  permit  any  person  to 
inspect,  or  obstruct  any  person  in  inspecting,  any  book 
or  account  of  a  company  or  report  of  directors  thereof 
which  such  person  is  entitled  to  inspect,  or  shall,  on 
the  tender  to  him  of  one  shilling,  wilfully  refuse  to 
permit  any  sucli  person  to  inspect,  or  obstruct  him 
in  inspecting,  any  statement  to  the  inspection  of  which 
such  person  shall  on  the  payment  of  the  said  sum  be 
entitled  under  the  provisions  hereof. 

(4)  If,  upon  such  request  and  payment  as  hereinbefore  in 
that  behalf  directed,  he  shall  wilfully  refuse  or  neglect 
to  furnish  any  copy  of  accounts  or  of  any  statement 
which  on  such  request  and  payment  he  is  hereby 
required  to  furnish. 
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189.   Any  director  of  a  company  who  shall  wilfully  omit  Part  YIII. 

duly   to  lodge  in   the   company's   office   any   report  which   he  Chap,  2. 

is  hereby  required  so  to  lodge,  or  to   cause  to  be   made  any 

statement  which  he  is  hereby   required  to  cause  to  be  made,  ^^»''®ctor 

,  omittmg  to 

having   at   his   disposal   funds   of    the    company    sufficient    to  make  reports 

enable  him   to  cause  the  same   to  be    printed,  or   who  shall  qJ^*^™®"** 
wilfully    make    any    false    statement   in    any    such   report  or  false  state- 
statement,  shall  for  every  such  offence,  in  any  case  where  no  ™®°*^- 
other  penalty  is  hereinbefore  provided,  be  liable  to  a  penalty 
not  exceeding  fifty  pounds. 

140.  Any  director  who  shall  wilfully  refuse  to  permit  any  Director 
person  to  inspect,  or  obstruct  any  person  in  inspecting,  any  book  j^na^tion^of 
or   account  of  a  company,  or  any  report  or  statement  of  the  books, 
directors  thereof,  which  such  person  is  entitled  to  inspect,  shall 

be  liable  to  a  penalty  not  exceeding  ten  pounds. 

141.  Any  liquidator  of  a  company  shall  in  each  of   the  Liability  of 
following  cases  be  liable  to   be  imprisoned   for  any  term  not  1^'*^^^^^ 
exceeding  twelve  months: —  for  twelve 

(1)  If   he  shall  wilfully  make  any  false  statement  in  any  °^*^'^'"^- 

statement,  list,  or  schedule  which  he  is  hereby  directed 
to  prepare,  set  forth,  or  make. 

(2)  If  he  shall  state  to  the  Court  that  the  taking  of  legal 

proceedings  to  enforce  a  contribution  against  a  con- 
tributory would  be  fruitless,  not  having  reasonable 
grounds  for  believing  the  same. 

142.  Any  liquidator  who  shall  wilfully  omit  to  perform  Liability  of 
any  duty  in  other  respects  hereby  imposed  upon  him  shall  be  ''qaidator  to 
liable  to  a  penalty  not  exceeding  twenty  pounds. 

143.  If  any  person  wilfully  falsify  any  book  or  account  of  Penaitien  for 
any  company  under  this  Act,  or  sign  any  memorial  or  notice  [»»'^8|ficafcion  of 
required  by  this  Act  knowing  the  same  to  be  untrue,  he  shall  notices. 

be  liable  to  be  imprisoned  for  a  term  not  exceeding  twelve 
mcmths. 

144.  Any  person  who  shall  forge  or  alter,  or  offer,  utter.  Penalties  on 
dispose  of,  or  put  off  knowing  the  same  to  be  forged  or  altered,  ^^^^nj, 
any  scrip  certificate,  or  any  document  purporting  to  be  a  scrip  forgeries, 
certificate,  issued  in  pursuance  of  this  Act,  or  who  shall  demand 

or  endeavour  to  obtain  or  receive  any  share  or  interest  of  or  in 
any  company  under  this  Act,  or  to  receive  any  dividend  or 
money  payable  in  respect  thereof,  by  virtue  of  any  such  forged 
or  altered  scrip  certificate  or  document  purporting  as  aforesaid. 
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^^rt  YIII.   knowing  the  same  to  be  forged  or  altered,  with  intent  in  any  of 
Ohap.  2.       ^y^g  cases  aforesaid  to  defraud,  shall  be  liable  to  be  imprisoned 

for  any  term  not  exceeding   two  years,  with  or  without  hard 

labour. 


Penalties  on 
persons 
falsely  person- 
ating owner 
of  shares. 


Court  may 
direct  prose 
cation  in 
certain 


Penalties 

recoverable 

summarily. 


146.  Any  person  who  shall  falsely  and  deceitfully  person- 
ate any  owner  of  any  share  or  interest  in  any  company  issued 
in  pursuance  of  this  Act,  and  thereby  obtain  or  endeavour  to 
obtain  any  such  share  or  interest,  or  receive  or  endeavour  to 
receive  any  money  due  to  any  such  owner,  as  if  such  person 
were  the  true  and  lawful  owner,  shall  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  two  years  with  or  with- 
out hard  labour. 

146.  It  shall  be  the  duty  of  the  Court,  in  case  at  any  time 
it  considers  it  has  reason  to  believe  that  any  of  the  offences  men- 
tioned in  this  Part  of  this  Act  has  been  committed,  to  direct  that 
a  prosecution  therefore  shall  be  instituted  by  any  Crown  Solici- 
tor, Crown  Prosecutor,  or  other  proper  officer. 

147.  All  penalties  under  this  Act  may  be  recovered  in  a 
summary  way  before  any  two  or  more  Justices  of  the  Peace,  or 
a  Stipendiary  Magistrate,  in  the  manner  provided  by  "The 
Justices  of  the  Peace  Act,  1882.'' 


Summonses 

to  witnesses. 


Parties  mny 
act  by  bar- 
risters or 
Holicitoib. 


Service  of 
notices. 


PART  YII. 

Miscellaneous. 

148.  Any  party  to  any  legal  proceeding  under  this  Act  may 
obtain  at  the  office  of  the  proper  officer  of  the  Court  summonses 
to  witnesses,  to  be  served  with  or  without  a  clause  requiring  the 
production  of  books,  deeds,  papers*,  and  writings  in  their  posi^ee- 
sion  or  under  their  control. 

149.  Any  party  to  any  such  proceeding  may  act  therein  by 
a  barrister  or  a  solicitor  not  employed  as  advocate  by  any  other 
solicitor,  and  the  fees  to  be  paid  to  such  barristers  and  solicitors 
shall  be  fixed  by  the  general  rules  to  be  made  as  hereinafter 
mentioned,  and  shall  be  deemed  part  of  the  costs  of  the  pro- 
ceedings, unless  the  Court  or  the  Judge  thereof  shall  otherwise 
order. 

160.  Except  where  otherwise  herein  or  in  any  Schedule 
hereto  provided,  notices  required  to  be  served  on  individuals 
under  this  Act  may  be  served  personally  or  at  the  dwelling 
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of  the  person  to  be  served  upon  any  inmate  of  years  of  dis-  Part  YIII. 
cretion,  or  at  the  place  of  business  of  such  person  upon  his  Chap^.  ^ 
servant   or   agent  then   employed. 

An  affidavit  of  the  service  by  the  person  effecting  the  same 
must  be  indorsed  upon  or  written  under  a  copy  of  the  notice 
served,  describing  how  tlie  same  has  been  served,  and  such 
affidavit  shall  be  prima  facie  evidence  that  such  notice  was 
duly  served. 

161.  In  any  case  where  no  general  rule  is  provided  under  Court  may 
this  Act,  the  Court,  or  a  Judge  thereof,  until  such  rule  is  pro-  ^^^^^^ 
vided,  may  make  such  order  as  shall  seem  fitting  in  rmpect  of  expenses,  <Src. 
the  payment  to  any  party  of  any  fees,  costs,  or  other  expenses 
incident  to  any  proceedings  under  this  Act,  all  which  orders 

shall  be  enforced  in  manner  as  is  hereinafter  provided  with 
respect  to  any  other  orders  of  the  said  Court  or  Judge. 

162.  The  Governor  by  Order  in  Council  may  appoint  any  Original  juris- 

District  Court  to  exercise  the  jurisdiction  of  the  Supreme  Court  ^*?*j®°  **'  ^^*" 

^  .  tnct  Coart. 

under  this  Act,  except  so  much  thereof  as  relates  to  the  registra- 
tion and  incorporation  of  companies,  and  thereupon  such 
District  Court,  in  respect  of  so  much  of  the  jurisdiction  of 
the  Supreme  Court  as  may  hereby  be  conferred  upon  it, — 

(1)  Shall  be  deemed  to  be  "  the  Court "  within  the  meaning 
of  this  Act,  and  shall  have  all  the  jurisdiction  and 
powers  of  the  Supreme  Court;  and  this  Act  shall  be 
read  and  construed,  mutatis  mutandis^  the  Judge  of 
the  District  Court  l)eing  read  for  the  Judge  of  the 
Supreme  Court,  and  the  Clerk  of  the  District  Court 
for  the  Registrar  of  the  Supreme  Court ; 

(2)  Shall   have  the  same  power  of  summoning  and  com-  Enforoement 
pelling  the  attendance  of  witnesses  and  the  production  ^.  ^^^^^ 
of   documents,  and   of   punishing  persons    duly   sum- 
moned   for    non-attendance,  or    for    refusing  to    give 
evidence  or  produce  documents,  and  the  same  means 

of  enforcing  its  rules  or  orders,  and  for  punishing 
for  contempt,  as  is  or  may  be  possessed  by  the 
Supreme   Court  or   any   Judge  thereof. 

163.  If  a  Judge  of  a  District  Court  shall,  on  the  presenta-  Winding-up 
tion  of  a  petition  for  winding-up  a  company,  make  an  order  ?f^!!!??X^ 
for  winding  up,  he  shall,  as  part  of  the  order,  direct  at  what 

jilace  of  the  sittings  of  his  Court  the  winding-up  proceedings 
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Part  YIII.   are   to    he    carried    on,  and    shall    direc-t   such    notice  of    such 
Chap,  a.        proceedings    to  be  served,  and   upon   such   parties  as  he   shall 

think  tit. 
Parties  may  164.   If  any  party  is  diesatisfiod   with   the   deiision   of  a 

oF^wjtby    *    District  Court  or  a  Judge  thereof,  in   any  matter  determine*! 
jury,  or  on        by  it  or  him  under  this  Act — 

point  of  law  , .  x     ,  t  ^   ^  ^  •  i 

appeal  to  the  (1)    UiX)n  any  matter  of  fact,  such  party  may  require  such 

Supreme  matter  of  fact  to  be  tried  bv  a  jury  in  like  manner  iu 

Court.  *  1   1 

all  re8i)ects  as  civil  cases  may  be  tried  by  a  jury  m 

District  Courts. 

The  rules  and  practice  for  the  time  l>eing  of  the 

District  Court  for  the  trial  of  civil  cases  shall,  as  far  a? 

the  same  are  ap])licable,  regulate  the  trial  of  such  issuei* 

of  fact;   but  the  Court  or  Judge  thereof  may  make  any 

order,  or  give  any  directions  as  to  the  trial   of  such 

issues,  as  it  or  he  may  think  fit. 

(2)  On  any  point  of    law  such  party  shall  have   the  same 

right  of  appeal  to  the  Supreme  Court  therefrom  as  they 

would  have  from  any  decision  of  such  Court  or  Judge 

exercising  jurisdiction  under  *'  The  District  Courts  Act, 

18o8." 

The  procedure  ap])licable  in  cases  of  appeals  from  a 

District  Court  in  its  ordinary  jurisdiction  to  a  Supreme 

Court  shall  apply  as  far  as   may   be  to  appt^als  from 

District  Courts  under  Ibis  Act. 

Provided    that   the   party  dissatisfied  with  any  decision  as 

aforesaid,  and  requiring  a  trial  by  jury  on  any  matter  of  fact,  or 

an  appeal  to  the  Supreme  Court  on  a  point  of  law,  shall,  within 

ten  days  from  the  giving  of  sucli  decision,  serve  upon  the  other 

party  to  the  matter  or  proceeding  a   notice  in  writing  stating 

specifically  the  question  or  questions  of   fact  which   he  wishes 

to  have  tried  by  a  jury,  or  stating  his  intention  to  ap})eal  and 

the  grounds  of  appeal,  as  the  case  may  be  ;  and  shall  give  a  like 

notice  to  all  other  persons  interested  in  supporting  the  decision 

objected  to  or  appealed  against  by  publishing  the  same  in  some 

newspaper  circulating  in  the  district  or  place  where  such  decision 

was  given  ;   and  shall  also,  within  such  ten  days,  deposit  with 

the  Clerk   of   the   District  Court  for  such   district   the   sum  of 

twenty  pounds  to  abide  the  costs  of  such  trial  or  appeal,  which 

sum  shall,  in  case  of  appeal,  be  forfeited  unless  the  applicant 

shall  duly  prosecute  his  appeal  with  effect. 
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166.   The  Governor  in  Council  may  from  time  to  time,  but  Part  YIII. 

subject  to  this  Act,  frame  general  rules  for  carrying  out  the  pro-  Chap,  2. 

visions  hereof,  and  from  time  to  time  rescind  or  alter  any  such 

J.  -1  General  rules. 

Such  rules  shall  be  published  in  the  Gazette,  and  from  and 
after  the  time  thereby  fixed  for  the  commencement  of  their 
operation  shall  have  the  same  force  as  if  herein  enacted. 

166.    Nothing  in  this  Act  contained  shall  be  construed  to  Agreements 
alter  or  affect  any  of  the  provisions  of  the  several  agreements  ,^0*  ^  be*^^ 
entered  into  between  the  Governor,  or  any  other  person  acting  affected. 
on    behalf    of    the    Governor,    whereby    gold-mining    has    been 
authorised  on  any  Native   land,  or   to   prejudically   effect   the 
rights   and   interests    of    the    Native   owners    under    any    such 
agreement, 

157.    Every   company   incorporated   and   registered    under  Companies 
''  The  Mining  Companies  Act,   1886,"  or  under  any  other  Act  ^e^re^ 
hereby  repealed,  and  every  company  deemed  to  l)e  incorporated  pealed  Acts 
and  registered  under  any  such  Act,  and  every  company  whereof  tere^und^T^ 
the  incorporation  and  registration  has  been  validated  under  any  this  Act. 
such  Act,  shall,  from  and  after  the  time  of  the  commencement  of 
this  Act,  be  deemed  to  be  incorporated  and  registered  under  this 
Act,  all  the  provisions  of  which  shall  apply  to  every  such  com- 
pany. 

All  acts  and  rules  heretofore  done  and  made  by,  and  all 
deeds  and  Articles  of  Association  of  any  such  last- 
mentioned  company,  and  all  actions  and  other  pro- 
ceedings pending  at  the  time  of  the  commencement 
of  this  Act  under  any  Act  hereby  repealed,  shall  con- 
tinue in  force  and  effect  and  be  carried  on  and  con- 
tinued under  this  Act. 
All  documents  which  were  by  any  such  Act  made  evidence 
of  any  matters  or  things  shall  continue  to  be  such  evi- 
dence as  thereby  ordained. 
All  rights  as  to  increasing  capital,  borrowing  money,  and 
otherwise,  and  all  liabilities  of  any  such  company, 
shall  continue  in  force  for  and  against  it  notwith- 
standing its  constructive  incorporation  under  this  Act. 

168.    If  at  the  time  of  the  commencement  of  this  Act  any  under  "The 
such  last-mentioned  company  shall  be  in  course  of  being  wound  Mining  Com- 
up,  the  Court  before  which  the  winding-up  shall  be  pending  may    i886,"maybe 
continue  all  proceedings  in  such  winding-up  to  their  completion  ^^?"^.?? 

Act. 
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under  the  Act  whereiiiider  they  were  initiated,  notwithstanding 
the  repeal  of  i«uch  Act  by  this  Act,  or  may.  if  it  shall  think  that 
no  prejudice  would  he  thereby  done  to  any  person,  order  that 
such  winding-up  shall  be  continued  under  Part  II.  of  this  Act- 
Thereupon  such  winding-up  shall,  so  far  as  will  be  possible.  l>e 
so  continued. 

169.  In  all  cases  where  at  any  time  prior  to  the  corn- 
mencenient  of  this  Act  proceedings  have  been  taken  in  relation 
to  any  company  as  last  aforesaid  under  any  Act  hereby  repealed, 
and  in  any  Court  having  jurisdiction  under  such  Act,  and  when 
such  proceedings  have  been  stopped  by  reason  of  such  Court 
ceasing  to  possess  the  necessary  jurisdiction,  the  said  proceedings 
may  l)e  continued  and  perfected  in  the  Court  now  possessing  and 
exercising  the  necessary  jurisdiction  at  the  respective  places 
which  such  first-mentioned  proceedings  were  initiated  originaiiy. 

The  said  Court  and  Judge  thereof  may  do  all  such  things 
towards  perfecting  and  concluding  any  such  proceedings  as  such 
Court  or  Judge  could  do  if  such  proceedings  had  been  regularly 
initiated  in  the  said  Court,  and  may  conduct  such  proceedings  as 
the  Judge  shall  think  fit,  either  under  this  Act  or  any  Act  hereby 
repealed,  which  shall  in  such  case  and  for  such  purpose  be 
deemed  to  l)e  still  in  force. 

160.  Where  in  any  unrepealed  Act,  document,  or  instru- 
ment, reference  is  made  to  any  Act  or  any  provisions  of  any  Act 
repealed  hereby,  such  reference  shall  be  construed  and  shall 
operate  as  if  it  had  been  made  to  this  Act  or  to  the  provisions 
thereof  corresponding  to  the  repealed  provisions  referred  to. 

161.  From  and  after  the  commencement  of  this  Act  the 
several  Acts  mentioned  in  the  Ninth  Schedule  are  hereby  re- 
pealed.    But  this  repeal  shall  not  affect — 

(1)  Anything  duly  done  under  any  Act  hereby  repealed; 

(2)  The  incorporation  of  any  company  registered  under  any 
Act  hereby  repealed ; 

(3)  The  validation  by  any  Act  hereby  repealed  of  the  regij?- 
tration  of  any  company  under  any  Act  hereby  repealed ; 

(4)  Any  riglit  or   privilege  acquired  or  liability  incurred 
under  any  Act  hereby  repealed. 
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Sehedule««.  ^"*  ^"i- 

Ohap.  2. 
First   Sohsdule.  - 

Application  for  Rkc.I8TRAtion. 
1,  t}ie  uiulersigned,  lioreby  make  application  to  rejriHtt*r  [Here  insert  the   Ist  Schedule. 
Ttame  of  the  company]  an  a  limited  company  [orlimittnl  with  prepayment, 
aM  the  ratte  may  he],  under  the  provisions  of  "The  Mining  Companies  Act, 
1894." 

1.  The  name  of  the  com|)any  is  to  he 

2.  The  place  of  operations  [or  intended  operations]  is  at 

3.  The  registered  office  of  the  company  will  he  situated  at 

4.  The  nominal  capital  of  the  company  is  pounds,  in 
shares  of                  each. 

r>.  The  number  of  shares  subscribed  for  is  ,  l>eing  n«t  less 

than  two-thirds  of  the  entire  number  of  shares  in  the  company. 
H.  The  number  of  paid-up  shares  (if  any)  is 

7.  The  amount  already  paid  up  is 

8.  The  name  of  the  manager  is 

0.  The  names  and  addresses  and  occupations  of  the  shareholders, 
and  the  number  of  shares  held  by  each  at  this  date,  are  as  follow: — 

[Here  »et  forth  uamem,  iC'c.,  of  nhareholdern.] 

A.B.,  Manager. 
Date<l  this  day  of  ,  18     . 

Witness  to  signature — (\D. 

I,  A.B.,  do  solemnly  and  sincerely  det^lare  that — 

1.  I  am  the  manager  of  the  said  intendtnl  company  ; 

2.  The  above  statement  is,  to  the  best  of  my  belief  and  knowledge, 
true  in  every  particular. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  an  Act  of  the  General  Assembly  of  New- 
Zealand  intituled  **The  Justices  of  the  Peace  Act,  1882.*' 


Taken  liefore  me,  &c.,  ,  J. P. 


A.B. 


Second  Sohsdale. 

(^ERTIFICATK   OF   KbCUSTRATION. 

This  is  to  certify  that  a  mining  company  called  **The  Company,   2nd  Schedule. 

Limited"  ^or  ''Limited  with  Prepayment,'*  or  **No  Liability,"  as  the  case 
inay  he, ,  wi\s  on  the  day  of  ,  18      ,  by  virtue  of  "  The 

Mining  Companies  Act,  1894,"  incoriMirated,  a  Memorandum  pursuant  to 
the  said  Act  having  been  duly  lodged  in  the  office  of  the  Registrar  of  the 
Supreme  Court  at  ,  in  the  of  ,  and  published 

in  the  New  Zealand  Gazette  of  the  day  of  ,  and  in  the 

newspaper  of  the  day  of  [If  any  other  news- 

paper  rnention  it] ;  and  copies  of  the  said  Gazette  and  newspaper  [If  a  copy 
of  rules  had  been  forwarded,  add  and  also  a  copy  of  proposed  rules  of  the 
company]  have  been  duly  forwarded  to  the  said  office. 

(riven  under  my  hand,  this  day  of  18    . 

A.B.,  Registrar. 
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,  is  elected,  or  if  at  any  meeting  the  chairman  is  not  present  at  tlie  timt- 
appointed  for  holding  the  same,  the  directors  present  shall  choose  somF 
one  of  their  number  to  be  chairman  of  such  meeting. 

16.  The  directors  may  delegate  any  of  their  powers  to  c«>inmittees 
consisting  of  such  member  or  members  of  their  b«jdy  as  they  think  fit. 
Any  committee  so  formed  shall,  in  the  exercise  of  the  powers  so  delegated, 
conform  to  any  regulations  that  may  he  impo8e<i  upon  it  by  the  dirwtare. 

17.  A  committee  may  elect  a  chairman  of  their  meetingi«.  If  nu 
such  chairman  is  elected,  or  if  he  is  not  present  at  the  time  appointe<l 
for  holding  the  same,  the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

18.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Qae^ 
tions  arising  at  any  meeting  shall  be  determined  by  a  majority  of  votes  of 
the  members  present;  and,  in  case  of  an  equality  of  votes,  tht*  cliainnan 
shall  have  a  second  or  casting  vote. 

19.  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  cunniuttee 
of  <lirectoi-8,  or  by  any  person  acting  as  a  director,  shall,  notwithstanding 
that  it  he  afterwards  discovered  that  there  was  some  defect  in  tlie  upiiuint- 
ment  of  such  directors  or  persons  acting  as  aforesaid,  or  that  thej-  A»r  any 
of  them  be  disqualified,  be  as  valid  as  if  every  sucli  person  had  In'en  duly 
api)ointi»d  and  was  qualified  to  be  a  director. 

Powers  of  the  Directorn, 

20.  The  business  of  the  company  shall  Ix^  managed  by  the  directors, 
who  shall,  in  addition  to  their  powers  under  the  foregoing  Act,  and  subject 
to  the  provisions  thereof  and  to  the  rules  for  the  time  being  of  the  (n>m- 
pany,  have  control  and  disposal  of  the  funds  and  pro^n^rty  of  the  o^mpany, 
eonsistently  with  the  objects  thereof,  and  shall  have  the  appointment  of 
all  bankers,  legal  advisers,  agents,  clerks,  "Servants,  and  mining  manager 
or  managers  of  the  company,  and  shall  allow  them  respectively  sucb 
reasonable  fees,  costs,  charges,  salary,  wages,  or  other  l>enefit  as  they  may 
think  fit,  and  from  time  to  time  may  su8i)end,  remove,  or  dismiss  any 
such  person  or  persons  and  appoint  such  other  or  others  in  his  or  tiieir 
stead  as  they  shall  in  each  and  every  case  think  proper,  and  may  make 
e^lls  or  declare  dividends  and  accept  contracts  on  l>ehalf  of  the  company, 
and  aflix  the  common  seal  of  the  company  to  such  contracts  as  shall 
re()uire  to  be  under  such  seal,  and  purchase  such  adjoining  claim  or 
<;laims  or  interest  therein  or  in  any  mining  property,  and  puivhase  or 
hire  such  machinery  or  apparatus,  and  make  such  agreement  or  agree- 
ments for  the  working  of  any  mine  or  claim  or  otherwise,  for  the  l»enefit 
of  the  company,  as  they  may  deem  advisable,  and  may  make  such  agree- 
ment or  agreements  for  compromising  or  settling  any  action,  suit,  or  other 
proceeding,  or  any  mining  dispute,  as  the  legal  ailvisers  of  the  company 
may  recommend;  and  the  ijowers  of  the  directors  shall  not  cease  to  be 
isuspended  so  long  as  the  board  of  directors  shall  consist  of  a  sufiicient 
number  of  members  to  form  a  quorum,  and  the  directors  shall  al.so  have 
mid  exercise  all  or  any  special  powers  which  may  l>e  vested  in  them  by 
these  rules,  or  any  subsecjuent  rules  made  in  accordance  with  the  pro- 
vision in  that  behalf  hereinafter  contained. 
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21.  The  board  of  directors  shall  receive  as  remuneration  for  their   Cnap.  2. 
s^ervices  such  sum  as  may  from  time  to  time  be  fixed  at  any  general 

€>r  special  meeting,  to  be  paid  out  of  the  funds  of  the  company,  and  to  be   3rd  Schedule. 
divided  amongst  the  directors  as  they  may  fix  amongst  themselves. 

^fanager, 

22.  The  manager  shall  keep  all  the  books  and  accounts  of  the  com- 
pany, including  the  books  and  accounts  required  to  be  kept  by  Section  31 
iif  the  said  Act,  and  such  other  particulars  relative  to  the  accounts  of  the 
company  as  the^  directors  may  from  time  to  time  require,  and  also  includ- 
ing the  lx)ok  required  by  Section  43  of  the  foregoing  Act  to  be  kept,  in 
which  he  shall,  besides  the  matters  to  be  inserted  therein  as  directed  by 
the  Act,  enter  the  particulars  of  transfers  of  shares,  the  calls  paid  or  due 
on  shares  and  a  note  of  such  shares  as  may  be  forfeited.  The  manager 
.shall  also  keep  a  lx>ok  or  books  in  which  he  shall  enter  minutes  of  pro- 
ceedings at  all  meetings  of  the  company  and  of  the  directors;  and  such 
books  shall  be  kept  at  the  registered  oflftce  of  the  company,  and  at  all 
reasonable  times  shall  be  open  to  the  inspection  of  every  shareholder  for 
the  time  being. 

23.  The  manager  shall  make  out  at  least  once  in  every  three  months, 
and  prior  to  the  holding  of  each  of  the  general  meetings  hereafter  men- 
tioned, a  fair  balance-sheet  of  the  accounts  of  the  company,  and  also  a 
i-eport  of  the  works  of  the  company,  which  balance-sheet  and  report  shall 
be  submitted  to  the  general  meeting  which  shall  be  held  next  after  the 
making-out  thereof ;  and  the  said  manager  shall  also  publish  in  the  New 
Zealand  Gazette  a  copy  of  each  half-yearly  statement  to  be  made  pursuant 
to  Section  32  of  the  foregoing  Act,  within  days  after  such  state- 
ment shall  be  made,  and  shall  give,  forward,  and  publish  all  necessary 
notices  in  reference  to  meetings,  calls,  or  other  business  of  the  company, 
nhall  convene  the  meetings  of  the  company  and  of  the  directors,  shall 
collect  and  pay  the  accounts  of  the  company,  shall  see  that  the  orders 
and  directions  of  the  meetings  of  the  company  and  directors  are  properly 
(tarried  out,  and  shall  do  all  further  acts  which  shall  be  necessary  and 
fMight  to  be  done  by  a  manager  in  accordance  with  the  said  Act  and  these 
rules :  Provided  always  that  in  the  management  as  aforesaid  he  shall  be 
Kubject  to  the  directions  and  control  of  the  directors. 

24.  The  manager  for  the  time  being,  and,  if  the  directors  shall  so 
think  fit,  any  person  appointed  or  substituted  to  transact  the  business  and 
perform  the  duties  of  manager,  shall,  within  four  weeks  of  the  date  of  his 
being  appointed  manager,  or,  in  the  case  of  a  person  being  so  appointed 
or  sul)8tituted,  within  such  time  as  the  directors  shall  appoint,  give 
rtecurity  to  the  company,  in  the  case  of  the  manager  in  the  sum  of  five 
hundred  pounds  at  least,  and  in  case  of  a  person  so  appointed  or  substi- 
tuted in  such  sum  as  the  directors  shall  direct,  that  such  manager  or 
person  will  not  embezzle,  make  away  with,  waste,  or  destroy  any  property 
belonging  to  the  company  whilst  acting  as  such  manager,  or  transacting 
the  business  or  performing  the  duties  of  manager,  as  the  case  may  be; 
such  security  to  be  given  by  a  guarantee  society. 


3rd  Schedule. 


576  THE    MINING   COMPANIES    ACT,    1894. 

Rules. 

Part  YIII.  26.  It  shall  be  the  duty  of  the  manager  at  any  time  to  convene 

Ohap.  2.         a  special   meeting  of   the  directors  at  the   request  of   any   two  of  the 
directors. 

Meetingi(. 

26.  There  shall  be  general  meetings  of  the  company  in  each 
year,  and  the  first  of  such  meetings  shall  l)e  held  some  time  during  the 
first  fourteen  days  of  the  month  of  ,  one  thousand  eight 
hundred  and  ,  at  such  place  na  the  directors  may  ap|x>int,  and 
thereafter  such  meetings  shall  be  held  within  the  first  fourteen  dayg 
of  the  months  of  and  in  each  year,  and  every  sach 
meeting  shall  Ik*  convened  by  notice  from  the  manager  by  advertisement 
inserted  consecutive  times  in  the  newspaper  circulating 
in  the  locality  where  the  company  shall  carry  on  operations,  stating  the 
day,  hour,  and  place  of  meeting,  provided  that  the  first  insertion  of  gach 
notice  in  the  said  newspajwr  shall  be  at  least  seven  days  prior  to  the  day 
api^ointed  for  the  meeting  (to  Ik*  reckoned  inclusive  of  the  day  of  publica- 
tion and  of  the  day  of  meeting) :  Provided  always  that  if,  within  one 
hour  from  the  time  apjK>inted  for  the  holding  of  such  meeting,  there 
shall  not  be  present  at  one  and  the  same  time  at  the  place  appointed 
for  such  meeting  a  number  of  shareholders  sufficient  and  qualificHi  to 
form  a  quorum  as  hereinafter  provided,  then  and  in  every  such  case 
the  meeting  shall  stand  adjourned  until  thi*  then  next  general  meeting, 
or  until  such  otluT  day  as  the  majority  in  numl)er  of  the  shareholders 
then  present  shall  appoint. 

27.  The  board  of  directors,  or  any  or  more  shareholders 
possessing  collectively  shares  at  the  least,  may  at  any  time,  by  a 
rtH|uisition  in  writing,  re<juire  the  manager  to  call  a  si)ecial  nn»eting  of  the 
company  for  any  purjxise  t(»  be  specified  in  such  ret^uisition  ;  and  within 
four  days  of  such  re<iuisition  having  been  delivered  to  the  manager  or  left 
at  the  regiHtere<l  office  of  the  company  tlie  manager  shall  proceed  to  call 
such  meeting  in  the  same  manner  as  is  hereinbefore  provided  for  in  case 
of  general  meetings,  and  also  by  circular  to  each  shareholder  to  hi? 
address,  as  appearing  in  the  register  of  shareholders:  Provided  that  the 
first  insertion  of  the  notice  of  such  meetimr  in  the  newspapers  in  which  it 
is  to  be  advertised  shall  be  at  least  days  before  the  day  appointed 
for  the  meeting  (to  be  n'ckoned  inclusive  of  the  day  of  publication  and  of 
the  (lay  of  the  meeting).  If  a  (juornm,  as  in  the  preceding  article  men- 
tioned, shall  not  be  present  at  tlu»  place  apj>ointed  for  the  meeting,  the 
same  shall,  at  the  option  of  the  majority  of  the  shareholders  then  present, 
either  Ik*  dissolved  or  adjourned  to  such  other  day  as  such  majority  shall 
appoint.  Tlie  non-receipt  by  any  sharehohler  of  the  circular  above 
mentioned  shall  not  invalidate  the  proceedings  at  any  special  meeting. 

28.  If  the  manager  shall  not  within  the  four  days  in  the  next 
preceding  article  mentioned  procee<l  to  call  such  meeting,  the  directors 
or  the  shareholders  reiiuiring  the  same,  or  a  majority  of  such  share- 
holders, may  call  the  same  in  the  manner  hereinbefore  provided  for 
the  calling  of  the  same  by  the  manager. 

29.  Any  or  more  sharehohlers,  possessing  collectively 
shares  at  the  least,  may  at  any  time,  by  a  requisition  in  writing,  require 
the  manager  to  call  an  extraonlinary  meeting  of  the  company. 
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80.  At  every  general  meeting,  or  at  any  adjournment  thereof,  the   Part  YIII* 
report  to  be  lodged  by  the  directors,  and  the  balance-sheet  and  report  Chap.  2* 
to  be  made  out  by  tlie  manager,  as  hereinbefore  directed,  and  all  other 
accounts,  and  the  auditors*  reports  (if  any)  of  the  business,  property,  and   „  ,  Schedule 
effects  of  the  company,  and  of  the  assets,  debts,  investments,  liabilities, 
and  credits  thereof,  shall  be  laid  before  the  shareholders  by  the  directors, 
or  the  manager  by  their  direction ;  and  such  other  matters  and  business 
shall  be  transacted  as  may  be  necessary  or  occasion  may  require. 

31.  The  subjects  to  be  considered  at  any  special  meeting  or  at  any 
extraordinary  meeting  shall  be  those  specified  in  the  notice  convening 
the  meeting,  and  none  other. 

82.  Every  meeting,  whether  general,  special,  or  extraordinary,  shall 
have  power  to  adjourn  at  pleasure  before  the  whole  of  the  business  to 
be  transacted  thereat  shall  be  completed,  but  only  for  the  purpose  of 
completing  such  business ;  and  adjourned  meetings  may  be  held  at  such 
place  and  from  time  to  time  or  from  day  to  day,  or  at  such  other  time  or 
times,  as  the  majority  of  shareholders  attending  at  the  meeting  or  the 
adjournment  thereof  shall  decide,  save  as  regards  the  day  to  which  a 
meeting  for  the  election  of  directors  is  to  be  adjourned,  which  is  herein- 
l)efore  provided  for. 

88.  Every  shareholder  shall  be  entitled  to  one  vote  for  each  and 
every  share  held  by  him,  and  every  shareholder  may  vote  in  person  or 
by  proxy. 

84.  Every  shareholder  qualified  to  vote  at  the  meetings  of  the  com- 
pany shall  be  entitled  to  appoint  any  other  shareholder  in  the  company  to 
vote  and  act  for  him  by  proxy  at  a  given  meeting  or  any  adjournment 
thereof.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the 
hand  of  the  appointer,  and  shall  l)e  attested  by  one  witness  at  the  least. 
Such  instrument  shall  be  deposittMi  with  the  manager  or  with  the  chair- 
man of  the  meeting  at  which  the  person  named  therein  as  proxy  proposes 
to  vote  before  such  person  shall  be  intitled  to  act  or  vote ;  and  the  share- 
holder appointing  such  proxy  shall  for  all  the  purposes  for  which  the 
proxy  was  given  be  considered  as  present  by  such  proxy,  and  all  votes 
and  acts  of  the  proxy,  to  the  extent  of  such  purposes,  shall  be  as  valid 
and  effectual  as  if  given  or  done  by  the  shareholder  in  person. 

86.  Every  such  proxy  shall  continue  in  force  until  a  notice  in  writing 
revoking  the  same  shall  liave  been  given  to  the  manager  or  the  chairman 
i»f  any  meeting,  or  left  at  the  office  of  the  company. 

86.   Every  such  proxy  may  be  in  the  following  form,  that  is  to  say, — 
Tlie  Company  (Limited). 

I,  the  undersigned  ,  of  ,  the  holder  of  shares 

in  the  Company  (Limited),  do  hereby  appoint  ,  of 

,  to  be  my  proxy,  in  my  name  and  on  my  behalf  to  vote  and  act 
for  me  in  any  business  that  may  be  lawfully  brought  forward  at  the 
meeting  of  shareholders  to  be  held  on  the  day  of  , 

18      ,  or  any  adjournment  thereof. 

As  witness  my  hand  this  day  of  ,  18      . 

Witness — 

87 
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Part  YIIl.  87.  The  votes  of  any  shareholder  may,  during  his  absence  from  New 

Ohap.  2*  Zealand,  be  given  by  his  attorney,  constituted  under  a  letter  of  att^>rney 
to  vote  and  act  generally  at  all  meetings  of  the  shareholders  during  nuch 
3rd  Schedule  *^6"ce,  or  under  a  letter  of  attorney  to  act  generally  in  all  the  affairH  in 
this  colony  of  a  shareholder  during  his  absence  abroad,  and  such  atti>rney 
shall  be  deemed  the  lawful  proxy  of  such  absent  shareholder:  Provid»»d 
that  such  a  letter  of  attorney,  or,  in  case  the  same  shall  have  been  filed 
under  the  provision  of  any  Act  of  the  General  Assembly  for  the  time 
being  in  force  in  that  behalf,  then  an  office-copy  of  the  same,  shall  1« 
left  at  the  registered  office  of  the  company  for  inspection  five  clear 
days  before  the  meeting  at  which  the  same  is  intended  to  }ye  first  acted 
upon. 

88.  If  any  member  be  a  lunatic  or  idiot  he  may  vote  by  his  com- 
mittee, and  if  any  member  be  an  infant  he  may  vote  by  his  guardian. 

89.  If  two  or  more  persons  are  jointly  entitled  to  a  share  or  sharfs, 
the  member  whose  name  stands  first  in  the  register  of  members  as  the 
holder  of  such  share  or  shares,  and  no  other,  shall  be  entitled  to  vote 
in  respect  of  the  same. 

40.  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all 
calls,  interest,  and  expenses  due  from  him  have  been  paid. 

41.  Ten  shareholders  or  more,  who  shall  amongst  them  be  the 
holders  of  not  less  than  one  thousand  shares,  or  who,  or  any  of  whom, 
shall  as  proxies  represent  shareholders  holding  as  many  shares  as,  with 
the  shares  held  by  the  said  ten,  will  make  one  thousand  shares  or  more, 
shall  be  necessary  to  form  a  quorum  at  any  meeting  of  the  company. 

42.  The  chairman  (if  any)  of  the  board  of  directors  shall  preside  as 
chairman  at  every  meeting  of  the  company,  or,  if  there  be  no  such  chair- 
man, or  if  at  any  meeting  he  be  not  present  within  fifteen  minutes  after 
the  time  appointed  for  holding  the  meeting,  the  shareholders  present 
shall  choose  one  of  their  number  to  be  chairman. 

48.  At  every  meeting,  general,  special,  or  extraordinary,  all  motions, 
questions,  or  propositions  which  shall  be  submitted  for  determination 
shall  be  primarily  decided  by  the  majority  in  number  of  the  shareholders 
present  on  a  show  of  hands ;  and,  unless  a  poll  is  demanded  by  a  majority 
in  number  and  value  of  the  shareholders  present,  either  personally  or  by 
proxy,  a  declaration  by  the  chairman  that  a  resolution  has  been  carrie^i, 
and  an  entry  to  that  effect  in  the  minute-book  of  the  company,  shall 
be  sufficient  evidence  of  the  fact,  without  proof  of  the  number  or  portion 
of  votes  recorded  for  or  against  such  resolution. 

44.  If  a  poll  be  demanded  as  aforesaid  it  shall  be  taken  in  such 
manner  as  the  chairman  shall  direct,  and  the  result  of  such  poll  shall 
be  deemed  to  be  the  resolution  of  the  company  in  general,  special  or 
extraordinary  meetings,  as  the  case  may  be.  In  the  case  of  an  equality 
of  votes  at  any  meeting,  the  chairman  shall  be  entitled  to  a  second  or 
casting  vote. 

46.  Every  act,  deed,  matter,  or  thing  made  or  done  by  the  manager, 
directors,  auditors,  or  other  officers,  agents,  and  servants  of  the  com(iany 
shall  be  subject  to  the  review,  amendment,  alteration  or  cancellation  of 
any  meeting  of  the  company. 
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46.  Any    such    meeting  may  require    any    explanation    from    tlie   Part  YIII. 
directors,  manager,  auditors,  officers,  agents,  and  servants  of  the  com-   Ohap.  2. 
pany  which  it  may  deem  fit,  and  any  information  with  respect  to  the 

affairs,  property,  or  business  of  the  company,  or  the  management  thereof,   g^^  Schedule 
and  may  call  for  the  production  of  invoices,  vouchers,  or  other  documents, 
and  may  examine,  allow,  or  reject  the  accounts,  balance-sheets,  and  reports 
of  such  directors  or  manager,  or  of  any  other  person  or  persons  producing 
any  accounts,  balance-sheets,  or  reports  relating  to  the  company. 

47.  No  resolution  of  any  meeting  of  the  company  shall  be  rescinded 
excepting  at  a  special  meeting,  and  a  special  meeting  of  the  company 
*«hall  have  full  power  to  rescind,  cancel,  alter,  or  vary  any  resolution 
IMSsed  at  any  meeting  of  the  company,  or  by  the  board  of  directors, 
if  the  matter  or  thing  required  to  be  done  by  any  such  resolution  shall 
not  have  been  executed,  or,  in  ease  of  a  contract,  the  contract  shall 
not  have  been  signed  at  the  time  the  requisition  for  calling  a  special 
meeting  is  lodged  with  the  manager,  or  at  the  time  of  calling  of  the 
t»pecial  meeting. 

48.  At  any  meeting  of  the  company  the  chairman  shall  regulaUi  the 
mode  and  manner  in  which  the  business  thereof  shall  be  conducted. 

49.  Minutes  of  the  proceedings  of  every  meeting  of  the  company 
i^hall  be  recorded  in  a  book  or  books  to  be  kept  for  that  purpose  by  the 
manager,  and  such  minutes  shall  be  signed,  either  at  the  meeting  to 
which  such  minutes  refer  or  at  the  meeting  next  thereafter,  by  the 
person  in  the  chair  at  either  of  such  meetings. 

50.  No  such  minutes  shall  be  signe<i  until  the  same  shall  liave  been 
-confirmed  >)y  the  vote  of  the  meeting  of  which  they  are  or  next  following 
that  of  which  they  are  minutes ;  and  the  manager  shall  also  keep  correct 
minutes  of  the  procee<lings  of  the  directors,  which  shall  l)e  signed  by  the 
<']iairman  of  the  board  of  directors,  and  either  or  any  of  the  books  so 
fsigntni  shall  l)e  prima  facie  evidence  of  such  proceedings,  and  of  the 
regularity  thereof. 

Shares. 

61.  The  shares  of  the  company  slmll  be  numbered  progressively,  and 
shall  thereafter  be  distinguished  by  such  number. 

62.  A  scrip  certificate,  signeil  by  the  manager  and  two  of  the  direc- 
tors, shall  be  issued  to  eacli  shareholder,  and  shall  be  in  the  form  following, 
that  is  to  say, — 

No.  of  Issue        .  Folio 

[Thf  name  of  the  company.] 
(Registered  under  *'The  Mining  Companies  Act,  1894.*') 
Capital,  £  ,  in  shares  of  £  each. 

This  is  to  certify  that  ,  of  ,  is  a  member  of  the  above- 

named  company,  and  the  proprietor  of  shares  numbered 

therein,  upon  which  the  sum  of  £  \)er  share  has  l)een  paid  up,  sub- 

ject to  the  rules  and  regulations  of  the  company. 
Dated  this  day  of  ,  18    . 

j-  Directors. 
Manager. 
N.B. — This  certificate  must  be  given  up  to  the  manager  on  transfer  of  any  of 
the  above  shares. 
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Part  YIII.  68.  If  any  shareholder  shall  hold  more  than  one  share,  such  oerti£- 

Ohap.  2.        cate  may  include  all  the  shares  held  by  such  shareholder. 

64.  If  any  shareholder  at  any  time  be  desirous  of  having  separate 
3rd  Schedule,  certificates  for  either  or  any  of  the  shares  held  by  him,  or  of  having  any 
particular  number  of  shares  held  by  him  inserted  in  one  or  more  than  one 
certificate,  he  shall  be  entitled  to  have  such  certificate  or  certificates  ifisaed 
to  him  on  delivering  up  to  the  manager  any  certificate  or  certificates  which 
may  have  been  issued  for  or  in  respect  of  the  shares  for  which  he  shall 
desire  such  new  certificate  or  certificates. 

66.  If  any  such  certificate  be  lost  or  defaced,  the  directors  may  per- 
mit a  duplicate  thereof  to  be  issued,  but,  in  case  of  its  loss,  upon  a  statu- 
tory declaration  being  made  by  its  owner  as  to  such  loss,  who  shall  give 
such  security  as  the  directors  may  require  before  any  such  duplicate  is 
issued ;  and  any  person  losing  any  certificate  shall  take  such  steps  for  the 
recovery  of  the  same  as  the  directors  may  direct. 

Transfer  of  Shares. 

66.  No  entry  shall  be  made  on  the  register  of  shareholders  of  the 
name  of  any  person  as  transferee  of  a  share  upon  which  any  fines  under 
any  rule  shall  be  due,  unless  such  fines,  as  well  as  all  calls  due  on  the 
Hhare,  shall  be  paid  to  the  mq,nager. 

67.  The  provisions  in  the  foregoing  Act  in  regard  to  scrip  certificates 
shall  apply  to  duplicate  certificates,  and  the  transfer  to  l>e  written  on 
either  a  certificate  or  duplicate  on  the  occasion  of  a  transfer  of  a  share 
must  be  attested  by  one  witness  at  the  least.  Such  transfer  shall  be  in 
the  form  following,  that  is  to  say, — 

I,  the  undersigned  ,  do  hereby  sell  and  transfer  to  ,  of 

,  of  my  within-mentioned  shares  for  valuable  considera- 

tion, and  I  authorise  the  manager  to  transfer  the  said  shares  in  the  books 
of  the  company. 

Progressive  Nob.  transferred : 

Dated  this  day  of  ,  18    . 

[Signature  of  Transferor.] 
Witness — 

68.  As  soon  as  the  name  of  any  j)er8on,  or  of  the  company,  or  a 
trustee  therefor,  is  entered  on  tlie  register  of  shareholders  as  a  transferee, 
the  certificate  or  duplicate  produced  on  the  occasion  of  the  transfer  shall 
be  marked  with  the  word  "Cancelled"  by  the  manager,  and  initialled  by 
two  directors,  and  shall  be  left  with  and  jx'rnuxnently  kept  by  the 
manager. 

69.  Upon  the  name  of  any  i^erson  being  entered  on  the  register 
of  shareholders  as  the  transferee  of  a  share,  or  upon  any  person  be- 
coming entitled  to  be  deemed  the  transferee  of  a  share,  such  person 
shall  ])ecome  a  shareholder  in  the  company  in  respect  of  the  share  so 
transferred  to  him  in  the  same  manner  as  if  he  had  been  an  original 
shareholder. 

60.  If  any  person,  the  holder  of  several  shares  represent4?d  by  one 
certificate  or  duplicate,  desire  to  transfer  one  or  some  only  of  the  said 
shares,  the  manager  shall,  after  the  time  when  he  is  bound  to  enter  the 
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name  of  the  transferee,  whether  the  company  or  otherwise,  on  the  regis-  Part  YIII. 

ter  of  shareholders  for  the  shares  transferred,  give  to  the  transferor,  on  Chap.  2. 

request  by  him  or  his  agent  authorised  in  writing,  a  new  certificate  for       

the  shares  retained  by  him. 


3rd  Schedule. 


Representatives  of  Shareholders. 

61.  The  executors  or  administrators  of  a  deceased  member  shall  be 
the  only  persons  recognised  by  the  company  as  having  any  title  to  his  or 
her  share  or  shares. 

62.  Any  person  becoming  entitled  to  a  share  or  shares  in  consequence 
of  the  death,  insolvency,  or  bankruptcy  of  any  member,  or  in  consequence 
of  the  marriage  of  any  female  member,  may  be  registered  as  a  member 
upon  such  evidence  being  produced  as  may  from  time  to  time  be  required 
by  the  directors,  provided  that  such  person  shall  not  be  entitled  to  be  so 
registered  until  after  the  expiration  of  fourteen  days  from  the  time  at 
which  such  evidence  shall  be  so  produced,  and,  if  so  required  by  the 
directors,  deposited  with  the  manager  of  the  company  to  be  inspected  or 
retained  by  the  company. 

68.  Any  person  becoming  entitled  to  a  share  or  shares  in  consequence 
of  the  death,  insolvency,  or  bankruptcy  of  any  member,  or  in  consequence 
of  the  marriage  of  any  female  member,  may,  instead  of  being  himself 
registered,  elect  to  have  some  person  to  be  named  by  him  registereil  as  a 
transferee  of  such  share. 

Calls, 

64.  Any  meeting  of  the  directors  at  which  a  quorum  shall  be  present 
shall  have  power,  subject  to  the  provisions  of  the  foregoing  Act,  to  make 
such  call  or  calls  upon  the  shareholders  in  respect  of  all  moneys  unpaid  on 
their  shares  as  they  shall  from  time  to  time  think  proper:  Provided 
always  that  no  call  shall  exceed  the  sum  of  per  share,  and  there 
shall  be  an  interval  of  one  month  between  the  making  of  any  calls,  or  be 
payable  at  any  time  less  than  seven  days  from  the  day  on  which  it  was 
made. 

65.  Whenever  a  call  shall  be  made,  the  manager  shall  insert  in  that 
issue  of  the  newspaper  circulating  in  the  locality  where  the  com- 
pany shall  carry  on  operations  in  which  it  can  be  first  published  after  the 
making  of  the  call  a  notice  of  the  day  when  it  will  be  payable,  and  of  the 
place  for  payment  thereof,  and  a  similar  notice  in  each  of  the  two  imme- 
diately succeeding  issues  of  such  newspaper.  The  manager  shall  also, 
immediately  after  the  making  of  the  call,  send  a  similar  notice  by  letter 
through  the  general  post  to  each  shareholder. 

Dividends. 

66.  The  directors  shall  declare  a  dividend  on  each  share  out  of  the 
clear  profits  of  the  company,  if  any,  every  ;  but  no  dividend  shall 
in  any  case  be  declared  out  of  the  capital  of  the  company,  and  every  divi- 
dend shall  be  payable  at  the  ofi&ce  or  bankers  of  the  company :  Provided 
that  the  directors  shall  not  be  bound  to  declare  any  dividend  whenever 
the  amount  applicable  to  the  payment  of  dividends  does  not  amount  to 

pounds. 
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Part  YIII.  67.  The  directors  may,  before  declaring  any  dividend,  set  aside  om 

Ohap.  2.         of  the  profits  of  the  company  such  sums  as  they  may  think  proper  as  a 

'  reserve  fund  to  meet  contingencies,  or  for  equalising  dividends,  or  for 

3rd  Schedule     '^P^i'^^S  ^^  maintaining  the  works  and  machinery  connected  with  the 

business  of  the  company  or  any  part  thereof. 

68.  Notice  of  any  dividend  that  may  have  been  declared  shall  bi- 
published  in  two  consecutive  publications  of  the  newspaper  circu- 
lating in  the  locality  where  the  company  shall  carry  on  operations. 

69.  No  dividend  shall  be  payable  to  any  person  in  respect  (►f  any 
share  whose  name  is  not  at  the  time  of  payment  entered  in  the  register  of 
members  as  the  holder  of  such  share. 

70.  No  dividend  shall  bear  interest  as  against  the  company. 

Auditors. 

71.  The  accounts  of  the  company  shall  be  examined  and  the  correct- 
ness of  the  balance-sheets  of  the  manager  ascertained  by  two  auditors:. 
A.B.  and  CD.  shall  be  the  first  auditors  of  the  coippany,  and  shall  hold 
ofl^ce  until  the  general  meeting  to  be  held  in  the  month  of  ,  one 
thousand  eight  hundred  and  ;  and  at  that  meeting,  and  at  the 
general  meeting  to  be  held  in  tlie  month  of  in  each  subsequent 
year,  two  persons,  whether  members  of  the  company  or  not,  shall  be 
appointed  auditors,  and  at  any  special  meeting  may  remove  or  dismips 
any  or  either  of  the  auditors  so  appointed ;  and  upon  the  removal,  dis- 
missal, resignation,  or  death  of  either  or  any  of  the  auditors,  anj-  special 
meeting  may  appoint  any  other  person  or  persons  to  act  as  auditor  or 
auditors  until  the  then  next  general  meeting  to  be  held  in  the  month  of 

,  and  the  directors  shall  allow  the  auditors  so  appointed  such  a 
remuneration  as  they  may  think  reasonable. 

Notices. 

72.  All  notices  hereinbefore  directed  to  be  given  by  circular  may  be 
served  by  the  company  u^wn  any  member  i)er8onally,  or  by  sending  it 
through  the  post  in  a  prepared  letter  addressed  to  such  member  at  hi? 
address  as  entered  in  the  register  of  members,  or  at  the  address  desig- 
nated by  such  member,  as  hereinafter  mentioned. 

73.  All  notices  directed  to  be  given  to  the  members  by  circular  shall, 
with  resi^ect  to  any  share  or  shares  to  which  persons  are  jointly  entitled, 
be  given  to  whichever  of  such  persons  is  named  first  in  the  register  of 
members,  and  notice  so  given  shall  be  sufficient  notice  to  all  the  holders  of 
such  share  or  shares. 

74.  Any  notice,  if  served  by  iK)st,  shall,  in  the  case  of  any  member 
whose  registered  address  is  in  the  chief  town  of  the  provincial  district 
where  the  company  shall  carry  on  operations,  or  at  any  place  within 
miles  of  the  post-office  of  such  chief  town,  be  deemed  to  have  been  served 
at  ten  of  the  clock  in  the  morning  of  the  day  after  that  on  which  the 
letter  containing  the  notice  was  posted,  if  posted  in  such  chief  town;  and 
in  the  case  of  any  member  whose  registered  address  in  the  said  colony  of 
New  Zealand  is  beyond  miles  from  the  post-office  of  such  chief  town, 
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at  ten  of  the  clock  in  the  morning  of  the  second  day  after  the  same  shall  Part  If  III. 
have  t)een  posted  in  the  post-office  of  such  chief  town ;  and  in  case  of  any  Chap.  2. 

member  whose  registered  address  is  in  any  other  provincial  district,  or  in 

any  of  the  Australian  Colonies,  at  ten  of  the  clock  in  the  morning  of  the 
day  after  that  on  which  such  letter  was  posted ;  and  in  proving 
such  service  it  shall  be  sufficient  to  prove  that  the  letter  containing  the 
notice  was  properly  addressed  and  put  into  the  post-office  at  such  chief 
town  as  aforesaid,  or,  in  the  event  of  the  service  of  the  said  notice  being 
by  publication  in  a  newspaper  as  aforesaid,  by  production  of  the  news- 
paper containing  such  notice. 

76.  Any  member  may,  by  a  written  or  printed  statement  signed  by 
such  member  and  left  with  the  manager  at  the  registered  office  of  the 
company,  require  that  all  notices  which  the  regulations  of  the  company 
direct  to  be  served  upon  the  members  by  circular  shall,  instead  of  being 
served  upon  him,  be  served  upon  his  attorney  appointed  as  hereinbefore 
mentioned,  at  some  address  in  the  provincial  district  where  he  resides  or 
carries  on  business  to  be  set  forth  in  such  statement;  and,  until  such 
statement  shall  be  revoked,  service  at  such  address  in  the  manner 
iiereinbefore  provided  for  the  service  of  notice  by  post  shall  be  deemed 
good  service  upon  suoli  member,  notwithstanding  the  death  or  absence  of 
such  attorney. 

Miscellaneoua. 

IB,  The  board  of  directors  shall  have  jwwer  to  make  such  by-laws, 
not  inconsistent  with  the  provisions"  of  the  foregoing  Act  or  of  the  rules  of 
the  company,  as  shall  be  found  necessary  for  the  efficient  working  of  the 
company  or  carrying-on  of  its  operations,  and  to  amend  such  by-laws  from 
time  to  time  as  they  shall  deem  desirable,  subject  always  to  any  altera- 
tions which  any  meeting  of  the  company  shall  think  proper  to  make. 

77.  The  manager  shall  within  eight  days  from  the  passing  of  any 
new  rule  or  rules,  or  any  alteration  or  alterations  in  the  rules  of  the  com- 
pany, annex  to  these  present  Rules  a  copy  of  such  new  rule  or  rules  or 
alteration  or  alterations  signed  by  the  chairman  of  the  meeting  at  which 
the  same  was  or  were  made  and  by  the  manager,  and  the  new  rule  or  rules 
and  alteration  or  alterations  so  annexed  shall  from  thenceforth  form  a  por- 
tion of  the  rules  of  the  company. 

78.  All  sums  of  one  pound  and  upward  payable  by  the  company 
shall  l)e  paid  by  cheques ;  and  all  cheques  shall  be  drawn  by  the  manager 
and  countersigned  by  two  of  the  directors. 

79.  The  receipt  in  writing  of  the  manager  for  the  time  being  shall 
be  a  good  and  sufficient  discharge  for  all  calls  or  fines  due  to  the  company, 
and  for  all  sums  under  {Munds;  and  the  receipt  in  writing  of  a 
majority  of  the  directore  and  of  the  manager  for  any  sums  of  money 
amounting  to  or  over  pounds,  and  for  any  property  or  effects 
belonging  or  payable  to  the  company,  shall  effectually  discharge  therefrom 
the  purchaser  or  other  person  paying  or  delivering  the  same,  and  from  all 
liability  in  respect  to  the  application  thereof ;  and  all  moneys  received  by 
the  manager  shall  be  paid  by  him  to  the  credit  of  the  company  into  sucli 
bank  as  the  directors  may  appoint. 
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80.  Ill  the  interpretation  of  all  raleo  and  regulations  of  the  com- 
pany, unlees  there  be  anything  in  the  context  repugnant  theret^j,  wonk 
iinfKjrting  the  singular  number  only  shall  extend  to  and  include  the 
plural,  and  words  implying  the  plural  numl)er  only  shall  extend  to  and 
include  the  singular;  and  all  words  implying  the  masculine  gender  (»Dir 
sliall  be  read  as  including  females;  and  the  wonls  "directors'*  and 
"manager"  shall  respectively  signify  the  board  of  directors  of  the  coni- 
pan\'  or  a  majority  thereof,  or  the  quorum  or  a  majority  of  the  quorum 
of  such  directors  and  the  manager  for  the  time  l)eing  of  the  company. 

81.  The  company  shall  continue  an<i  be  in  existence  for  the  term  of 

years  from  the  day  of  ,  one  thousand  eight 

hundreil  and  ,  unless  the  name  shall  in  the  meantime  be  wound 

up  eitlier  by  the  (-ourt  or  voluntarily  under  the  provisions  of  "TI.e 
Mining  Companies  Act,  1W)4,"  or  under  any  other  Act  for  the  time  being 
in  force  for  the  winding-up  of  such  companies;  but,  in  case  the  operatioiL«« 
shall  continue  pnwluctivr  or  promising,  it  shall  Ik*  lawful  for  the  share- 
holders, at  any  time  before  the  expiration  of  the  said  term,  at  an  extra- 
ordinary meeting  to  be  convened  for  the  puri>ose,  and  bj*  ai  resolution 
carried  by  the  holders  of  a  majority  of  the  shares  in  the  company,  voting 
as  aforesaid,  to  prolong  the  said  duration  of  the  said  company  for  any 
further  jieriod,  to  be  comlucted  upon  the  t«'rms,  conditions,  and  agret*ment 
upon  which  the  sai<l  company  shall  then  have  been  conducted,  and  to 
procure  a  renewal  of  any  lease  which  the  company  may  hold  for  any 
further  period  whatsoever. 

82.  At  the  determination  or  dissolution  of  the  said  company,  lb- 
directors,  manager,  and  other  officers  of  the  comjiany  for  the  time  Ijeing 
shall  forthwith  wind  up  and  settle  the  affairs  of  the  company  in  manner 
following,  that  is  to  say:  All  and  singular  tlie  proi)erty  and  effects  of  the 
company,  or  such  i)arts  thereof  as  shall  be  saleable,  shall  Ix?  sold  by 
public  auction  or  i)rivate  contract,  and  out  of  the  moneys  arising  there- 
from all  the  debts,  engagements,  and  liabilities  of  the  company  shall  ]m 
paid  and  discharged,  or  provision  shall  be  made  for  the  satisfaction  nr 
compromise  thereof,  and  the  clear  surplus,  if  any,  then  belonging  to  the 
said  company  shall  Ihj  divided  l>etween  the  shareholders  in  proportion  to 
the  number  of  shares  held  by  them  resixjctively :  Provided,  however, 
that  no  sale  by  private*  contract  shall  be  completed  without  the  sanction 
of  an  extraordinary  meeting  of  shareholders  convened  for  that  puriK>!?e. 
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Statement  of  Affairs  of  a  Compaxy. 


Showing' — 

The  name  of  the  company     . . 
When  formed  and  date  of  registration 
Whether  in  active  operation  or  not  . . 
WHiere  business  is  conducted,  and  name  of 


manager     . .         

Showing — 
The  nominal  capital    . . 
The  amount  of  capital  subscribed     . . 
The  amount  of  capital  actually  paid  up  in  cash 
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Statement  of  Affairs  of  a  Company — continued. 


Capital 


Shabes 


Expenditure 


Dividends  . . 


Gash 


Debts 


Showing— 
The  paid-up  value  of  scrip  given  to  shareholders, 

and  the  amount  of  cash  received  for  the  same, 

if  any         

The  paid-up  value  of  scrip  given  to  shareholders  ' 

on  which  no  cash  has  heen  paid 
Showing — 
The  number  of  shares  into  which  the  capitfil  is  i 

divided       . .         . .         . .         . .         . .         . .  , 

The  number  of  shares  allotted  | 

The  amount  paid  per  share    . .         . .         . .         ..  \ 

The  amount  called  up  per  share       

The  number  and  amount  of  calls  in  arrears 

The  number  of  shares  forfeited 

The    number   of    forfeited   shares   sold,   and    the 

money  received  for  the  stime   . . 
The  number  of  shareholders  at  time  of  registration 

of  company  

The  present  number  of  shareholders 

The  number  of  men  employed  by  the  company     . .  | 

The  quantity  and  value  of  gold  or  silver  produced 

during  the  preceding  year  . .         . .         . .  | 

The  total  quantity  and   value  of   gold   or  silver 

produceil  since  registration       . .         . .         . .  , 

Showing — 
The  amount  expended  in  connection  with  carrying 

on  operations  during  the  preceding  year         . .  i 
The  total  expenditure  since  registration      . .         . .  ' 
Showing — 
The  total  amount  of  dividends  declared      . .         . .  I 
The  total  amount  of  dividends  paid  . .         . .    »     . . 
The  total  amount  of  unclaimed  dividends  . . 
Showing — 

The  amount  of  cash  at  bankers        

The  amount  of  cash  in  hand  

Showing —  i 

The  amount  of  debts  directly  due  to  the  company  | 
The  amounts  of  debts  considered  good  . .  . .  I 
The  amount  of  the  contingent  liabilities  of  the  j 

company  (if  any)  . .  . .  . .  . .         . .  i 
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I,  A.B.,  of  ,  the  manager  of  the  Company,  do 

solemnly  and  sincerely  declare  that  this  is  a  true  and  complete  statement 
of  the  affairs  of  the  said  company  at  the  present  date ;  and  I  make  this 
solemn  declaration  conscientiously  believing  the  same  to  be  true,  and  by 
virtue  of  **  The  Justices  of  the  Peace  Act,  1892." 

Declared  at  ,  this  day  of  1 18      ,  before  me. 

Justice  of  the  Peace. 


Fifth    Schedule. 

[Name  of  Company,] 
Notice  of  Increase  op  Capital. 

I,  the  undersigned,  manager,  hereby  give  notice  that  an  increase  in  the    5th  Schedule 
capital  of  the  above-named  company  was  on  the  day  of  , 

18      ,  resolved  on. 
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P<ymis. 

The  mode  adopted  for  the  increase  is  by  issuing  [StaU  number  of 
ithares]  new  shares  of  pounds  each,  in  addition  to  the  [State  nvmbfr 

of  existing  shares]  shares  now  existing  in  the  comi^any. 

[If  any  of  the  new  shares  are  preference  shares,  so  state,  and  the  term* 
upon  which  issued.] 

A.B., 

Manager  of  the  above-named  company. 

CD., 

E.F., 

Directors  of  the  above-named  company. 

[Date.] 

1.  I,  A.B.,  of  ,  do  solemnly  and  sincerely  declare  that  the 
foregoing  st^itenient  is,  to  the  best  of  my  knowledge  and  belief,  true  in 
every  particular. 

2.  I  am  the  manager  of  the  above-named  company. 

3.  CM),  and  K.F.,  whose  signatures  are  affixed  to  the  said  statement, 
are  directors  of  the  said  company. 

And  I  Uiuke  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  an  Act  of  the  General  Assembly  of  New 
Zealand  intitule<l  "The  Justices  of  the  Peace  Act,  1882.'*    , 

A.B. 

Taken  before  me,  <S:c.,  ,  J.P. 


6th  Schedule. 


Sixth  Schedule. 

Form  of  Wisnixci-rp  Order. 


In  the  Supreme  Court  District  of 


the 


dav  of 


18 


In  the  matter  of  **The  Y.Z.  Company,  Limite<i "  [or  Limited  with 
Prepayment,  or  No  Liability,  as  the  case  may  l>e],  and  of  "The 
Mining  Companies  Act,  1894." 
XJpox  the  petition  of  the  above-named  company  [or  of  A.B.,  of  &c.,  a 
creditor  of  or  shareholder  in  the  above-named  company],  on  the 
day  of  ,18      ,  presented  to  this  Court  [or  to  me  A.B.,  the  Judge 

of  the  said  Court],  and  upon  hearing  the  petitioner  [or  counsel  or  the 
solicitor  for  the  iK»titioner]  and  the  company  [or  such  other  person  as  may 
oppose  the  petition]  [or  counsel  or  the  solicitor  for  the  company  {or  such 
other  person)],  and  upon  reading  the  said  petition  and  an  affidavit  of 
verifying  the  same,  and  [if  any  other  evidence  has  been  adduced 
for  or  against  the  petition]  up<m  the  other  evidence  adduced  in  this  matter, 
the  Court  doth  order  [or  1  do  order]  that  the  said  company  be  wound  up 
under  the  provisions  of  the  said  Act,  and  the  Court  doth  [or  I]  appoint 
the  day  of  ,  18      ,  as  the  day  for  a  general  meeting  of  the 

creditors  of  the  above-named  conii)any,  to  be  held  at  ,  and  the 

Court  doth  [or  I]  direct  that  this  order  Iw  served  upon  by  post 

[or  otherwise]. 
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Seventh  Schedule.  Part  YIII. 

Commissions.  Chap.  2. 

<.)n  thf  receipts  from  the  company's  property,  including  tlie  receipts  from 
i-alla  on  shares:—  7th  Schedule. 

£    s.   d. 
On  the  first  amount  of  £1,000  or  less  sum       .500  i)er  cent. 
On  the  next  amount  of  £1,000  or  less  sum     . .     2  10    0         ,, 
On  all  further  sums  . .  ..100         ,, 

Eighth  Sohednle. 

RBCtlSTRATION'   OF   A    No-LIABILITY    COMPAXY. 

I,  the  undersigned,  hereby  make  application  to  register]  Here  insert  the  8th  Schedule. 
iimne  of  the  company]  as  a  no-liability  company,  under  the  provisions  of 
**The  Mining  Companies  Act,  1894." 

1.  The  name  of  the  company  is  to  l)e 

2.  The  place  of  operations  [or  intended  operations]  is  at 

3.  The  registered  office  of  the  company  will  be  situated  at 

4.  The  value  of  the  company's  proi)erty,  including  claim  [or  lease 
gnmnd]  and  machinery,  is 

5.  The  number  of  shares  in  the  company  is  ,  of 
each. 

6.  The  number  of  shares  subscribtMl  for  is 

7.  The  name  of  the  manager  is 

8.  The  names  and  addresses  and  (Krupations  of  the  shareholders, 
and  the  number  of  shares  held  by  each  at  this  date,  are  as  below. 

ilf  the  memorandum  he  lodged  by  a  previously  registered  company ^  the 
following  statement  is  to  be  added;  otherwise  not.] 

9.  A  majority  in  number  and  value  of  the  shareholders  in  and 
the  creditors  (if  any)  of  the  company,  in  writing,  have  consented]  to 
its  incorporation  as  a  no-liability  company. 

[Here  insert  names y  <frr.,  of  Shareholders.] 

A.B.,  Manager. 
Dated  this  day  of  ,  18      . 

Witness  to  signature — C.I). 

I,  A.B.,  do  solemnly  and  sincerely  declare  that — 

1.  I  am  the  manager  of  the  said  intended  company; 

2.  The  above  statement  is,  to  the  best  of  my  lx*lief  and  knowledge, 
true  in  every  particular. 

And  I  make,  &c.  [Conclude  this  declaration  as  in  the  form  in  tfie 
First  Schedule,]  A,B. 

Taken  before  me,  &c.,  ,  J. P. 

Ninth  Schedule. 

Acts  Repealed. 

1886,  No.  19.— The  Mining  Companies  Act,  1886.  9th  Schedule. 

1890,  No.  22. — The  Mining  Companies  Act  Amendment  Act,  1890. 
1892,  No.  48.— The  Mining  Companies  Act  Amendment  Act,  1892. 
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Sale  of  Undertaking. 

PaiH:  VIII 

Chap.  a.         The  Minings  Companies  Act  Amendment   Aet, 
'- lll»5,  No.  »«. 

Title.  An  Act  to  amend  "The  Mining  Companies  Act,  1894"  (herein- 

after called  "the  principal  Act  "). 

[20th  September,  1895. 

BE  IT  ENACTED  by  the  General  Assembly  of  New  Zealand 
in  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 

Short  Title.  1.   The  Short  Title  of  this  Act  is  "  The  Mining  Companies 

Act   Amendment   Act,    1895,"   and   it   shall   be   read    with  the 
principal  Act. 
Companies  to  2.   This  Act  applies  to  every  company  registered  or  incor- 

apply  ^^*  *^°  porated  under  the  principal  Act,  or  by  that  Act  deemed  to  be  so 
registered  or  incorporated,  and  also  to  every  company  formed  for 
mining  purposes  and  registered  under  "The  Companies  Act, 
1882." 

Directoi-s  may  8.   The  directors  of  any  such  company  may  enter  into  any 

^^eU^^^^b**  *°t  to  ^^^^^^^^  ^^  agreement  with  any  person  to  sell  to  such  person, 

certain  pro-      Or  grant  him  the  option  (to  be  exercised  within  a  specified  time, 

visions.  j^Q^  exceeding  twelve  months)  of  purchasing  as  a  going  concern, 

the  whole  of  the  rights,  privileges,  property,  and  effects  of  the 

company   (other  than  uncalled  capital)  upon   such  terms   and 

conditions  in  all  things  as  the  directors  think  tit:     Provided — 

(1)  That  a  resolution  authorising  the  directors  to  do  so,  or 
ratifying  and  confirming  the  action  of  the  directors  in 
having  done  so,  is  duly  passed  by  a  majority  in  number 
and  value  of  the  shareholders  at  a  special  or  extra- 
ordinary meeting  of  the  company,  held  whether  before 
or  after  the  commencement  of  this  Act ;  and  also 

(2)  That  the  Warden  of  the  district  in  which  the  com- 
pany's operations  are  carried  on  certifies  that,  in  his 
opinion,  the  contract  or  agreement  will  not  prejudicially 
affect  the  claims  of  creditors  of  the  company. 

Petition  for  4.   For  the  purpose  of  obtaining  such  certificate,  the  com- 

certifacate.        pany  shall   apply  therefor  by  petition   under  the  seal  of  the 

company  and  the  hands  of  two  of  the  directors. 
Contents  of  5.   The  petition  shall   set  forth   the   nature   and  terms  of 

petition.  ^j^^  contract  or  agreement  to  which  it  relates,  and  shall  be  filed 

in  the  Warden's   Court  at  least  seven  days  before  the  day  of 

hearing. 
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6.  Public  notice  of  the  filing  of   the  petition,  and  of  the  Part  YIII. 

day  for  the  hearing  thereof,  shall   be  given  by   the   company  ^***P«  ^' 

by  advertisement  appearing  in  three  issues  of  some  newspaper  publie  notice 

circulating  in   the   district,  and  the   last  of   such  issues  shall  °'  ^^^"^  ^^^ 

appear  at  least  three  days  before  the  day  of  hearing.  hearing. 

7.  The  petition  may  be  adjourned  from  time  to  time  as  the  Hearing  may 
Warden  thinks  fit,  and  on  the  hearing  thereof  any  creditor  ^e  «'<^Jo""ied. 
may  appear  personally  or  by  counsel  or  agent  and  object. 

8.  After  hearing  all  parties,  the  Warden,  if  satisfied  that  Warden  may 
the  said  contract  or  agreement  will  not  prejudicially  affect  the  ^"ficate 
claims  of  the  creditors  of  the  company,  may  grant  his  certificate 

in  writing  to  that  effect. 

9.  A    duplicate   of    the   certificate    shall    be   filed    in    the  Contract  to 
Warden's  Court,  and  thereupon  the  contract  or  agreement  to  Tire«  of^^m^ 
which    it    relates   shall    be    deemed    to    be   intra    ^nres  of  the  pany. 
company,  and  the  directors   thereof,  and   shall  be  enforceable 

by  and  against  the  parties  thereto  accordingly. 

10.  Nothing  in  the  Act  shall  affect  any  charge  or  security  Charge  or 
held  by  any  person  over  any  of  the  property  of  the  company.  »^ff'wted."° 


The  Mining:  Companies  Acts   Amendment  Act, 
isoe,  I\o.  B4.  * 

Ak  Act  to  amend  "  The  Mining  Companies  Act,  1894."         Title. 

[1 6th  October,  1896, 

BE  IT  ENACTED  l)y  the  General  Assembly  of  New  Zealand 
in  Parliament  asseml)led,  and  by  the  authority  of  the  same,  as 
follows : — 

1.  The  Short  Title  of  this  Act  is  "The  Mining  Companies  Short  Title. 
Acts  Amendment  Act,  1896,*'  and  it  shall  form  part  of  and  be 

read  together  with  "  The  Mining  Companies  Act,  1894  "  (herein- 
after called  "  the  principal  Act  "j. 

2.  Every  company  incorporated  and  registered,  or  deemed  Mining  com- 
to  be  incorporated  and  registered,  under  the  principal  Act  is  ^ndT^-a^  h 
hereby  declared  to  be  a  company  within  the  meaning  of  "  The  Registers  Act. 
Companies'  Branch  Registers  Act,  1886." 

8.   Every  such  company  is  hereby  declared  to  be  authorised  Such  com- 
by  the  principal  Act  to  cause  to  be  kept  a  branch  register  or  f^^braiSi 
branch  registers,  and  all  the   provisions  of  "  The  Companies'  registers. 
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Branch  Registers.      Sale  of  Undertaking. 

Branch  Registers  Act,  1886,"  and  "The  Companies'  Branch 
Registers  Act  Amendment  Act,  1893,"  shall  apply  in  the 
case  of  such  company  as  fully  as  if  the  principal  Act  con- 
tained an  express  authority  to  cause  branch  register  to  be 
kept. 

4.  Whereas  for  the  computation  of  the  "  two- thirds  of  the 
shares  subscribed  for,"  as  required  by  Section  4  of  the  principal 
Act,  shares  issued  or  intended  to  be  issued  as  fully  paid  up 
have  been  computed  with  contributing  shares,  and  doubts  have 
consequently  arisen  affecting  the  validity  of  incorporation  of 
companies  formed  for  mining  i)urpo8e8 :  Be  it  therefore  enacted 
that  shares  issued  or  intended  to  be  issued  fully  paid  up  sliall 
be  deemed  to  have  been  and  to  l)e  subscribed  for  equally  with 
contributing  shares  for  all  the  pur|>oses  of  the  principal  Ait. 

5.  The  succeeding  sections  of  this  Act  api)ly  to  every  com- 
pany registered  or  incorjK)rated  under  the  principal  Act,  or  by 
that  Act  deemed  to  be  so  registered  or  incorporated,  and  als<»  to 
every  company  formed  for  mining  j»uri)oses  and  registered  uinler 
"The  Companies  Act,  1882." 

6.  The  provisions  of  "Tlie  Mining  Companies  Act  Anuiul- 
ment  Act,  1895,"  shall  extt^nd,  and  be  deemed  as  from  the 
coming  into  operation  of  that  Act  to  have  extended,  to  any 
contract  made  by  any  suc^h  company  or  l)y  the  dire<*tors  thereof 
to  sell  to  an  existing  company,  and  also  to  any  contract  with 
any  jx^rson  to  sell  to  a  new  company  to  be  formed  or  proni<»tcd 
by  such  person,  the  whole  or  part  of  the  rights,  privileges,  pro- 
perty, and  effects  of  the  selling  company,  other  than  uncallcil 
capital,  upon  sucth  terms  and  conditions  in  all  things  ;i.'*  the 
directors  of  the  selling  company  think  fit. 

7.  No  contract  heretofore  made  or  hereafter  to  l>e  nja<le 
under  "The  Mining  Companies  Act  Amendment  Act,  1895,''  or 
tliis  Act,  shall  be  invalid  by  reason  of  its  containing  provisions 
for  the  payment  of  the  whole  or  part  of  the  consideration  to  the 
selling  company  by  fully  paid-up  shares  in  the  new  (X)nipany, 
whetiier  then  existing  or  to  ))e  formed  for  the  purpose  of  carry- 
ing out  such  contract. 

8.  If  any  such  contract  heretofore  made  or  hereafter  to  be 
made  contains  an  express  provision  that  any  fully-paid-up  shares 
in  the  new  company  shall  be  allotted  or  issued  to  any  person, 
then   such   fully-paid-up  shares  may  be  lawfully  allotted  and 
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issued  by  the  new  company  to  such  person  or  as  he  directs ;  and  Part  YIII. 
any  such  person  may  lawfully  hold  and  dispose  of  the  same  as        ""P' 
fully-paid-up  shares,  notwithstanding  that  he  was  or  is  a  pro- 
nioter  or  director  of  the  new  company. 

9.   Sub-section  1  of  Section  3  of   "The  Mining  Companies  Section  3  of 

Act  Amendment  Act,  1895,''  is  hereby  amended,  as  from  the  date  commSes^ 

of  the  coming  into  operation  of  that  Act,  by  inserting  the  words  Act  Aniend- 

" present  in  person  or  by  proxy"   next  after  the  word  "share-  ^95/^' 

holders."  amended. 


The  Minings  Companies  Acts  Amendment  Act, 
18»T,   Mo.   18. 

An  Act  to  amend  the  Law  relating  to  mining  companies.  Title. 

[22 nd  December,  1897, 

BE  IT  ENACTED  by  the  General  Assembly  of  New  Zealand 
in  Parliament  Assembled,  and  by  the  authority  of  the  same,  as 
follows  : — 

1.  The  Short  Title  of  this  Act  is  "  The  Mining  Companies  short  Title. 
Acts  Amendment  Act,  1897,'*  and  it  shall  be  read  with  and  form 

part  of  "The  Mining  Companies  Act,  1894  ''  (hereinafter  called 
"  the  principal  Act  "). 

As  to  Foreign  Companies, 

2.  Every  company  or  corporation  duly  registered  or  incor-  Provisions 
j)orated  elsewhere  than  in  New  Zealand  and  formed  for  mining  J*^J^|"^8  ^ 
purposes  within  the  meaning  of    the   principal    Act,  or  "  The  mining  corn- 
Mining  Act,  1891,"  or  having  such  purposes  amongst  its  objects,  P*^"*®^- 
shall  be  deemed  to  be  a  foreign  company  within  the  meaning 

and  for  all  the  purposes  of  "The  Foreign  Companies  Act,  1884"  ; 
and  with  respect  to  every  such  foreign  company  the  following 
provisions  shall  apply  : — 

(1)  Such  company,  whilst  carrying  on  in  New  Zealand  any  Registnuion 
mining  operations  within  the  meaning  of  "  The  Mining  o'  transfers 

of  shfircs 

Act,  1891,"  or  any  business  relating  to  mining  within 
the  meaning  of  the  principal  Act,  shall  at  all  times 
make  adequate  provision  for  the  registration  in  New 
Zealand  of  transfers  of  its  shares,  and  for  the  execution 
and  issue  in  New  Zealand  of  script  certificates  or  other 
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documents  of  title  in  respect  of  such  shares  (herein- 
after referred  to  as  "  scrip  certificates "),  and  for  that 
purpose, — 

(2)  Shall  duly  cause  to  be  kept  at  its  registered  office  in 
New  Zealand  a  branch  register  (to  be  called  "the 
Colonial  Register"),  wherein  shall  be  entered  the 
name,  address,  and,  if  known,  the  occupation  of 
every  shareholder  who  makes  application  in  writing 
to  be  entered  therein,  as  also  the  numbers  and  other 
necessary  particulars  of  the  shares  to  which  his 
application   relates ;   and   also 

(3)  Shall  duly  appoint  and  empower  an  attorney  in  New 
Zealand  to  do  or  cause  to  be  done  all  things  necessary 
for  the  purpose  of  there  registering  transfers  of  shares 
entered  in  the  Colonial  Register,  and  executing  and 
issuing  on  behalf  of  the  company  the  scrip  certificates 
in  respect  of  such  shares ;   and  also 

(4)  May  prescribe  the  mode  in  which  a  shareholder  shall 
apply  to  be  entered  in  the  Colonial  Register,  or  tx)  be 
removed  from  the  Colonial  Register  to  the  register 
(if  any)  kept  abroad  (hereinafter  called  **  the  Foreign 
Register"),  and,  generally,  from  one  register  to  the 
other  : 

Provided  that  it  shall  not  be  lawful  for  any  share- 
holder to  be  entered  on  both  the  Colonial  and  the 
Foreign  Registers  at  the  same  time  in  respect  of  the 
same  shares ;  and  also 

(5)  May  prescribe  reasonable  fees  (not  exceeding  one 
shilling)  to  be  paid  on  each  application  for  entry 
in  the  Colonial  Register  or  removal  from  one  register 
to  another,  and  a  reasonable  time  (not  exceeding  four 
months)  to  elapse  between  the  application  being  made 
and  the  entry  or  removal  being  effected. 

(6)  The  provisions  of  Sections  43  to  52  of  the  principal 
Act  shall  apply  to  every  Colonial  Register,  and  to 
every  shareholder  and  share  entered  therein,  and  to 
every  transfer  of  any  such  share. 

(7)  Every  such  company  shall,  within  three  months  after 
any  report  or  balance-sheet  is  submitted  to  any  meeting 
of  its  shareholders  held  out  of  New  Zealand,  file  in 
its   registered   oflSce   in   New   Zealand   a   true  copy  of 
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such  report  or  balance-sheet,  and  shall  also  permit  the  Part  YIII. 
same  to  be  inspected  at  all  reasonable  times  by  any  Oh^P-  2. 
shareholder  in  New  Zealand  without  fee. 
(8)  If  any  default  is  made  in  duly  complying  with  any  Penalty  on 
of  the  provisions  of  this  section,  or  of  "The  Foreign    ®*  *• 
Companies   Act,   1884,"  the   defaulting  company,  and 
every  director,   attorney,   secretary,   and    manager,   or 
other   person   acting  in  the  management  thereof,  are 
severally  liable  to  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  such  default  continues ; 
and,  in  addition  thereto,  if  such  default  continues  for 
the    space    of   three    months,   the   company   shall   be 
incapable   thereafter  of  carrying  on  business  in  New 
Zealand  : 

Provided  that  no  such  attorney  shall  be  punished 
both  under  this  Act  and  "The  Foreign  Companies  Act, 
1884,"  in  respect  of  the  same  offence. 

8.   The  provisions  of  the  last-preceding  section  hereof  are  in  Repeal, 
substitution  of  those  contained  in  the  enactments  specified  in 
the  Schedule  hereto,  and  those  enactments  are  accordingly  here- 
by repealed. 

As  to  Sale  of  Forfeited  Shares  in  other  than  No-liahility 

Companies, 
4.   In  lieu  of  the  provisions  of  the  last  paragraph  of  Section  Notice  that 
57  and  the  first  paragraph  of  Section  59  of  the  principal  Act  J^J^^^nd 
relating  to  the  sale  of  forfeited  shares,  the  following  provisions  when  same 
shall  apply:-  ^l^^^ 

(1)  Not  later  than  seven  days  after  any  share  is  forfeited, 
the  manager  or  secretary  of  the  company  shall  send  to 
the  holder  thereof  notice  of  such  forfeiture,  and  of  the 
time  and  place  of  the  intended  sale  thereof  under  the 
provisions  of  the  next-succeeding  sub-section.  Such 
notice  shall  be  sent  by  registered  letter  posted  to  such 
holder,  and  addressed  to  him  at  his  address  appearing 
in  the  register. 

(2)  The  manager  or  secretary  of  the  company  shall  cause 
every  forfeited  share  to  be  offered  for  sale  by  public 
auction,  without  reserve,  not  earlier  than  twenty-eight 
nor  more  than  forty-two  days  after  the  forfeiture,  and 
date   and  place   appointed  for   such  auction  shall  be 
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Part  YIII.  advertised  by  him  not  less  than  seven  nor  more  than 

Ohap.  2^ fourteen  days  before  such  date  in  a  newspaper  circu- 

lating in  the  locality  where  the  registered  office  of  the 
company  is  situated  or  its  mining  operations  are 
carried  on. 

As  to  No-liability  Companies. 

Provisions  as  6.    Sub-section    5    of    Section    130    of    the   principal   Act 

to  forfeiture  (relating  to  the  forfeiture  and  sale  of  shares  in  no-liability 
shares  in  no-  companies)  is  hereby  repealed,  and  in  lieu  thereof  the  following 
liability  com-    provisions  shall  apply  to  every  such  company : — 

(1)  Any  share  upon  which  a  call  remains  unpaid  at  the 
expiration  of  fourteen  days  after  the  day  for  its  pay- 
ment shall  thereupon  be  deemed  to  be  absolutely  for- 
feited, without  any  resolution  of  the  directors  or  other 
proceeding. 

(2)  Every  forfeited  share  shall  be  offered  for  sale  by  public 
auction  at  the  time,  in  the  manner,  and  subject  to  the 
provisions  as  to  notice,  advertisement,  and  otherwise 
prescribed  by  Sub-sections  1  and  2  of  Section  4  hereof, 
both  of  which  sub-sections  shall  apply  : 

Provided  that  if  at  such  auction  the  forfeited  share 
cannot  be  sold  for  a  sum  sufficient  to  pay  the  unpaid 
call,  the  directors  may  in  their  discretion  withdraw 
such  share  from  sale. 

(3)  Every  forfeited  share  which  is  so  withdrawn  from  sale, 
or  for  which  there  is  no  bid,  shall  be  forthwith  regis- 
tered in  the  name  of  the  company,  and  until  reissued 
shall  be  the  property  of  the  company. 

(4)  If  such  share  is  sold  at  auction  as  aforesaid,  the  pro- 
ceeds of  sale  shall  be  applied  in  or  towards  payment  of 
the  unpaid  call,  and  of  the  expenses  of  advertising  and 
conducting  the  sale,  and  the  surplus  (if  any)  shall  be 
paid  to  the  person  owning  such  share  at  the  time  of  for- 
feiture upon  his  delivering  up  to  the  company  the  scrip 
certificate  in  respect  of  such  share. 

(5)  If  the  manager  or  secretary  of  the  company  fails  to 
duly  comply  with  any  of  the  provisions  of  Subnsection 
2  of  this  section  he  is  liable  to  a  penalty  not  exceeding 
ten  pounds. 

Du-ectors  by  g^   jn  every  case  where  a  debt  is  incurred  by  a  no-liability 
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company,  the  directors  by  whose  authority  such  debt  was  in-  Part  YIII. 
curred   shall   jointly   and   severally   be   personally  responsible  O^'ap-  ^ 
for  the  payment  thereof  :  authority  debt 

Provided  that  no  director  shall  be  liable  under  this  section  incurred 
in  respect  of  any  debt  which  he  proves  was  incurred  without 
his  knowledge,   or,  if   with   his   knowledge,   then   without   his 
consent  and  in  spite  of  his  protest  made  in  writing  at  the 
time. 

Oeneral   Provisione. 

7.  The  following  provisions  shall  apply  in  the  case  of  every  Scrip  certifi- 

..«.^*.«^.,  .  cates  to  be 

company:—  .g^^^i^ 

(1)  It  shall  be  the   duty  of  the   company   within   three  respect  of 
months  after  the  coming  into  operation  of  this  Act  to  fo^dwUh 
issue  to  every  shareholder  scrip  certificates  in  respect  company 
of  his  shares.  transfer"^ 

(2)  It  shall  not  be  lawful  for  any  company  to  transfer  any 
shares  unless  the  scrip  certificates  in  respect  thereof  are 
lodged  in  the  registered  office  of  the  company  before  the 
transfer  is  registered. 

(8)  No  fee  shall  be  payable  in  respect  of  any  scrip  certi- 
ficate issued  originally  or  pursuant  to  any  transfer. 

(4)  If  default  is  made  in  duly  complying  with  any  of  the 
provisions  of  this  section,  the  defaulting  company  and 
every  director,  secretary,  and  manager  thereof  are 
severally  liable  to  a  penalty  not  exceeding  five 
pounds,  and  in  the  case  of  a  continuing  default  to 
an  additional  penalty,  not  exceeding  five  pounds  for 
every  day  after  the  first,  during  which  such  default 
continues. 

8.  Section  32  of  the  principal  Act  is  hereby  amended  by  Section  32  of 
omitting  the  word  "printed."  SmeXa;^"' 

9.  Notwithstanding  anything  to  the  contrary  contained  in  Remuneration 
the  principal  Act,  it  is  hereby  declared  that  in  any  case  where  <>'  Deputy 

in  the  winding-up  of  a  company  the  liquidator  is  the  Deputy  Assignee. 
Official  Assignee,  he  shall  be  entitled  to  receive  out  of  moneys 
to  be  appropriated  by  Parliament  such  remuneration  as  the 
Governor  in  Council  from  time  to  time  directs,  in  no  case 
t^xceeding  the  amount  of  the  commission  paid  into  the  Con- 
solidated Fund  in  respect  of  such  winding-up. 

10.  (1)  The  Governor  may  from  time  to  time  make  such  Regulations, 
regulations  as  ho   deems  necessary  for   the  purpose  of  giving 
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fuller  effect  to  any  of  the  purposes  or  provisions  of  the  principid 
Act  or  of  any  amendment  thereof  (including  this  Act),  and  in 
and  by  such  regulations  he  may  impose  any  penalty  not  exceed- 
ing five  pounds  in  respect  of  any  breach  thereof. 

(2)  In  and  by  such  regulations  the  Governor  may  alter  the 
form  of  the  Fourth  Schedule  to  the  principal  Act  (relating  to 
statements  of  affairs  of  companies),  and  may  prescribe  special 
forms  of  statements  to  be  made  in  respect  of  the  affairs  of 
foreign  companies. 

(3)  Every  such  alteration  or  special  form  of  statement  shall 
be  deemed  to  be  included  in  the  said  Fourth  Schedule,  and  the 
provision  of  Sec.  36  of  the  principal  Act  shall  apply  accordingly, 

11.  The  stamp  duty  payable  on  any  instrument  of  agree- 
ment to  work  as  a  tributer  in  any  claim,  special  claim,  or 
licensed  holding,  shall  be  one  shilling;  and  after  the  passing 
of  this  Act  every  agreement  made  to  work  as  a  tributer  shall 
be  in  writing. 

80HBDUIJB. 

Enactments  Repsalsd. 

1894,  No.  51.— "The  Mining  Companies  Act,  1894**:     In  part^-namelv, 

Sec.  133. 
1891,  No.  33.— "The  Mining  Act,  1891  ** :    In  part— namely,  Sec.  354. 

1895,  No.  60.— "The  Mining  Act  Amendment  Act,   1895":     In   part- 

namely,  Sees.  23,  24f  and  25. 


Title. 


Short  Title. 


Exemptions 
from  annual 
license  duty. 


The    Mining:  Companies    Acts    Amendment    Act, 
1S»S,  No.  ST. 

An  Act  to  amend  the  Law  relating  to  Mining  Companies. 

[Sth  November,  1898. 
BE  IT  ENACTED  by  the  General  AsBembly  of  New  Zealand  in 
Parliament  assembled,  and  by  the   authority  of  the  same,  as 
follows : — 

1.  The  Short  Title  of  this  Act  is  "The  Mining  Companies 
Acts  Amendment  Act,  1898.'* 

2.  In  addition  to  the  companies  and  associations  which  by 
the  Third  Schedule  to  "The  Stamp  Act,  1882,"  are  exempted 
from  the  obligation  to  take  out  the  therein-mentioned  annual 
license  and  pay  the  duty  in  respect  thereof,  every  chartered, 
incorporated,   or  joint-stock  company   or  association    (whether 
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registered  under  this  Act  or  not)  which  has  mining  purposes  Part  YIIL 
amongst  its  objects  shall  be  similarly  exempted  so  long  as  it  0>^ap«  2. 
satisfies  the  Commissioner  of  Stamps  that  its  business  in  New 
Zealand  is  confined  exclusively  to  mining  operations,  notwith- 
standing that  the  purposes  for  which  it  is  formed  are  not  mining 
purposes  exclusively. 

8.  Sub-section  8  of  Section  2  of  *'The  Mining  Companies  Sob-section 
Acts  Amendment  Act,  1897,"   is  hereby  amended,  as  from  the  xlt^ot^l&i^* 
date  of  the  coming  into  operation   thereof,   by  repealing  the  amended, 
words  "and,  in  addition  thereto,  if  such  default  continues  for 
the  space  of    three  months,  the  company  shall  be  incapable 
thereafter  of  carrying  on  business  in  New  Zealand." 

4.   Sub-section  1  of  Section  7  of  the  last-mentioned  Act  is  Amendment 
hereby  amended  by  inserting  next  after  the  word  "Act"  the  ^,^^^fi. 
words  '4n  the  case  of  a  company  then  already  registered,  and  cates. 
in  any  other  case  within  three  months  after  registration." 


The  Companies  Act  Amendment  Act,  1900, 

No.  40. 

An  Act  to  amend  *^  The  Companies  Act,  1882."  Title. 

[18th  October,  1900. 

BE  IT  ENACTED  by  the  General  Assembly  of  New  Zealand  in 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

1.  The  Short  Title  of   this  Act  is  "  The  Companies  Act  short  Title. 
Amendment  Act,  1900 "  ;   and  it  shall   form  part  of   and   be 

read  together  with  "The  Companies  Act,  1882"  (hereinafter 
called  "the  principal  Act"). 

Promoters'  Shares. 

2.  (1)  In  every  prospectus  issued  for  the  purpose  of  in-  Promoters' 
viting  subscriptions  to  the  share  capital  of  any  company  pro- 
posed to  be  registered  there  shall  be  fully  set  out  the  names  and 
addresses  of  all  provisional  directors  or  other  persons  to  whom 
any  shares  are  allocated,  or  intended  to  be  allocated,  otherwise 
than  upon  payment  or  liability  for  the  payment  of  the  full 
amount  represented  by  such  shares,  which  shares  shall  be 
specified  and  described  as  "promoters'  shares." 


shares. 
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(2)  Such  prospectus  shall  also  set  out  clearly  and  fully  any 
special  conditions  attaching  to  or  connected  with  the  allocation 
of  such  promoters'  shares. 

(3)  Shares  given  in  lieu  of  cash  in  payment  of  any  property 
acquired  by  the  company  shall  not  be  deemed  to  be  promoters- 
shares  within  the  meaning  of  this  section. 

8.  A  certified  copy  of  every  such  prospectus  shall  be 
delivered  to  the  Registrar  prior  to  the  registration  of  the 
company,  and  the  Registrar  shall  refuse  to  register  the 
company   unless   such   copy   has   been   so   delivered. 

4.  Promoters'  shares,  as  defined  in  Section  2  hereof,  shall 
not  be  capable  of  being  transferred  until  after  the  expiration 
of  tw^o  years  from  the  date  of  the  registration  of  the  company^ 
or,  in  the  alternative,  until  such  company  has  paid  a  dividend 
upon  at  least  one  year's  operations;  and  if  the  company  is 
wound  up  or  goes  into  liquidation  within  such  period  of  two 
years  or  one  year,  as  the  case  may  be,  then  promoters'  shares 
shall  not  entitle  the  holder  thereof  to  participate  in  any 
distribution  of  the  assets  of  the  company. 

Contracts  Relating  to  Paid-cp  Shares. 

6.  Whenever  after  the  commencement  of  this  Act  any 
shares  in  the  capital  of  any  company  credited  as  fully  or 
partly  paid  up  are  issued  for  a  consideration  other  than  cash 
to  the  full  amount  of  the  nominal  value  of  such  shares  at 
least,  but  at  or  before  the  issue  of  such  shares  no  sufficient 
contract  is  filed  with  the  Registrar  in  compliance  with  Section 
34  of  the  principal  Act,  then  in  every  such  case  each  of  the 
directors  and  officers  concerned  in  the  issue  shall  be  deemed 
to  be  guilty  of  an  offence  against  the  provisions  of  this  Act, 
and,  upon  summary  conviction  of  any  such  offence,  shall  be 
liable  to  a  penalty  of  one  pound  in  respect  of  every  share  so 
issued. 

6.  Whenever  before  or  after  the  commencement  of  this  Act 
any  shares  in  the  capital  of  any  company  credited  as  fully  or 
partly  paid  up  are  issued  for  a  consideration  other  than  cash, 
and  at  or  before  the  issue  of  such  shares  no  sufficient  contract 
is  filed  with  the  Registrar  in  compliance  with  Section  34  of  the 
principal  Act,  the  company  or  any  person  interested  in  such 
shares  or  any  of  them  may  apply  to  the  Court  for  relief,  and 
the   Court,   if   satisfied    that   the   omission   to  file   a   sufficient 
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contract  was  accidental  or  due  to  inadvertence,  or  that  for  any  Part  YIII. 
reason  it  is  just  and  equitable  to  grant  relief,  may  make  an  Chap.  2. 
order  for  the  filing  with  the  Registrar  of  a  sufficient  contract 
in  writing,  and  directing  that  on  such  contract  being  filed 
within  a  specified  period  it  shall,  in  relation  to  such  shares, 
operate  as  if  it  had  been  duly  filed  with  the  Registrar  afore- 
said before  the  issue  of  such  shares. 

7-  (1)  Any  such  application  may  be  made  in  the  manner  Application, 
in  which  an  application  to  rectify  the  register  of  members  may  made, 
te  made  under  Section  45  of  the  principal  Act,  and  either  before 
or  after  an  order  has  been  made  or  an  effective  resolution  has 
been  passed  for  the  winding-up  of  such  company,  and  either 
before  or  after  the  commencement  of  any  proceedings  for 
enforcing  the  liability  on  such  shares  consequent  upon  the 
omission  aforesaid. 

(2)  If  such  application  is  not  made  by  the  company,  notice 
of  the  same  shall  be  served  on  the  company. 

8.  Any    such    order    may   be   mad^    on    such    terms    and  Court  may 
conditions  as  the  Court  thinks  fit,  and  the  Court  may  make  make  order, 
such  order  as  to  the  rectification  of  the  register   of   members 

and  otherwise,  and  as  to  costs,  as  it  deems  proper,  and  may 
direct  that  an  office  copy  of  the  order  shall  be  filed  with  the 
Registrar;  and  every  such  order  shall  in  all  respects  have 
full  effect. 

Mortgages   by   Companies. 

9.  Every  mortgage  created  by  a  company  after  the  com-  Registration 

mencement  of  this  Act,  and  being—  of  mortgages 

'  ^  and  charges. 

(1)  A   mortgage   of    uncalled    or    unpaid    capital    of    the 

company  ;  or 

(2)  A  mortgage  for  the  purpose  of   securing  any  issue  of 

debentures  ;  or 

(3)  A  floating  mortgage  on  the  undertaking  or  property  of 

the  company,  not  being  a  mortgage  subject  to  any  other 

part  of  this  section,  and  not  being  a  lien  by  law  or  a 

mortgage  created  in  the  ordinary  course  of  business, — 

shall  be  subject  to  the  following  provisions  : — 

(a)    No   such    mortgage   shall   be   operative   or    have    any  Mortgages  to 

validity   at   law   or   in   equity   unless   the  same  is  in  Reregistered 

.  .     *  ,  ...  ,  ,       withm twenty, 

writing,  nor  unless  within  twenty-one  days  after  the  one  days. 

execution  of  the  instrument  creating  the  mortgage  the 

same   is   registered   at   the   office  of   the  Registrar  by 
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Part  YIII.  lodging    in    such    office    the    instrument   creating    the 

Chap.  2.  mortgage,  or  a  copy  thereof,  such  copy  to  be  accom- 

panied by  an  affidavit  of  the  execution  of  the  instru- 
ment, and  verifying  it  as  a  true  copy. 
{h)  For  such  registration  there  shall  be  paid  to  the  Regis- 
trar a  fee  of  five  shillings. 

Striking  Companies  off  Register. 

Power  of  10.    (1)  When  the  Registrar  has  reasonable  cause  to  believe 

I^strar  to      |.jjj^^  ^  company,  whether  registered  before  or  after  the  passing  of 
companies  off  this  Act,  is  not  carrying  on  business  or  in  operation,  he  shall 
cCTtein  c°  s     ^®^^  ^^  ^^^  company  by  post  a  letter  inquiring  whether  the  com- 
pany is  carrying  on  business  or  in  operation. 

(2)  If  within  one  month  after  sending  the  letter  the  Regis- 
trar does  not  receive  any  answer  thereto  he  shall,  within  four- 
teen days  after  the  expiration  of  the  month,  send  to  the  company 
by  post  a  registered  letter  referring  to  the  first  letter,  and  stating 
that  no  answer  thereto  has  been  received  by  the  Registrar,  and 
that  if  an  answer  is  not  received  to  the  second  letter  within  one 
month  from  the  date  thereof  a  notice  will  be  published  in  the 
Gazette  with  a  view  to  striking  the  name  of  the  company  off  the 
register. 

(3)  If  the  Registrar  either  receives  an  answer  from  the 
company  to  the  effect  that  it  is  not  carrying  on  business  or  in 
operation,  or  does  not  within  one  month  after  sending  the  second 
letter  receive  any  answer  thereto,  the  Registrar  may  publish  in 
the  Gazette,  and  send  to  the  company,  a  notice  that,  at  the 
expiration  of  three  months  from  the  date  of  that  notice,  the 
name  of  the  company  mentioned  therein  will,  unless  cause  is 
shown  to  the  contrary,  be  struck  off  the  register,  and  the  com- 
pany will  be  dissolved. 

(4)  At  the  expiration  of  the  time  mentioned  in  the  notice 
the  Registrar  may,  unless  cause  to  the  contrary  is  previously 
shown  by  the  company,  strike  the  name  of  the  company  off  the 
register,  and  shall  publish  notice  thereof  in  the  Gazette,  and  on 
the  publication  in  the  Gazette  of  such  last-mentioned  notice  the 
company  whose  name  is  so  struck  off  shall  be  dissolved  : 

Provided  that  the  liability  (if  any)  of  every  director, 
managing  officer,  and  member  of  the  company  shall  continue 
and  may  be  enforced  as  if  the  company  had  not  been  dissolved. 

(5)  If  any  company  or  person  feels  aggrieved  by  the  name 
of  the  company  having  been  struck  off  the  register  in  pursuance 
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of  this  section,  such  company  or  person  may  apply  to  a  Judge  Part  YIII. 

of  the  Supreme  Court,  and  such  Judge,  if  satisfied  that  it  is  just  Chap.  2. 

so  to  do,  may  order  the  name  of  the  company  to  be  restored  to 

the  register,  and  thereupon  the  company  shall  be  deemed  to 

have  continued  in  existence  as  if  the  name  thereof  had  never 

been  struck  off ;  and  the  Court  may  by  the  order  give  such 

directions  and  make  such  provisions  as  seem  just  for  placing 

the  company  and  all  other  persons  in   the   same   position   as 

nearly  as  may  be  as  if  the  name  of  the  company  had  never 

been  struck  off. 

(6)  A  letter  or  notice  authorised  or  required  for  the  pur- 
poses of  this  section  to  be  sent  to  a  company  may  be  sent  by 
post  addressed  to  the  company  at  its  registered  office ;  or  if  no 
office  has  been  registered,  addressed  to  the  care  of  some  director 
or  officer  of  the  company ;  or,  if  there  is  no  director  or  officer  of 
the  company  whose  name  and  address  are  known  to  the  Regis- 
trar, the  letter  or  notice  (in  identical  form)  may  be  sent  to  each 
of  the  persons  who  subscribed  the  Memorandum  of  Association, 
addressed  to  him  at  the  address  mentioned  in  that  Memoran- 
dum. 

The  Companies  Act,  1901,  IVo.  5S. 

An  Act  to  amend  the  Companies  Acts.  Title. 

[8th  November,  1901. 

BE  IT  ENACTED  by  the  General  Assembly  of  New  Zealand 
in  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  The   Short  Title  of  this  Act  is   "The  Companies  Act,  Short  Title. 
1901 "  ;   and  it  shall  form   part  of  and  be  read  together  with 

"  The  Companies  Act,  1882 ''  (hereinafter  called  "  the  principal 
Act"). 

2.  In  this  Act,  if  not  inconsistent  with  the  context, —  Interpretation 

"  Companies  Acts  "  means  "  The  Companies  Act,  1882," 

and  the  Acts  amending  the  same  : 
"  Debenture  "  includes  debenture  stock  : 
"  Director  "  includes  any  person  occupying  the  position 

of  director,  by  whatever  name  called  : 
"  Prospectus "  means   any  prospectus,  notice,  circular, 

advertisement,  or  other  invitation,  offering  to  the 

jmblic  for  subscription  or  purchase  any  shares  or 

debentures  of  a  company. 
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IiicM>rporatioii  and  Objects. 

Incorporation  and  Objects, 

8.  (1)  A  certificate  of  incorporation  given  by  the  Registrar 
in  respect  of  any  association  shall  be  conclusive  evidence  that 
all  the  requisitions  of  the  Companies  Acts  in  respect  of  regis- 
tration and  of  matters  precedent  and  incidental  thereto  have 
been  complied  with,  and  that  the  association  is  a  company' 
authorised  to  be  registered  and  duly  registered  under  those 
Acts. 

(2)  A  statutory  declaration  by  the  solicitor  of  the  Supreme 
Court  engaged  in  the  formation  of  the  company  (if  any),  the 
directors  (if  any),  or  the  subscribers  of  the  Memorandum  of 
Association  of  compliance  with  all  or  any  of  the  said  requisi- 
tions shall  be  produced  to  the  Registrar,  who  may  accept  this 
declaration  as  sulSScient  evidence  of  such  compliance. 

This  sub-section  is  printed  as  amended  by  1902,  No.  51,  Section  2. 

(3)  The  incorporation  of  a  company  shall  take  effect  from 
the  date  of  incorporation  mentioned  in  the  certificate  of  incor- 
poration. 

(4)  This  section  applies  to  all  certificates  of  incorporation, 
whether  given  before  or  after  the  passing  of  this  Act. 

(5)  Section  259  of  the  principal  Act  is  hereby  repealed. 

4.  In  the  case  of  every  company  formed  after  the  passing 
of  this  Act  the  Articles  of  Association  shall  contain  a  provision 
that  each  director  of  the  company  shall  hold  a  specified  number 
of  shares. 

6.  Every  person  who  signs  the  Memorandum  of  Association 
of  a  company  shall  apply  in  writing  on  or  before  signing  the 
Memorandum  for  not  less  than  the  number  of  shares  specified 
in  the  Articles  of  Association  as  a  director's  qualification,  and 
shall  thereupon  pay  on  each  such  share  the  like  amount  as  is 
payable  on  application  on  the  shares  intended  to  be  offered  to 
the  public. 


Appointment  and  Qualification  of  Directors. 

Restrictions  6.    (1)  A  person  shall  not  be  capable  of  being  appointed 

on  appoint-      director  of  a  company  by  the  Articles  of  Association,  and  shall 
nient  or  ad-  r      j      j  j 

vertisement  of  not  be  named  as  a  director  or  proposed  director  of  a  company 
director.  -^^   ^^^   prospectus   issued   by   or  on   behalf   of    the    company, 

unless  before  the  registration  of  the  Articles  or  the  publication 
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of  the  prospectus,  as  the  case  may  be,  he  has  by  himself,  or  by  Part  YIII. 
his  agent  authorised  in  writing—  Chap.  2. 

(a)  Signed  and  filed  with  the  Registrar  a  consent  in  writing 

to  act  as  such  director  ;  and 
(6)  Either  signed  the  Memorandum  of  Association  for  a 
number  of  shares,  not  less  than  his  qualification,  and 
paid  in  cash  the  application  and  allotment  moneys 
on  the  same,  or  signed  and  filed  with  the  Registrar 
a  contract  in  writing  to  take  from  the  company  and 
pay  for  his  qualification  shares. 
This  section  is  printed  as  amended  by  1902,  No.  51,  Section  3. 

(2)  On  the  application  for  registration  of  the  Memorandum 
and  Articles  of  Association  of  a  company,  the  applicant  shall 
deliver  to  the  Registrar  a  list  of  the  persons  who  have  con- 
sented to  be  directors  of  the  company,  and  if  this  list  contains 
the  name  of  any  person  who  has  not  so  consented  the  appli- 
cant shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds. 

(3)  This  section  shall  not  apply  to  a  company  registered 
before  the  commencement  of  this  Act,  or  to  a  company  which 
does  not  issue  any  invitation  to  the  public  to  subscribe  for  its 
shares,  or  to  a  prospectus  issued  by  or  on  behalf  of  a  company 
after  the  expiration  of  three  years  from  the  date  at  which  the 
company  is  entitled  to  commience  business. 

7.  (1)  Without  prejudice  to  the  restrictions  imposed  by  the  Qualification 
last  preceding  section,  it  shall  be  the  duty  of  every  director  who  °'  <lirector. 
is  by  the  regulations  of  the  company  required  to  hold  a  specified 
share  qualification,  and  who  is  not  already  qualified,  to  obtain 
his  qualification  within  two  months  after  his  appointment,  or 
such  shorter  time  as  may  be  fixed  by  the  regulations  of  the 
company. 

(2.)  The  office  of  director  of  a  company  shall  be  vacated 
if  the  director  does  not  within  the  time  hereinbefore  prescribed 
obtain  his  qualification,  or  if  after  the  expiration  of  such  time 
he  ceases  at  any  time  to  hold  his  qualification ;  and  a  person 
vacating  office  under  this  section  shall  be  incapable  of  being 
reappointed  director  of  the  company  until  he  has  obtained 
his  qualification. 

(3)  If,  after  the  expiration  of  the  time  hereinbefore  pre- 
scribed, any  unqualified  person  acts  as  director  of  a  company, 
he  shall  be  liable  to  pay  to  the  company  the  sum  of  five 
pounds  for  every  day  during  which  he  so  acts. 
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Restrictions 
as  to  allot- 
ment. 


Directors'  Fees. 

8.  (1)  It  shall  not  be  lawful  for  any  director  to  receive  or 
for  any  company  to  pay  any  fees  or  other  remuneration  to  any 
director  who  is  indebted  to  the  company  in  respect  of  call?*  on 
his  shares,  or  who  has  been  absent  from  the  meetings  of  the 
directors  for  a  period  of  three  months  or  upwards,  unles-s  he 
was  so  absent  with  the  leave  of  the  directors. 

(2)  Every  director  who  receives  any  payment  contrary  to 
this  section,  or  who  is  party  to  any  such  payment,  is  liable  for 
each  offence  to  a  penalty  not  exceeding  fifty  pounds,  and  any 
money  so  paid  may  be  recovered  at  any  time  within  three  years 
by  the  liquidator  in  the  event  of  the  company  being  wound  up. 

Allotment. 

9.  (1)  No  allotment  shall  be  made  of  any  share  capital  of 
a  company  offered  to  the  public  for  subscription  unless — 

(a)  The   amount   (if  any)   fixed   by   the   Memorandum  or 

Articles  of  Association  and  named  in  the  prospectus 

as  the  minimum  subscription  upon  which  the  directors 

may  proceed  to  allotment ;  or 

(6)  If  no  amount  is  so  fixed  and  named,  then  the  whole 

amount  of   the  share  capital   so  offered  for  subscrijn 

tion — 

has  been  subscribed,  and  the  sum  payable  on  application  for  the 

amount  so  fixed  and  named,  or  for  the  whole  amount  offered 

for  subscription,  has  been  paid  to  and  received  by  the  company. 

(2)  The  amount  so  fixed  and  named,  and  the  whole  amoimt 
aforesaid,  shall  be  reckoned  exclusive  of  any  amount  payable 
otherwise  than  in  cash,  and  is  in  this  Act  referred  to  as  "  the 
minimum  subscription." 

(3)  The  amount  payable  on  application  on  each  share  shall 
not  be  less  than  ten  per  centum  of  the  nominal  amount  of  the 
share. 

(4)  If  the  foregoing  conditions  have  not  been  complied  with 
on  the  expiration  of  sixty  days  after  the  first  issue  of  the 
prospectus,  all  money  received  from  applicants  for  shares  shall 
be  forthwith  repaid  to  the  applicants  without  interest;  and  if 
any  such  money  is  not  so  repaid  within  sixty-eight  days  after 
the  issue  of  the  prospectus  the  directors  of  the  company  shall 
be  jointly  and  severally  liable  to  repay  that  money,  with 
interest  at  the  rate  of   five   per  centum  per  annum  from  the 
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expiration  of  the  sixty-eija^ht  days :     Provided  that  a   director  Part  YIII^ 
shall  not  be  liable   if  he   proves  that  the  lose  of   the  money  Chap.  2; 
wsLB  not  due  to  any  misconduct  or  negligence  on  his  part. 

(5)  Any  condition  requiring  or  binding  any  applicant  for 
shares  to  waive  compliance  with  any  requirement  of  this  section 
shall  be  void. 

(6)  This  section,  except  Sub-section  3,  shall  not  apply  to 
any  allotment  of  shares  subsequent  to  the  first  allotment  of 
shares  offered  to  the  public  for  subscription. 

10.  (1)  An  allotment  made  by  a  company  to  an  applicant  Effect  of 
in   breach   of   the   foregoing   provisions   of  this    Act    shall    be  aU^ent. 
voidable   at  the  instance  of  the  applicant  within   one   month 

after  the  holding  of  the  statutory  meeting  of  the  company, 
and  not  later,  and  shall  be  so  voidable  notwithstanding  that  the 
company  is  in  course  of  being  wound  up. 

(2)  If  any  director  of  a  company  knowingly  commits  or 
permits  or  authorises  a  breach  of  any  of  the  foregoing  provisions 
of  this  Act  relating  to  allotment  he  shall  be  liable  to  compensate 
the  company  and  the  allottee  respectively  for  any  damage,  loss 
or  costs  which  the  company  or  the  allottee  may  have  sustained 
or  incurred  thereby  :  Provided  that  proceedings  to  recover  the 
same  shall  not  be  commenced  after  the  expiration  of  two  years 
from  the  date  of  the  allotment. 

11.  (1)  A  company  shall  not  commence   any   business  or  Restrictions 
exercise  any  borrowing  powers  unless —  on  commence- 

(a)  Shares  held  subject  to  the  payment  of  the  whole  amount  business. 

thereof  in  cash  have  been  allotted  to  an  amount  not 
less  in  the  whole  than  the  minimum  subscription ;  and 

(b)  Every  director  of  the  company  has  paid  to  the  company 

on  each  of  the  shares  taken  or  contracted  to  be  taken 
by  him,  and  for  which  he  is  liable  to  pay  in  cash, 
a  proportion  equal  to  the  proportion  payable  on  appli- 
cation and  allotment  on  the  shares  offered  for  public 
subscription  ;  and 

(c)  There   has   been   filed   with   the    Registrar   a   statutory 

declaration   by  the  secretary  or  one  of  the  directors, 
that  the  aforesaid  conditions  have  been  complied  with. 
The  sub-clause  is  printed  as  amended  by  1902,  No.  51,  Section  4. 
(2)  The  Registrar,  on  the  filing  of  this  statutory  declaration, 
{?hall  certify  that  the  company  is  entitled  to  commence  business, 
and  that  certificate  shall  be  conclusive  evidence  that  the  com- 
pany is  so  entitled. 
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(3)  Any  contract  made  by  a  company  before  the  date  at 
which  it  is  entitled  to  commence  bueincBS  shall  be  provisional 
only,  and  shall  not  be  binding  on  the  company  until  that  date, 
and  on  that  date  it  shall  become  binding. 

(4)  Nothing  in  this  section  shall  prevent  the  simultaneous 
offer  for  subscription  of  any  shares  and  debentures  or  the  rec*eipt 
of  any  application. 

(6)  If  a  company  commences  business  or  exercises  borrow- 
ing powers  in  breach  of  this  section,  every  person  who  is 
responsible  for  the  breach  shall,  without  prejudice  to  any 
other  liability,  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  for  every  day  during  which  the  breach  continues. 

(6)  This  section  shall  not  apply  to  a  company  registered 
before  the  commencement  of  this  Act,  nor  to  a  company  where 
there  is  no  invitation  to  the  public  to  subscribe  for  its  shares. 

12.  (1)  Whenever  a  conjpany  limited  by  shares  makes  any 
allotment  of  its  shares  the  company  shall,  within  one  month 
thereafter,  file  with  the  Registrar — 

(a)  A  return  of  the  allotments,  stating  the  number  and 
nominal  amount  of  the  shares  comprised  in  the 
allotment,  the  names,  addresses,  and  descriptions  of 
the  allottees,  and  the  amount  (if  any)  paid  or  due  and 
payable  on  each  share  ;  and 

{/>)  In  the  case  of  shares  allotted  in  whole  or  in  part  for 
a  consideration  other  than  cash,  a  contract  in  writing 
constituting  the  title  of  the  allottee  to  such  allotment, 
together  with  any  contract  of  sale,  or  for  services  or 
other  consideration  in  respect  of  which  such  allotment 
was  made,  such  contracts  being  duly  stamped,  and  a 
return  stating  the  number  and  nominal  amount  of 
shares  so  allotted,  the  extent  to  which  they  are  to  be 
treated  as  paid  up,  and  the  consideration  for  which 
they  were  allotted. 

(2)  Every  director,  manager,  secretary,  or  other  oflScer  of 
the  company  who  is  knowingly  a  party  to  any  breach  of  the 
requirements  of  this  section  is  liable  to  a  penalty  not  exceeding 
fifty  pounds  for  every  day  during  which  the  breach  continues. 

(3)  The  last  paragraph  of  Section  34  of  the  principal  Act, 
to  wit,  from  the  words  "  Every  share  in  any  company  "  to  the 
end  of  the  section,  is  hereby  repealed. 

13.  (1)  Upon  any  offer  of  shares  to  the  public  for  sub- 
scription it  shall  be  lawful  for  a  company  to  pay  a  commission 
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to  any  person  in  consideration  of  his  subscribing  or  agreeing  Part  YIII. 
to  subscribe,  whether  absolutely  or  conditionally,  for  any  C*>*P'  ^*  ^ 
shares  in  the  company,  or  procuring  or  agreeing  to  procure 
subscriptions,  whether  absolute  or  conditional,  for  any  shares 
in  the  company,  if  the  payment  of  the  commission  and  the 
amount  or  rate  per  centum  of  the  commission  paid  or  agreed 
to  be  paid  are  respectively  authorised  by  the  Articles  of 
Association  and  disclosed  in  the  prospectus,  and  the  commis- 
sion paid  or  agreed  to  be  paid  does  not  exceed  the  amount 
or  rate  so  authorised. 

(2)  Save  as  aforesaid  a  company  shall  not  apply  any  of  its 
shares  or  capital  money,  directly  or  indirectly,  in  payment  of 
any  commission,  discount,  or  allowance,  to  any  person  in  con- 
sideration of  his  subscribing  or  agreeing  to  subscribe,  whether 
absolutely  or  conditionally,  for  any  shares  of  the  company,  or 
procuring  or  agreeing  to  procure  subscriptions,  whether  absolute 
or  conditional,  for  any  shares  of  the  company,  whether  the 
shares  or  money  are  so  applied  by  being  added  to  the  purchase 
money  of  any  property  acquired  by  the  company  or  to  the 
<»ontract  price  of  any  work  to  be  executed  for  the  company, 
or  the  money  is  paid  out  of  the  nominal  purchase  njoney  or 
contract  price,  or  otherwise. 

Prospectus. 
14.    (1)  Every   prospectus   issued    by   or   on    behalf   of   a  Filing  of 
company   or   in   relation   to   any   intended   company    shall    be  Prospectus, 
dated,   and   that   date   shall,   unless    the   contrary   be    proved, 
be  taken  as  the  date  of  the  prospectus. 

(2)  A  copy  of  every  such  prospectus  shall  be  signed  by 
every  person  who  is  named  therein  as  a  director  or  proposed 
director  of  the  company,  or  by  his  agent  authorised  in  writing, 
and  shall  be  filed  with  the  Registrar  on  or  before  the  date  of  its 
publication. 

(3)  The  Registrar  shall  not  register  any  prospectus  unless 
it  is  so  dated  and  signed. 

(4)  No  prospectus  shall  be  issued  until  so  filed  for  registra- 
tion, and  every  prospectus  shall  state  that  it  has  been  so  filed. 

16.  (1)  Every  prospectus  issued  by  or  on  behalf  of  a  com-  Requirements 
pany,  or  by  or  on  behalf  of  any  person  who  is  or  has  been  engaged  {^rTof^proa^^ 
or  interested  in  the  formation  of  a  company,  shall  state —  pectus. 

(a)  The  contents  of  the  Memorandum  of  Association,  with 
the  names,  addresses,  and   descriptions  of  the  signa- 
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Pari  YIII.  tories,  and  the   number   of   shares  subscribed    for  by 

Chap.  2.  them    respectively ;    and    the    number    of    promoters' 

shares   (if  any),   and   the   nature   and   extent    of  the 

interest  of   the   holders   in   the   prope^Jiy   and    profits 

of  the  company ;  and 

(b)  The  number  of  shares  fixed  by  the  Articles  of  Associa- 

tion as  the  qualification  of  a  director,  and  any 
provision  in  the  Articles  of  Association  as  to  the 
remuneration   of  the   directors ;  and 

(c)  The  names,  addresses,  and  descriptions  of  the  directors 

or  proposed  directors ;  and 

(d)  The  minimum  subscription  on  which  the  directors  may 
proceed  to  allotment,  and  the  amount  payable  on  appli- 
cation and  allotment  on  each  share,  and,  in  the  case  of  a 
second  or  subsequent  offer  of  shares,  the  amount  offered 
for  subscription  on  each  previous  allotment  and  the 
amount  actually  allotted,  and  the  amount  (if  any) 
paid  on  such  shares ;  and 

(«)  The  number  and  amount  of  shares  and  debentures 
issued,  or  agreed  to  be  issued,  as  fully  or  partly  paid 
up  otherwise  than  in  cash,  and  in  the  latter  case  the 
extent  to  which  they  are  so  paid  up,  and  in  either 
case  the  consideration  for  which  such  shares  or  de- 
l>enture8  were  issued  or  are  proposed  or  intended  to 
be  issued  ;  and 

(/)  The  names  and  addresses  of  the  vendors  of  any  pro- 
perty purchased  or  acquired  by  the  company,  or  pro- 
posed so  to  be  purchased  or  acquired,  which  is  to  be 
paid  for  wholly  or  partly  out  of  the  proceeds  of  the 
issue  offered  for  subscription  by  the  prospectus,  or  the 
purchase  or  acquisition  of  which  has  not  been  com- 
pleted at  the  date  of  publication  of  the  prospectus, 
and  the  amount  payable  in  cash,  shares,  or  debentures 
to  the  vendor,  and,  where  there  is  more  than  one  vendor 
or  the  company  is  a  sub-purchaser,  the  amount  so 
payable  to  each  vendor ;  and 

(g)  The  amount  (if  any)  paid  or  payable  as  purchase 
money  in  cash,  shares,  or  debentures  for  any  such 
property  as  aforesaid,  specifying  the  amount  payable 
for  goodwill ;  and 

(h)  The  amount  (if  any)  paid  or  payable  as  commission 
for  subscribing  or  agreeing  to  subscribe,  or  procuring 
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or   agreeing  to   procure   subscriptions,  for   any   shares  Part  YIIL 
in  the  company,  or  the  rate  of  any  such  commission ;  Ch*P*  ^' 
and 

(i)  The  amount  or  estimated  amount  of  preliminary 
expenses ;   and 

(j)  The  amount  paid  or  intended  to  be  paid  to  any  pro- 
moter, and  the  consideration  for  any  such  payment; 
and 

(k)  The  dates  of  and  parties  to  every  material  contract, 
and  a  reasonable  time  and  place  at  which  any  such 
contract  or  a  copy  thereof  may  be  inspected :  Pro- 
vided that  this  requirement  shall  not  apply  to  a 
contract  entered  into  in  the  ordinary  course  of  the 
business  carried  on  or  intended  to  be  carried  on  by  the 
company,  or  to  any  contract  entered  into  more  than 
three  years  before  the  date  of  publication  of  the  pros- 
pectus ;  and 

(1)  The  names  and  addresses  of  the  auditors  (if  any)  of  the 

company  ;  and 
{m)  Full  particulars  of  ^the  nature  and  extent  of  the 
interest  (if  any)  of  every  director  in  the  promotion 
of  or  in  the  property  proposed  to  be  acquired  by  the 
company,  with  a  statement  of  all  sums  paid  or  agreed 
to  be  paid  to  him  in  cash  or  shares  by  any  person, 
either  to  qualify  him  as  a  director  or  otherwise  for 
services  rendered  by  him  in  connection  with  the  for- 
mation of  the  company. 

(2)  For  the  purposes  of  this  section  every  person  shall  be 
deemed  to  be  a  vendor  who  has  entered  into  any  contract, 
absolute  or  conditional,  for  the  sale  or  purchase,  or  for  any 
option  of  purchase,  of  any  property  to  be  acquired  by  the 
company  in  any  case  where — 

{n)  The  purch«»e-money  is  not  fully  paid  at  the  date  of 

publication  of  the  prospectus  ;  or 
(o)  The  purchase-money  is  to  be  paid  or  satisfied  wholly 

or  in  part  out  of  the  proceeds  of  the  issue  offered  for 

subscription  by  the  prospectus  ;  or 
(p)  The  contract  depends  for  its  validity  or  fulfilment  on 

the  result  of  such  issue. 

(3)  Where  any  of  the  property  to  be  acquired  by  the  com- 
pany is  to  be  taken  on  lease,  this  section  shall  apply  as  if  the 
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P»rt  YIII.  expression  "  the  vendor  "  included  the  lessor,  and  "  purcliase- 
Chap,  2,        money  "  included   the   consideration   for  the  lease,  and   "  sub- 
purchaser "  included  a  sublessee. 

(4)  This  section  shall  not  apply  to  a  circular  or  ni>tice 
inviting  existing  members  or  debenture-holders  of  a  coniiiany 
to  subscribe  for  further  shares  or  (lel)entures  ;  but,  subject  as 
aforesaid,  this  sub-section  shall  apply  to  any  prospectus,  whether 
issued  on  or  with  reference  to  the  formation  of  a  company  or 
subsequently  : 

Provided  that  in  the  case  of  a  prospectus  published  more 
than  three  years  after  the  date  at  which  the  company  is  entitled 
to  commence  business, — 

(q)  The  requirements  as  to  the  Memorandum  of  Ass<Kia- 
tion,  and  the  qualification,  remuneration,  and  interest 
of  directors,  the  names,  addresses,  and  dcsci;iptic>ns  of 
directors  or  proi)osed  directors,  and  the  amount  or 
estimated  amount  of  preliminary  expenses,  shall  not 
apply  ;  and 
(r)  The  obligation  to  disclose  all  material  contracts  shall 
be  limited  to  a  period  of  two  years  innnediately  j»re- 
ceding  the  i)ublication  of   the  prospectus. 

(5)  Any  condition  requiring  or  binding  any  applicant  for 
shares  or  debentures  to  waive  compliance  with  any  requirement 
of  this  section  or  purporting  to  affect  him  with  notice  of  any 
contract,  document,  or  matter  not  specifically  referred  t(»  in 
the  prospectus,  shall  be  void. 

(6)  Where  any  such  prospectus  as  is  mentioned  in  this 
section  is  published  as  a  newspaper  advertisement,  it  shall 
not  be  necessary  to  specify  the  contents  of  the  Memorandum 
of  Association  or  the  signatories  thereto,  or  the  number  of 
shares  subscribed  for  by  them. 

(7)  In  the  event  of  non-compliance  with  any  of  the  require- 
ments of  this  section,  a  director  or  other  person  responsible  for 
the  prospectus  shall  not  incur  any  liability  by  reason  of  the 
non-compliance  if  he  proves  that, — 

(«)  As  regards  any  matter  not  disclosed,  he  was  not  cogni- 
sant thereof  ;  or 
(<)  The  non-compliance  arose  from  an   honest  mistake  of 

fact  on  his  part  : 
Provided  that,  in  the   event   of    non-compliance   with   the 
requirements  of  paragraph  (??i)  of  Sul>section  1  of  this  section, 
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a  director  or  other  person  shall  not  incur  any  liability  in  respect  Part  YIII. 
of  such  non-compliance  unless  it  is  proved  that  he  had  know-  Ch^P*  ^ 
ledge  of  the  matters  not  disclosed. 

(8)  This  section  shall  not  limit  or  diminish  any  liability 
incurred  by  any  j)erson  under  the  general  law  apart  from 
this  section. 

(9)  Section  23  of  the  principal  Act  is  hereby  repealed.         Kepeal. 

16.  A  company  shall  not,  prior  to  the  statutory  meeting,  Restriction  on 
vary  the  terms  of  a  contract  referred  to  in  the  prospectus,  except  terM*S"pros- 
subject  to  the  approval  of  the  statutory  meeting.  pectus. 

Payment  of  Calls. 

17.  (1)  Whenever  a  call  on  any  shares  is  made  payable  it  Directors  to 
shall  be  obligatory  on  the  directors  of  the  company  to  pay  the  ghares  helTby 
amount  of  such  call  on  all  shares  held  ])y  them  respectively  on  them. 

or  before  the  day  on  which*  such  calls  are  made  payable  by 
shareholders. 

(2)  Every  director  who  fails  to  comply  with  this  section  is 
liable  to  a  penalty  not  exceeding  fifty  iK)unds  and  not  less  than 
five  pounds,  in  addition  to  his  liability  for  payment  of  the 
amount  of  the  call. 

See  Sec.  5  of  1902,  No.  51. 


(3)  Notwithstanding  anything  to  the  contrary  in  '*  The 
Mining  Companies  Act,  1894,"  no  shares  (except  those  held  by 
the  directors  of  the  company)  shall  be  liable  to  forfeiture  under 
that  Act  for  non-payment  of  calls  unless  and  until  the  pro- 
visions of  Sub-section  1  of  this  section  are  duly  complied  with. 

(4)  In  any  proceedings  against  a  shareholder  for  payment 
of  calls  it  shall  be  a  condition  precedent  to  judgment  being 
given  against  the  defendant  that  the  directors  of  the  company 
have  duly  complied  with  the  provisions  of  Sub-section  1  of 
this  section. 


Repealed  by  Sec.  5  of  1902,  No.  51. 

18.  It  shall  not  be  lawful  for  any  shareholder  to  transfer,  Transfer  of 
or  for  any  company  to  accept  a  transfer  of,  any  share  unless  «^<^i*6»- 
and  until  all  calls  due  and  owing  thereon  are  paid. 

Meetings. 

19.  (1)  Every  company  limited   by  shares  and  registered  First  st^itu- 
after  the  commencement  of  this  Act  shall,  within  a  period  of  not  ^^nj^^/,?.^^ 
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Part  YIII.   less  than  one  month  nor  more  than  three  months  from  the  date 
Chap.  2.        ai^  which  the  company  is  entitled  to  commence  business,  hold 

a  general  meeting  of  the  members  of  the  company,  which  shall 

be  called  the  statutory  meeting. 

(2)  The  directors  shall,  at  least  seven  days  before  the  day 
on  which  the  meeting  is  held,  forward  to  every  member  of  the 
company  a  report  certified  by  not  less  than  two  directors  of  the 
company,  or,  where  there  are  less  than  two  directors  by  the  sole 
director  and  manager,  stating — 

(a)  The  total  number  of  shares  allotted,  distinguishing 
shares  allotted  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and,  in  the  case  of  shares  partly  paid 
up,  the  extent  to  which  they  are  so  paid  up,  and  in 
either  case  the  consideration  for  which  they  have  been 
allotted ; 

(b)  The  total  amount  of  cash  received  by  the  company  in 
respect  of  such  shares,  distinguished  as  aforesaid  ; 

(c)  An  abstract  of  the  receipts  and  payments  of  the  com- 
pany on  capital  account  to  the  date  of  the  report,  and 
an  account  or  estimate  of  the  preliminary  expenses 
of  the  company ; 

(d)  The  names,  addresses,  and  descriptions  of  the  directors, 
auditors  (if  any),  manager  (if  any),  and  secretary  of  the 
company  ;  and 

{e)  The  particulars  of  any  contract  the  modification  of 
which  is  to  be  submitted  to  the  meeting  for  its 
approval,  together  with  the  particulars  of  the  modifi- 
cation or  proposed  modification. 

(3)  The  report  shall,  so  far  as  it  relates  to  the  shares  allotted 
by  the  company,  and  to  the  cash  received  in  respect  of  such 
shares,  and  to  the  receipts  and  payments  of  the  company  on 
capital  account,  be  certified  as  correct  by  the  auditors  (if  any) 
of  the  company. 

(4)  The  directors  shall  cause  a  copy  of  the  report,  certified 
as  aforesaid,  to  be  filed  with  the  Registrar  forthwith  after  the 
sending  thereof  to  the  members  of  the  company. 

(5)  The  directors  shall  cause  a  list  showing  the  names^ 
addresses,  and  descriptions  of  the  members  of  the  company, 
and  the  number  of  shares  held  by  them  respectively,  to  be 
produced  at  the  commencement  of  the  meeting,  and  to  remain 
open  and  accessible  to  any  member  of  the  company  during  the 
continuance  of  the  meeting. 
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(6)  The  members  of  the  company  present  at  the  meeting  Part  YIII. 
shall  be  at  liberty  to  discuss  any  matter  relating  to  the  forma-  ^*^*P'  ^  _ 
tion   of    the   company   or   arising   out   of    the   report,    whether 
previous   notice  has  been  given   or  not,  but  no  resolution  of 

which    notice    has    not    been    given    in    accordance    with    the 
Articles  of  Association  may  be  passed. 

(7)  The  meeting  may  adjourn  from  time  to  time,  and  at 
any  such  adjournment  any  resolution  of  which  notice  has  been 
given  in  accordance  with  the  Articles  of  Association,  either 
before  or  subsequent  to  the  former  meeting,  may  be  passed, 
and  the  adjourned  meeting  shall  have  the  same  powers  as  an 
original  meeting. 

(8)  If  default  is  made  in  filing  such  report  as  aforesaid, 
or  in  holding  the  statutory  meeting,  then,  at  the  expiration 
of  fourteen  days  after  the  last  day  on  which  the  meeting 
ought  to  have  been  held,  any  member  may  petition  the  Court 
for  the  winding-up  of  the  company  ;  and  upon  the  hearing 
of  the  petition  the  court  may  either  direct  that  the  company 
be  wound  up,  or  give  directions  for  the  report  to  be  filed,  or 
a  meeting  to  be  held,  or  make  such  other  order  as  is  just,  and 
may  order  that  the  costs  of  the  petition  be  paid  by  any  persons 
who,  in  the  opinion  of  the  Court,  are  responsible  for  the  default. 

(9)  Section  84  of  the  principal  Act  is  hereby  repealed.  Itepeal. 

20.   (1)  Notwithstanding  anything  in  the  regulations  of  a  Extraordinary 
company,  the  directors  of  a  company  shall,  on  the  requisition  of  JJJ^^^k 
the  holders  of  not  less  than  one-tenth  of  the  issued  capital  of 
the   company  upon   which    all   calls   or   other  sums   then   due 
have  been  paid,  forthwith  proceed  to  convene  an  extraordinary 
general  meeting  of  the  company. 

(2)  The  requisition  shall  state  the  objects  of  the  meeting, 
and  be  signed  by  the  requisitionists  and  deposited  at  the  office 
of  the  company,  and  may  consist  of  several  documents  in  like 
form,  each  signed  by  one  or  more  requisitionists. 

(3)  If  the  directors  of  the  company  do  not  proceed  to  cause 
a  meeting  to  be  held  within  twenty-one  days  from  the  date  of 
the  requisition  being  so  deposited,  the  requisitionists,  or  a 
majority  in  value  of  them,  may  themselves  convene  the 
meeting,  but  any  meeting  so  convened  shall  not  be  held 
after  three  months  from  the  date  of  such  deposit. 

(4)  If  at  any  such  meeting  a  resolution  requiring  confirma- 
tion at  another  meeting  is  passed,  the  directors  shall  forthwith 
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Part  YIII.  convene  a  further  extraordinary  general  meeting  for  the  purjKJ^e 


Chap.  a. 


Half-yearly 
statement. 


Annual 
sammary. 


Sections  80 
and  81  of 
principal  Act 
extended. 


of  considering  the  resolution,  and,  if  thought  fit,  of  confirming 
it  as  a  special  resolution ;  and  if  the  directors  do  not  convene 
the  meeting  within  seven  days  from  the  date  of  the  passing 
of  the  first  resolution  the  requisitionists,  or  a  majority  in  value 
of  them,  may  themselves  convene  the  meeting. 

(5)  Any  meeting  convened  under  this  section  by  the  requisi- 
tionists shall  be  convened  in  the  same  manner  as  nearly  at; 
possible  as  that  in  which  meetings  are  to  be  convened  by 
directors. 

Statement  of  Accounts. 

21.  (1)  In  the  case  of  mining  companies  the  director.^ 
shall  cause  to  be  transmitted  to  every  shareholder  at  his  last 
known  place  of  abode  a  half-yearly  statement  of  the  receipts? 
and  expenditure  of  the  company  during  the  preceding  six 
months,  and  of  the  assets  and  liabilities  of  the  company  at  the 
date  of  the  account,  and  showing  the  amount  (if  any)  in  arrear 
on  the  part  of  each  shareholder. 

(2)  If  default  is  made  in  complying  with  this  section  every 
director  of  the  company  shall  for  each  offence  be  liable  to  a 
penalty  not  exceeding  ten  pounds. 

Annual  Summary. 

22.  (1)  The  summary  mentioned  in  Section  36  of  the 
principal  Act  shall  be  so  framed  as  to  distinguish  betAveen  the 
shares  issued  for  cash  and  the  shares  issued  otherAvise  than  for 
cash  or  only  partly  for  cash,  and  shall,  in  addition  to  the 
particulars  required  by  that  section  to  be  specified,  also  specify — 

{a)  The  total  amount  of  debt  due  from  the  company  in 
respect  of  all  mortgages  required  to  be  registered  under 
this  Act ;  and 

(6)  The  names  and  addresses  of  the  persons  w^ho  are  the 
directors  of  the  company  at  the  date  of  the  summary. 

(2)  The  list  and  summary  mentioned  in  the  said  section 
shall  be  signed  by  the  manager  or  by  the  secretar}'  of  the 
company. 

28.  Sections  80  and  81  of  the  principal  Act,  relating  to  the 
list  of  directors  required  to  be  filed,  shall  apply  to  companies 
having  a  capital  divided  into  shares;  and  the  words  "and  not 
having  a  capital  divided  into  shares"  in  those  sections  are 
hereby  repealed. 
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Audit.  Part  YIII. 

24.   (1)  Every    company    shall    at    each    annual    general ! ! 

meeting   appoint   an   auditor   or   auditors,  to   hold  office  until 

.,  ^        '         -  -  ..  Appointment 

th«  next  annual  general  meetmg.  of  auditors. 

(2)  If  an  appointment  of  auditors  is  not  made  at  an  annual 
general  meeting,  the  Colonial  Secretary  may,  on  the  application 
of  any  member  of  the  company,  appoint  an  auditor  of  the  com- 
j)any  for  the  current  year,  and  fix  the  remuneration  to  be  paid  to 
him  by  the  company  for  his  services. 

(3)  A  director  or  officer  of  the  company  shall  not  be  capal)le 
of  being  appointed  auditor  of  the  company. 

(4)  The  first  auditors  of  the  company  may  be  appointed  by 
the  directors  at  any  time  before  the  first  annual  general  meeting, 
and  if  so  appointed  shall  hold  office  until  that  meeting,  unless 
previously  removed  by  a  resolution  of  the  members  in  general 
meeting,  in  which  case  the  members  at  such  meeting  may 
appoint  auditors. 

(5)  The  directors  of  a  company  may  fill  any  casual  vacancy 
in  the  office  of  auditor,  but  while  any  such  vacancy  continues 
the  surviving  or  continuing  auditor  or  auditors  (if  any)  may 
act. 

26.   (1)  In  any  case  where  the  auditor  appointed  by  the  Where  Audit 

Colonial  Secretary'  under  the  last  preceding  section  is  the  Audit  ^^^  ^  , 
.  ,  *  ^  appointed. 

Office,  the  Audit  Office  shall  have,  in  respect  of  the  company, 

its  accounts,  and  all  persons  dealing  with  the  moneys  of  the 
company,  the  same  powers  as  if  the  company  were  a  local 
authority  within  the  meaning  of  Section  6  of  "  The  Public 
Kevenut^  Act,  1892." 

(2)  The  costs  and  exixjnses  of  the  Audit  Office  in  connection 
with  such  audit  shall  be  payable  out  of  the  assets  of  the  com- 
pany, and  shall  be  paid  into  the  Public  Account  and  form  part 
of  the  Consolidated  Fund. 

26.  The  remuneration  of  the  auditors  of  a  company  shall  Remuneration 
be  fixed  by  the  company  in  general  meeting,  except  that  the       a«a»<»r8- 
remuneration  of    any  auditors  appointed   before   the  statutory 
meeting,  or  to  fill  any  casual  vacancy,  may  be  fixed  by  the 
directors. 

27.  (1)    Every  auditor  of  a  company  shall  have  a  right  of  Rights  and 
access  at  all  times  to  the  books  and  accounts  and  vouchers  of  the  ^°j?-11^' 
company,  and  shall  be  entitled  to  require  from  the  directors  and 


616  THE    COMPANIES    ACT,    1901. 

Audit.      Re^stratioH  of  Mortfages. 

^•"^  YIII.  officers  of   the  company  such  information   and  exphmation  as 
Chap.  2.       jj^^y   y^Q   necessary   for   the   performance   of  the   duties  of   the 
auditors. 

(2)  The  auditors  shall  sign  a  certificate  at  the  foot  of  the 
balance-sheet  stating  whether  or  not  all  their  requirements  as 
auditors  have  been  complied  with,  and  shall  make  a  report  to 
the  members  on  the  accounts  examined  by  them  and  on  every 
balance-sheet  laid  before  the  company  in  general  meeting  during 
their  tenure  of  office. 

(8)  In  every  such  report  the  auditors  shall  state  whether,  in 
their  opinion,  the  balance-sheet  referred  to  in  the  report  is 
properly  draAvn  up,  so  as  to  exhibit  a  true  and  correct  view  of 
the  state  of  the  company's  affairs  as  shown  by  the  books  of  the 
company  ;  and  such  report  shall  be  read  before  the  company'  in 
general  meeting. 

Registration  of  Mortgages. 
Provisions  for  28.   With  respect  to  the  registration  of   mortgages  created 

mort^^"  ^'  ^y  coinpaiiies,  as  required  by  Section  9  of  "  The  Companies  Act 
Amendment  Act,  1900,''  the  following  provisions  shall  apply  : — 

(1)  It  shall  be  the  duty  of  the  manager  and  secretary  of 
a  company  to  cause  to  be  registered  every  mortgage 
created  by  that  company  and  required  to  be  registered 
under  the  said  section,  and  for  that  purpose  to  supply 
the  Registrar  with  the  required  particulars;  but  any 
such  mortgage  may  be  registered  on  the  application 
of  any  person  interested  therein. 

(2)  The  Registrar  shall  cause  a  register-book  to  be  kept, 
wherein  every  such  mortgage  shall  be  entered,  and 
such  register  and  the  documents  entered  therein  shall 
be  open  to  inspection  of  all  persons  on  payment  of  a 
fee  of  one  shilling. 

This  sub-sec.  is  printed  as  amended  by  1902,  No.  51,  Sec.  7. 

(3)  Where  a  series  of  debentures  containing  or  constituting 
any  mortgage,  to  the  benefit  of  which  the  holders  thereof 
are  entitled  pari  passu,  is  created  by  a  company  it  shall 
be  sufficient  to  enter  on  the  register — 

(a)  The  total  amount  secured  by  the  whole  series ; 
and 

(6)  The  dates  of  the  resolutions  creating  the  series, 
and  of  the  covering  deed  (if  any)  by  Avhich  the  security 
is  created  or  defined ;  and 
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(c)  A   general   description  of   the   property  mort-  Part  YIII. 
gaged;  and  ^^*P-  ^' 

(d)  The   names   of  the  trustees    (if   any)   for   the 
debenture-holders. 

(4)  Where  more  than  one  issue  is  made  of  debentures  in 
the  same  series,  the  company  may  require  the  Registrar 
to  enter  in  the  register  the  date  and  amount  of  any 
particular  issue ;  but  an  omission  to  do  this  shall  not 
affect  the  validity  of  the  debentures  issued. 

(5)  On  any  registration  under  Sub-sections  3  and  4  of  this 
section  one  registration-fee  only  as  required  by  the  said 
Section  9  shall  be  payable. 

(6)  The  registration  of  a  mortgage  in  pursuance  of  the  said 
section  shall  not  be  invalid  merely  by  reason  of  any 
accidental  or  inadvertent  omission  or  misstatement  in 
the  copy  lodged  as  required  by  that  section,  provided 
it  substantially  discloses  the  nature  of  the  security,  and 
such  omissions  or  misstatements  are  not  of  such  a 
nature  as  to  be  liable  to  mislead  or  deceive  any  person 
to  his  prejudice. 

(7)  A  Judge  of  the  Supreme  Court,  on  being  satisfied  that 
the  omission  to  register  any  mortgage,  or  the  omission 
or  misstatement  of  any  particular  with  respect  to  any 
mortgage,  was  accidental,  or  due  to  inadvertence,  and 
was  not  of  such  a  nature  as  to  be  liable  to  mislead 
or  deceive  any  person  to  his  prejudice,  may,  on  the 
application  of  any  person  interested,  and  on  such  terms 
and  conditions  as  he  deems  expedient,  order  that  such 
omission  or  misstatement  be  rectified. 

(8)  In  the  case  of  debentures  issued  subsequently  to  the 
coming  into  operation  of  "  The  Companies  Act  Amend- 
ment Act,  1900,"  and  prior  to  the  coming  into  opera- 
tion of  this  Act,  their  registration  shall  be  deemed  to  be 
validly  effected  if  the  particulars  prescribed  by  Sub- 
section 3  of  this  section  are  entered  on  the  register 
within  twenty-eight  days  after  the  coming  into  opera- 
tion of  this  Act,  or  such  extended  period  as  a  Judge 
of  the  Supreme  Court,  on  application  in  that  behalf, 
may  order. 

29.   A  Judge  of  the  Supreme  Court  may,  on  being  satisfied  Memorandum 
that  the  debt,  claim,  or  liability  for  which  any  registered  mort-  ^^  satisfaction 
gage  was  given  has  been  paid  or  satisfied,  order  that  a  memo- 
randum of  satisfaction  be  entered  on  the  register. 
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Windintf-up  by  the  Ck>art. 

80.  If   any  director,  manager,  or  secretary  of  a  comiiany 

makes  default  in  conii)lying  with  any  of  the  requirements  of 
this  Act  relating  to  tlie  registration  of  mortgages,  he  shall,  with- 
out prejudice  to  any  other  liability,  be  liable  to  a  penalty  not 
exceeding  fifty  pounds. 

WiNDLNG-rp  OF  Companies  by  the  Cocrt. 

81.  In  every  case  where,  after  th(»  coming  into  operation  of 
this  Act,  a  company  is  ordered  to  be  wound  up,  or  is  already  in 
course  of  being  Avound  up  by  the  Oourt  under  the  principal  Act, 
the  Official  Assignee  under  "  The  Bankruptcy  Act,  1892,"  of  the 
district  wherein  the  company's  principal  office  is  situate  shall, 
by  force  of  this  Act,  and  without  the  necessity  of  an}'  appoint- 
ment or  order,  be  the  sole  and  Official  Liquidator  of  such  com- 
pany. 

82.  (1)  In  any  such  case  the  Court  may,  on  the  application 
of  any  creditor  or  contributory  of  the  company,  appoint  any 
number  of  fit  jiersons  (not  exceeding  three)  to  \h*  Supervisors 
for  the  j)urpose  of  assisting  and  advising  the  Official  Liquidator 
in  the  winding-up  of  the  company. 

(2)  Any  Supervisor  may  resign  by  notice  in  writing  to  the 
Official  Liquidator,  or  may  be  removed  by  the  Court  on  due 
cause  shown,  and  any  vacancy  occasioned  thereby  or  by  the 
death  of  the  Supervisor  may  be  filled  up  by  the  Court. 

88.  The  Official  Licjuidator  shall  have  regard  to  the  views 
and  advice  of  the  Supervisors  ;  and,  if  any  question  or  difference 
arises  between  him  and  them  or  any  of  them,  the  Court,  on  the 
application  of  the  Official  Liquidator  or  of  any  Supervisor, 
may  give  directions  in  the  matter. 

84.  With  the  consent  of  the  Suj)ervisors  (if  any)  the 
Official  Liquidator  may  from  time  to  time  employ  a  solicitor 
to  assist  him  in  the  performance  of  his  duties. 

86.  (1)  The  Official  Liquidator  and  each  Supervisor  shall 
be  entitled  to  such  remuneration  out  of  the  assets  of  the  com- 
pany as  is  fixed  by  the  Court. 

(2)  Such  remuneration  shall  be  a  first  charge  on  the  assets 
of  the  company,  and,  in  the  case  of  the  Official  Assignee,  shall 
be  paid  into  the  Public  Account  and  form  part  of  the  Consoli- 
dated Fund. 

86.  The  Official  Liquidator  shall  be  described  by  the  style 
of  the  Official  Liquidator  of  the  particular  company  in  respect  of 
which  he  is  appointed,  and  not  by  his  individual  name ;  he  shall 
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take   into  his  custody  or  under   his  control    all    the   property,  Part  YIII. 
effects,  and  thinj^s  in  action  to  which  the  company  is  or  aj)i)ears  C**P«  2. 
to  he  entitled,  and  shall  perform  such  duties  in  reference  to  the 
Avinding-up  of  the  company  as  are  imposed  hy  the  Court 

87.  On  the  application  of  the  Official  Liquidator,  the  Court  Deputy  Offi 
may,  in  the  course  of  the  winding-up  of  a  company,  appoint  the  ^**tjjr    "* 
Deputy  Assignee  or  other  fit  person  to  act  in  lieu  of  the  Official 
Liquidator,  under  the  style  of  the  "  Deputy  Official  Liquidator  "  ; 

and  in  such  case,  ami  for  the  purposes  of  such  winding-up,  the 
l)er6on  so  appointed  shall  have  all  the  powers  and  functions 
of  the  Official  Liquidator. 

88.  In    every  case    where  the    Deputy   Official   Liquidator  Remuneration 
acts  in  the  winding-up  of  a  company   he  shall  he  entitled  to  offidarLiqui- 
receive,  out  of  moneys  to  he  appropriated  by  Parliament,  such  dator  when 
remuneration  as  the  Governor  directs,  in  no  case  exceeding  the  *^^  *"^" 
amount  paid  into  the  Public  Account  in  respect  of  the  Official 
Liquidator's  remuneration  for  such  winding-up. 

89.  The  provisions  of  Section  149  of  '*The  Bankruptcy  Act,  Official  Liqui- 
1892,"  relating  to  accounts  and  audit,  shall,  mutatis  mutandis,  ^^^^^^d 
apply  to  the  Official  Assignee  as  Official  Li([uidator.  audit. 

40.    (1)  On  the  application  of  any  creditor,  or  shareholder,  Court  may 
or  contributory  of   a   company   in  course  of   being   wound    u])  ^^J»g  g!" 
l>y  order  of  the  Court,  whether  the  winding-up  was  commenced  counts  to  be 
l>efore  or  after  the  coming  into  o^Hjration  of  this  Act,  the  Court  AudU  Office 
may  order  that  the  accounts  of  the   liquidator   or    liquidators 
(other    than    the    Official    Assignee)    shall    1m»    audited    by    the 
Audit  Office,  and  in  such  case  the  Audit  Office  shall  have,  in 
respect  of  the  liquidators,  their  accounts,  and  all  i>ersons  dealing 
with  the  moneys  of  the  company,  the  same  poAvers  as  it  would 
possess  if  the  Official  Assignee  Avere  the  Official  Liquidator. 

(2)  The  costs  and  expenses  of  the  Audit  Office  in  con- 
nection with  such  audit  shall  be  payable  out  of  the  assets  of 
the  company,  and  shall  be  paid  into  the  Public  Account  and 
form  part  of  the  Consolidated  Fund  : 

Provided  that  if  there  are  no  assets  available  for  the  pay- 
ment of  such  costs  and  expenses,  or  if  by  reason  of  the  accounts 
having  been  already  audited,  in  whole  or  in  part,  by  an 
auditor  other  than  the  Audit  Office,  or  for  any  other  reason, 
the  Court  is  of  opinion  that  the  same  should  not  be  payable 
out  of  the  assets  of  the  company,  the  order  for  audit  by  the 
Audit  Office  shall  not  he  made  unless  the  applicant  is  willing 
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THE   COMPANIES   ACT,   1901. 

I>eftinet  Oompanies.      MiaodUaiiMius. 

to  pay  such  costs  and  expenses,  and  gives  security  to  the  satis- 
faction of  the  Court  for  the  payment  thereof:  Provided  also 
that  upon  giving  such  security  the  applicant  shall  be  entitled 
to  the  order  as  of  right. 

41.  Sections  156,  156,  157,  and  160  of  the  principal  Act, 
and  Sections  86  to  94  of  "  The  Mining  Companies  Act,  1894," 
are  hereby  repealed. 

Defunct  Companies. 

42.  Where  a  company  is  being  wound  up  and  the  Registrar 
has  reasonable  cause  to  believe  that  no  liquidator  is  acting,  or  that 
the  affairs  of  the  company  are  fully  wound  up,  and  the  returns 
required  to  be  made  by  the  liquidator  have  not  been  made  for 
a  period  of  six  months  after  notice  by  the  Registrar  demanding 
the  returns  has  been  sent  by  post  to  the  registered  oflBce  of  the 
company,  or  to  the  liquidator  at  his  last  known  place  of  business, 
the  provisions  of  Section  10  of  "  The  Companies  Act  Amend- 
ment Act,  1900,"  shall  apply  in  like  manner  as  if  the  Registrar 
had  not  within  one  month  after  sending  the  second  letter  therein 
mentioned  received  any  answer  thereto. 

Miscellaneous. 

48.  The  Fourth  Schedule  to  ''  The  Mining  Companies  Act, 
1894,"  is  hereby  amended  by  the  addition  of  the  following  words 
under  the  heading  ** Debts,"  at  the  end  of  the  said  Schedule: 
"  The  amount  of  debts  owing  by  the  company." 

44.  Where  any  land  or  other  property  or  any  rights  are 
acquired  by  a  company  otherwise  than  for  cash,  the  deed  of  sale 
or  transfer,  or  a  true  copy  thereof,  shall  at  all  times  be  kept  at 
the  registered  office  of  the  company,  and  shall  there  be  open  to 
the  inspection  of  any  shareholder  free  of  charge  during  the 
usual  business  hours. 


46;  Notwithstanding  anything  contained  in  this  Act,  Sec- 
tions 32  and  33  of  "  The  Mining  Companies  Act,  1894,"  shall 
apply  to  all  mining  companies  registered  under  "  The  Com- 
panies  Act,  1882,"  or  any  of  its  amendments. 


Repealed  by  Sec.  6  (3)  of  1902,  No.  51. 


Application  to  Mining  Companies. 

Application  to  48«   "  The  Companies  Act  Amendment  Act,  1900,"  and  this 

raining  com-     ^^^  shall  apply  to  all  companies,  whether  registered  under  the 

principal  Act  or  "  The  Mining  Companies  Act,  1894. 


pantes. 
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Part  YIII. 
The   Companies  Amendment  Aet^  1B03,  No.  51.  Chap.  2. 


An  Act  to  amend  "The  Companies  Act,  1901."  Title. 

[Srd  October,  1902, 

BE  IT  ENACTED  by  the  G^eral  Assembly  of  New  Zealand 
in  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : — 

1.  The  Short  Title  of  this  Act  is  "  The  Companies  Amend-  short  Title, 
ment  Act,  1902  "  ;   and  it  shall  form  part  of  and  be  read  to- 
gether with  "The  Companies  Act,  1901''  (hereinafter  referred 

to  as  "  The  principal  Act "). 

2.  Section  3  of  the  principal  Act  (relating  to  the  incorpora-  Section  3  of 
tion  of  companies)  is  hereby  amended  by  repealing  the  words  x*t^""^*S2d 
"  and  the  subscribers  "  in  Sub-section  2  thereof,  and  substituting 

in  lieu  thereof  the  words  "  or  the  subscribers." 

8.   Section  6  of  the  principal  Act  (relating  to  the  appoint-  Section  ($  of 
ment  of  directors)  is  hereby  amended  by  repealing  the  words  ^^^f^^'^^^J^ 
"  signed  or  filed  "  in  paragraph  (a)  of  Sub-section  1  thereof,  and 
substituting  in  lieu  thereof  the  words  "signed  and  filed." 

4.   Section   11  of  the  principal  Act  (relating  to  the  com-  Section  11  of 

niencement  of   business  by  companies)  is  hereby  amended  bv  *^®princ»P*4 
1.         .1  ^      It  *       .^  .1      ,    •  „    .       ^    ,  .         Act  amended, 

repealing  the  words      in  the  prescribed  form "  m  Sub-section 

1  thereof. 

6.   (1)  In  any  proceedings  against  a  shareholder  for  pay-  Enforcement 
ment  of  calls  it  shall  be  a  sufficient  defence  if  the  defendant  o^  p^and 
proves  that  at  the  date  of  the  commencement  of  the  proceedings  shares  depen- 
any  calls  payable  in  respect  of  shares  held  by  any  director  of  ^l©'^* />"  P»y- 
the  company  were  unpaid.  by  directors. 

(2)  Notwithstanding  anything  in  "  The  Mining  Companies 
Act,  1894,"  no  shares  (except  those  held  by  directors  of  the  com- 
pany) shall  be  forfeited  under  that  Act  for  non-payment  of  calls 
unless  the  calls  payable  by  the  directors  on  the  shares  held  by 
them  or  any  of  them  have  at  the  date  of  the  forfeiture  been 
paid. 

(3)  Every  director  who  within  two  months  from  the  due 
date  thereof  fails  to  pay  any  call  on  shares  held  by  him  shall, 
ijiso  facto,  cease  to  be  a  director. 

(4)  This  section  applies  to  all  companies,  whether  registered 
before  or  after  the  commencement  of  this  Act. 
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Repeal. 

Section  28  of 
the  principal 
Act  amended. 


Regulations. 


Half-yearly  StateHMiits,  fto. 

(5)  This  section  is  in  substitution  of  Sub-sections  8  and  4 
of  Section  17  of  the  principal  Act,  which  sub-sections  are  hereby 
accordingly  repealed. 

6.  (1)  Sections  82  and  88  of  "The  Mining  Companies  Act, 
1894,"  shall,  mutatis  wutnndu,  apply  to  the  half-yearly  state- 
ments referred  to  in  Section  21  of  the  ])rincipal  Act,  and  to  the 
books  of  accounts  from  which  such  statements  are  compiled. 

(2)  For  the  pur}>oses  of  the  said  Section  21  the  expression 
"  mining  companies  "  includes  all  companies  formed  for  mining 
purposes  as  defined  by  '*  The  Mining  Companies  Act,  1894," 
whether  registered  under  that  Act  or  under  "•The  Companie.s 
Act,  1882." 

(8)  Section  45  of  the  principal  Act  is  hereby  repealed. 

7.  Section  28  of  the  principal  Act  (relating  to  the  registra- 
tion of  mortgages)  is  hereby  amended  by  repealing  the  words 
"the  Registrar  shall  keep  an  index  of  the  register  in  such 
manner  and  form  as  is  prescribed  by  the  Governor. 

8.  The  Governor  may  l)y  Order  in  Council  from  tuin-  to 
time  make  regulations  prescribing  forms  and  procedure  for 
carrying  into  effect  the  provisions  of  the  principal  Act  and  this 
Act."^ 
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Note.— References  to  the  Act  and  Rules  are  printed  in  bold  type. 
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Accident  Insurance  Companies 
Accounts  of  Companies — 

Doable  account  system     •  ■  .  . 

Single  account  system      -  -  .  . 

Action — 

By  company  against  member 
Allotment  of  Shares — 

And  notice  constitute  acceptance 

Form  of  notice  of  .... 
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Must  be  made  within  reasonable  time 
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Return  to  be  filed  -  .  _  . 
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In  fictitious  name  -  .  .  . 

May  be  made  before  registration 

Need  not  be  in  writing     .  -  .  _ 

On  condition         ..... 
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Akticlek  of  Association — continueil. 

Not  a  contract  between  individual  members  of  company 
Notice  of,  presumed  .... 

Relation  of «  to  Memorandum  of  Association 
Signature  and  attestation  of         -  •  • 

Stamp  duty  on      - 
Statutory  Forms  of — 

Of  company  limited  by  shares  (Table  A) 
Of  company  limited  by  guarantee  (Form  B) 
Of  unlimited  company  (Fonn  D) 

AsrtETS — 

Are  either  capital  or  not-capital   - 
Not-capital,  how  may  be  dealt  with 
Valuation  of  -  -  -  -  - 

Wasting    ------ 

Ahsociatioks — 

Not  formed  for  gain  - 

Unregistered         .  -  -  -  . 

Attorney — 

Of  company,  execution  of  instruments  by 
Of  foreign  company ;  see  Foreign  Company. 

Audftors — 

Appointment  of    - 

Are  officers  of  company    -  -  -  - 
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Borrowing  Powsbs — cotitintud.  pkok. 

Irregular  exercise  of          ------            -  214 

May  be  express  or  implied            ......  213 

Money  lent  in  excess  of  ^  irrecoverable      -            -            .            -            -  213 
Reserved  capital  may  not  be  mortgaged  -                                                -214 

Trading  company  may  mortgage  its  uncalled  capital                   -  214 

Branch  Reoibters — 

Company  may  keep  in  places  outside  New  Zealand  3TO 

Duplicates  of,  to  be  kept  at  principal  office         ....  370 

Entries  in,  to  be  evidence             ......  370 

Estate  duty  on  shares  registered  in          -            -            -            -            -  371 

BRrriSH  AND  Foreign  Companieb — 
See  Foreign  Company. 

Brokerage — 

Payment  of          -------            -  344 

Building  Societies — 

Winding-up  of      -            -                        -            -            -                        -  290 

Burden  of  Proof — 

In  actions  for  misrepresentation  in  Prospectus   .            -            -            .  363 

C 

Catxh — 

Application  and  allotment  moneys  are  not          ....  166 

Directors  may  make         .......  167 

Duty  of  directors  to  enforce         ......  168 

Form  of  notice  of              .......  277 

Form  of  resolution  making          ......  277 

Interest  on  moneys  paid  in  advance. of    .....  168 

Interest  on  overdue          .......  168 

Irregular,  may  be  confirmed         ......  167 

Liability  for,  a  simple  contract  debt         .....  167 

Liability  for,  continues  after  forfeiture    -        •    -                        -            -  168 

Liability  for,  of  estate  of  deceased  shareholder  ....  168 

Liability  for,  of  joint  owners  of  shares   -  -54,  168 

Meanings  of  word             -.-..-.  166 

Must  be  made  in  accordance  with  Articles           -            -            -            .  167 

Must  be  made  in  the  interests  of  the  company  ....  167 

Order  for,  in  course  of  winding-up          .            .            .            .            -  477 

Particulars  of  resolution  making             .....  167 

Payment  of,  by  directors              ......  343 

Cancellation  of  Capital       ......        3o-36,  342 

Capital — 

Amount  of,  must  be  stated  in  Memorandum  of  Association       -            .  .5 
Circulating                        -            -                                                -            -  29. 247 

Creditors  entitled  to  look  to  -  -  -  -        5,  236, 246 

Dividends  not  payable  out  of        -  -  -  -  -  -    5,  235 

Fixed  and  floating  -  -  -  -  -  29, 247 

Floating,  means  capital  expended  in  earning  profits       -            -            -  258 

Increase  of  ;   see  Increase  of  Capital. 

Loss  of,  not  ground  for  winding-up         .....  246 

Ix>st,  need  not  be  replaced            ......  238 
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May  be  nsed  to  recoup  profits       ......        254 

May  not  be  returned  to  members  -  -  -        5,  2B6,  246 

Need  not  be  maintained  at  a  certain  figure  .  -  -  -        247 

Nominal    ...----  -  28 

Not  a  debt  owing  by  company      ......        251 

Paid-up    .....----  29 

Reduction  of  ;    see  Reduction  of  CAprrAL. 

Reserve  ;    see  Rrreiivr  Capftal. 

Subscribed  -  -  -  -  -  -         ■  -  29 

Uncalled 29 

Unissued  .-..----.  29 

What  is  payment  out  of  -  -  -        236 

Ckutipicate  of  Incorporation — 

Conclusive  evidence  of  registration  of  company  127,  838 

Obtained  by  fraud  .......         128 

Certificate  of  Shares — 
See  Share  Certificate. 

Certification — 

See  Transfer  of  Shares. 

Commencement  of  Business — 

Date  when  company  entitled  to  commence  business       -  -  -     95-96 

Declaration  as  to  allotment  of  shares,  &c.  -     21,  95,  864 

Form  of         ........        276 

Declaration  where  no  Prospectus  issued  -  -     14,  94,  865 

Form  of        --------  14 

Registrar's  certificate  21,  865 

Commission — 

Payment  of  -  -  -----  50,  848 

Companies  Act  1903  .......  819-470 

Application  of,  to  companies  registered  under  former  Acts  421 

Does  not  apply  to  banks  .......      325 

Registration  of  existing  companies  under  422-429 

■Company — 

A  person  in  law    --.-....  2 

Assignee  of,  may  sue  and  be  sued  in  his  own  name  884 

Can  act  only  by  or  through  its  members-  -  -  183,  197 

Cannot  take  away  statutory  rights  from  members  ...  5 

Carrying  on  business  with  less  than  seven  members  208,  291,  378 

Certificate  of  Incorporation         .....  127,  128 

Change  in  constitution  or  objects  pf — 

Interests  of  members  and  creditors  to  be  preserved  886 

Must  be  confirmed  by  Court  .....      3SB 

Registration  of  confirming  order     .....      337 

When  confirming  order  may  be  made  ....      337 

Change  of  name  of  ------  -      885 

Dissolution  of  ;  see  Dissolution  of  Company. 

Entitled  to  commence  business ;  see  Commencement  of  Business. 

Foreign  ;  see  Foreign  Company. 

Has  not  the  powers  of  a  common  law  corporation  ...  2 

How  bound  ........        igs 
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Company — continued.  paob. 

Implied  powers  of  .......     27-28 

Incorporated  outside  New  Zealand  ;  see  Foheion  Compaht. 

Incorporation  of ;  see  Incorpobation  of  Covpasy. 

Indoor  llanagement  of — 

Ck>urt  will  interfere  in  certain  cases  ....        212 

Strangers  not  concerned  with  irregularities  not  tUtra  vires  -  -    6,  211 

Inspection  of  affairs  of  ;  see  Inspection. 

Insurance :  see  Insurance  Companies. 

Is  the'**  creature  of  statute  "       ......  2 

Issuing  Prospectus  after  commencement  of  business  -  -     94-96 

How  far  liable  for  acts  of  its  agents         .....        210 

Limited  by  guarantee  :    see  Guarantee  Companies. 

Must  obtain  annual  licence  ......  21 

Name  of — 

May  limit  general  words  in  Memorandum    •  -  -  -  27 

Must  not  be  misleading         .....  24,  888 

Publication  of  ------  -      872 

Objects  of — 

May  be  either  primary  or  subsidiary  -  -  -  -  25 

Must  be  lawful  -  -  -  -  -  -      3,  24 

Powers  of,  limited  by  Memorandum  of  Association        •  -      2,  2S 

Power  to  borrow :  see  Borrowing  Powers. 

Pi'iTate :  see  Private  Companies. 

VMfluri-private ;  see  Qimiw-Prjvate  Companies. 

Reconstruction  of  .......        41^ 

Registered  office  of  ------  -      872 

Registration  of ;  see  Registration  of  Company. 

Re-registration  of ;  see  Re-reoibtration  of  Companies. 

WTien  empowered  to  sell  its  undertaking  ....        41ft 

COMPROMISEB — 

See  Winding-up. 

Consolidation  of  Shares — 
See  Shares. 

CoxsTirunoN  of  Company — 

See  Incorporation  of  Company,  Registration  of  Company. 

Contract — 

By  company,  how  made  .......      332 

Foi-m  of  resolution  to  seal    ----.-        278 

''  Constituting  title  of  allottee  "  to  paid-up  shares,  form  of       -  -        118 

Filing  of,  where  shares  issued  otherwise  than  for  cash   -     21,  115,  363,  864 
For  issue  of  paid-up  shares,  requisites  of  -  -  -  114-118 

Made  before  company  entitled  to  commence  business     -  -  -      866 

Made  before  incorporation  of  company  -----  51 

*'  Material  "  ;  see  Prospectus. 

Preliminary;  see  Preliminary  Contracts, 

To  take  shares,  constituent  parts  of        -  -  -  -  -        150 

Rescission  of  -  -  -  -  -  -  -        311 

C  oxtributories — 

Compelling  payment  out  of  estate  of  deceased    ....      MO 
Death  or  bankruptcy  of    -  -  -  -      898 

Holders  of  share-wan*ants  or  stock  have  rights  of  -  -  298,  894 
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Lists  of 310,  8M,  406,  476 

Maori,  to  be  served  with  translation  of  proceedings  in  winding-up        -        312 
Meaning  of  word  .......      392 

Meetings  of,  in  winding-up  303,  895,  408,  479 

Members  who  have  forfeited  their  shares,  how  far  liable  as  311 

Nature  of  liability  of        ------  -      392 

Order  of  Ck>art  conclusive  evidence  against        ....      400 

Past  members  how  far  liable  as  •  -  810,  846 

Persons  not  on  the  register  of  members  may  be  liable  as  -        1*48 

Right  of,  to  supersede  voluntary  winding-up       -  294,  297,  407 

Rights  of,  in  winding-up,  to  be  adjusted  by  Court  or  liquidators        400,  404 
When  entitled  to  present  petition  for  winding-up  -  -  -      894 

Who  may  be         •  -     5,  310,  846 

Conversion — 

Op  Business  into  Company — 

Advantages  of  ......  137-138 

Form  of  Agreement  for        -  •  -  -  -  141-143 

Fraudulent  if  for  the  purpose  of  defeating  creditors  -  •        138 

Liabilities  of  old  firm  ......        139 

Procedure  .-.-...        X40 

Of  shares  into  stock ;  see  Shares. 
Coupon — 

Interest — 

Attached  to  debentures  for  fixed  period        -  -  -  -        216 

Form  of         -  -  -  -  -  -  -  -        218 

Payable  to  bearer      -.-.-_.        2I6 
CREDrroRS — 

May  be  called  on  to  prove  within  certain  time     -  -  .  -      400 

Meetings  of,  in  winding-up  303,  895,  408,  479 

Of  company,  to  be  preferred  to  members  ....      ^7 

Protection  of        .......         872-878 

Right  of,  to  supersede  voluntary  winding-up                   -  294,  304,  407 

When  entitled  to  winding-up  order  ex  dtf&ttojtMtitue      -            •  -        296 

Who  are 295-297,  894 

D 

Debenture-holders — 

Remedies  of         .......  228-232 

Rights  of,  as  against  workmen  claiming  compensation  -  -  -        228 

Debentures — 

Advantages  of  raising  capital  by  .  _  .  .  .        217 

Agreement  to  issue  .......        2I6 

Creating  a  "  floating  charge  "      ......        215 

And  see  Floatino  Charge 
Definition  of,  no  precise  ......        215 

Form  of    .-------  217-224 

How  payable        .-.--...        2I6 
Incidents  of  -------  -        215 

Interest  coupons ;  see  Coupon. 

Mortgage  --------.        215 

And  see  Mortgage. 
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"Naked" 215,  232 

Need  not  be  stamped        -------        233 

Of  British  company  need  not  be  registered  under  Chattels  Transfer  Act        227 
Perpetual  ---------        215 

Power  to  issue  may  be  implied     .-----        214 

Priority  of,  inter  $e  -  -  -  -  -  -  -        216 

Redemption  by  Drawings  ..----        225 

Registration  of 216,  232 

Successive  .....---        216 

Debentube  Stock        ...-----        224 

Debts — 

**  Due  and  presently  payable "      -  -  295-296 

Due  by  company,  proof  of,  in  winding-up  ...  -      476 

Deceit — 

Action  op  ..------         1>8 

Against  company  for  fraud  of  agent  ...  -        210 

Declaration — 

Of  allotment  of  shares    -  -  -  -  -  -  -  21 

Of  compliance  with  statute — 

Forms  of        -.----  13»  1»»  ^^ 

Stamp  duty  on  -------  12i 

That  company  is  entitled  to  commence  business,  forms  of         -  - 14,  274 

To  be  filed  where  no  prospectus  issued    -  -  -      14,  94,  365 

Deed  of  Settlement-  .-.----      385 

Deferred  Shares— 

See  Shares,  different  classes  of. 
Derry  v.  Peek,  vbcision  in      -  -  -  -  -  -  -  98 

Directors — 

Acts  by  directors  de  facto             ......  201 

Appointment  of    -                        -            -                                    -            ■  ^^ 

Appointment  of  first        -  -  -  -  -  -  -  50,  71 

Form  of 20 

Are  agents  of  company    -------  198 

Bound  to  exercise  reasonable  care            .            .            -            -            -  203 

Breach  of  trust  by            ------            -  206 

Committee  of,  form  of  resolution  appointing      .            -            -            -  278 

Consent  to  act,  certificate  of        -           -           -           -           -            17,  347 

Contracting  with  company          ------  206 

Contribution  from  co-directors     ------  366 

Contributions  required  from,  where  liability  unlimited  -            -            -  367 

Declaration  by,  where  no  Pi-ospectus  issued        -            -            -     14,  94,  836 

Delegation  of  powers  by               .---.-  199 

Director  excluded  by  fellow  directors       -----  200 

Duties  with  regard  to  declaring  a  dividend          -            -      •      -            -  254 

Entitled  to  indemnity       -------  203 

Exceeding  authority,  within  rule  in  CoUen  v.  Wrig)U     -  -  197,  202 

Fees  of,  not  payable  unless  provided  for  in  Articles        -            -            -  202 

When  to  be  withheld             ------  349 

First,  usually  vacate  office  at  statutory  meeting              -           -           -  199 
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First  meeting  of  -  -  -  -  -  -  -  -  20,  268 

Agenda  paper  for      -  -  -  -  -  -  26^ 

Honestly  exercising  discretion,  not  liable  for  negligence  -  203-204 

Improper  insertion  of  name  in  Prospectus  ....      866- 

Justified  in  relying  on  their  officers         ....  204,  257 

LlABILITT  OF — 

As  trustees  of  company's  funds        -----        198- 

For  misfeasance        -------        20G- 

For  negligence  ------  203-204 

For  non-disclosure  in  Prospectus      -----      352 

For  secret  profits       ..--.--        20.'> 
For  statements  in  Prospectus  -  .  .  -         863-356 

May  be  unlimited  although  company  limited  -  -  366' 

Narrower  than  that  of  trustees         .....        205- 

List  of,  to  be  sent  to  registrar      ...--.      867 

MSETINOS   OF — 

How  convened  -------        194 

Number  of  directors  below  minimum  -  .  .  .        195 

Notice  convening,  form  of    -  -  -  -  -  -        272 

Notice  of  business  unnecessary         -----        19ft 

Notice  to  all  directors  necessary        -----        195 

Quorum         --------        198 

Payment  of  calls  by         ------  -      848 

Paying  dividend  on  delusive  balance  sheet  -  -  .  -        252 

Powers  usually  given  to    -  -  -  -  -  -  197,  202 

Proof  on,  that  dividend  was  paid  out  of  profits  .  -  -  -        257 

Qualification  of  ------  2OO,  847 

Form  of  contract  to  take  qualification  shares  -  -  -  17 

Share  warrants  to  bearer  no  qualification     -  .  -  .        201 

Time  limited  for  obtaining  qualification       ...  -      846 

Power  of,  to  bind  the  company    -----  197,  202 

Powers  of,  fiduciary         ----...  7 

Statutory  duties  of  -------        207 

Subscribers  to  Memorandum  of  Association  may  be  first  -  847 

Tenure  of  office,  how  terminated  _  -  .  .  .        2OO 

Valuation  of  assets  by     -  -  -  -  -  -        256 

Dissolution  of  Company         --.-.-_      416 
Forms — 

Affidavit  on  application        .-..-.      488 
Notice  of  affidavit  being  lodged         .....      499 

Notice  of  dissolution  -...--      439 

Notice  of  objection   -------      469 

Notice  of  objection  being  lodged      .  -  .  .  .      439 

Not  to  bar  prosecutions,  dkc,  for  fraud,  or  proceedings  for  winding-up 

by  Court  ----.-..      419 

Where  company  wound-up  by  Court       -  -  -  -        401,  606 

Where  company  wound-up  voluntarily    -----      407 

Dn^n^ENDS  AND  Profits  -..-..        284,  268 

Capital  may  not  be  returned  to  members  as        ■  -  -  246,  248> 

Duties  of  directors  with  regard  to  -  -  -  -  -        254 

Form  of  resolution  declaring       -----  278,  27^ 
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Dividends  and  Profits — continued,  page. 
Fund  available  for — 

On  single  account  system     -.-..-  252 

On  double  account  system    -            -            -         -  -            -            -  2-52 

May  be  paid  in  certain  cases  out  of  borrowed  money      ...  253 
May  be  paid  out  of  accretions  to  capital              ...            236,  231 
May  be  paid  out  of  current  profits  notwithstanding  loss  of  capital 

35,  240,  247 

May  be  paid  out  of  proceeds  of  wasting  asset     -           -  234,  236  et  neq.^  341 
"  May  be  paid  out  of  profits  only,"  meaning  of  "  profits  "        -     246,  248-252 

May  not  be  paid  till  loss  of  floating  capital  made  good-  -            -            -  247 

Payable  in  cash    --------  258 

Payment  of,  must  not  reduce  subscribed  capital             -            -            -  235 

Profits  available  for  payment  of  -                        -            -            -            -  262 

Right  to  recover,  barred  by  Statute  of  Limitations         -            -            -  258 

Documents — 

Secondary  evidence  of      -            -            -            -            -            -            -  328 

E 

EgurrABLE  Interests  in  Shares        .....            5.5,  429 

Estate  Duty — 

When  payable  on  death  of  member  registered  in  branch  register           -  371 

Estoppel — 

And  implied  contract       .......  1^ 

Membership  by     -            -            -            -            -            -            -            -  162 

Of  company  issuing  share  certificate       -            ...            -  164 

Of  company,  limits  of     -            -            -            -            -            -            -  171 

Evidence — 

Books,  Ac,  of  company  evidence  in  winding-up             -  411 
Certificate  of  Incorporation  conclusive    -            .            .            -          128, 
Copies  of  documents  receivable  in          -            -            -            -            - 

English  certificate  of  incorporation  proves  itself             -            -            -  128 

Minutes  of  meetings  are               ......  384 

Register  of  members  is    -                        -  869 

Share  certificate  is  prima  facie  evidence  of  title  to  shares          -            -  334 

Executor — 

Liability  of,  as  registered  holder  of  shares          ....  335 

"Expert" 

Making  of  false  document  by      -            -            -            -           -            -  356 

Who  is,  for  purposes  of  Prospectus         .....  354 

Extraordinary  Resolution — 
See  Resolution. 


Fees  and  Stamp  Duties        ......  119-126 

Annual  licence  fee            ------            -  121 

Companies  exempted  from   -            -            -            -            -            -  122 

Payable  by  insurance  companies      .            -            .            .            .  123 

Miscellaneous       ----....  121 

Of  Court,  in  winding-up              ......  434 

On  registration                 -            -            -            -            -            -          120,  327 
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On  ti'ansfer  of  shares       -------  124 

Statutory  provisions  relating  to-  -  -  -  -  -119 

Fines — 

Imposed  under  Companies  Act,  1903,  recovery  of           -            -            -  384 

Fire  Inbukance  Companies — 
See  Insurance  Companies. 

Fixating  Charge        -            -            -            -            -            -          215  ct  neq.,  377 

After  given  specific  mortgages  take  priority  of    -            -            -            -  226 

Meaning  of  term 225,  377 

Remedies  of  debenture  holders    -----  229-232 

Rights  of  debenture  holders  as  against  execution  creditor  -  226-227 

Rights  of  debenture  holders  on  a  winding-up      -            -            -            -  226 

Transactions  in   the  ordinary  courae  of  business  good  as  against 

debenture  holders         ------  226 

When  and  how  enforceable  .  .  .  -  .  228,  229 

When  debenture  holders  may  intervene               .            .            -            -  225 

FoHKioN  Company — 

Acts  of  attorney  to  bind  company           -----  430 

Conditions  precedent  to  commencing  business    -            -            -            -  283 

Contracts  by         -------            -  *^^^ 

Deposits  i-equired  from  foreign  insurance  companies      -            -            -  283 

Domicile  of,  governs  interests  of  shareholders    -            .            -            -  285 

Evidence  of  incorporation  of       -            -                                     -          284,  433 

Forfeiture  of  shares  in     -            -            -            -            -            -            -  286 

In  liquidation,  rights  of  English  creditors           ...            -  285 

May  appoint  attorney  within  New  Zealand         ...            -  429 

May  sue  or  be  sued  in  corporate  name    .            .            -            -            -  285 

Notice  of  intention  to  commence  business          _            -            -            -  431 

Notice  of  intention  to  cease  carrying  on  business           -            -            -  433 

Office  of,  in  New  Zealand            ------  430 

Power  of  Attorney  given  by — 

Declaration  endorsed  on        -----            -  431 

Declaration  of  non-revocation          .            .            .            -            .  432 

To  be  deposited         -------  430 

To  continue  in  force  until  notice  of  revocation        -            -            -  432 

Procedure  in  actions  against,  governed  by  lex  fori          -            -            -  286 

Shareholder  in,  when  bound  by  foreign  judgment          -  286 

Status  of  receiver  appointed  in  England             ....  285 

Transfers  in  blank           ---_--.  284 

When  deemed  to  be  resident  in  colony    -----  284 

Winding-up — 

Contributories            -..----  486 

Court  may  stay  legal  proceedings  against  company  or  contributory  436 

Court  may  vest  property  of  company  in  Official  Liquidator            -  436 

Declaration  of  liquidator  conclusive  as  to  certain  facts       .            -  435 

English  order  to  wind-up  binds  property  in  New  Zealand  -            -  285 

Foreign  company  may  be  wound  up  by  Court  in  New  Zealand        -  285 
Foreign  company  not  deemed  to  be  a  company  under  the  Act 

unless  ordered  to  be  wound  up  by  Court    -            -            -  437 

Powers  of  liquidator             --...-  435 


()34  INDEX. 
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Protection  of  persons  dealing  with  liquidator           -                         -  436 

When  company  deemed  unable  to  pay  its  debts       ...  484 

WHien  company  may  be  wound  up  by  the  Court  435 

F 

FOUFKITURK    OF    ShAUES — 

Annulment  of       -------            -  171 

For  non-payment  of  calls,  power  to  be  exercised  only  in  last  resort       -  169 

Involving  diminution  of  capital               .....  169 

Otherwise  Jthan  for  non-payment  of  calls,  invalidity  of  Articles  pro- 
viding for            ------            -  169 

Power  of,  imphed  by  statute        ....  168,  367*  441 

Power  of,  must  be  exercised  in  interests  of  company      -            -            -  169 

Ilemedy  where  forfeiture  iiregnlar           .            .            .            _            .  170 
Sale  of  forfeited  shares    ------              61,  171 

Terminates  shai'eholder's  liability,  except  in  certain  cases         -            -  170 

FoiMiEi*  Transfkks — 

See  Transfer  of  Shares. 

Foumation  of  Company — 

Sea  Incorporation  of  Company,  Kkoistration  of  Company. 

Form  of  Annual  Statement — 
See  Table  B. 

FOUMK — 

Application  for  shares  where  no  prospectus        ....  273 

Declaration  that  company  is  entitled  to  conmmence  business    -            -  274 

Notice  of  allotment          .......  274 

Notice  of  call       ........  277 

Notice  of  oixiinary  meeting          ...            .            -            .            .  273 

Notice  that  shares  liable  to  forfeiture      .....  277 

Report  to  members          .......  276 

Resolution  adopting  common  seal           .....  278 

Resolution  allotting  paid-up  shares          .....  274 

Resolution  allotting  shares  with  full  liability       ....  273 

liesolution  appointing  committee  of  directors     .            -            -            -  278 

Resolution  approving  transfer     ------  278 

Resolution  declaring  a  dividend  .  -  .  .  278,  279 

Resolution  forfeiting  shares         ......  278 

Resolution  increasing  capital       ......  279 

Resolution  making  call    -------  277 

Resolution  to  convene  extraoi-dinary  general  meeting     -            -            -  278 

Resolution  to  give  notice  prior  to  forfeiture         .            .            -            .  277 

Resolution  to  open  banking  account                    ....  278 

Resolution  to  seal  contract           ......  278 

Return  of  allotment  of  shares    -----.  275 

In  Second  Schedule  to  Companies  Act,  1903 — 

Form  A. — Memorandum  of   Association  of  company  limited  by 

shares         .......  450 

Fonn  B.; — Memorandum  and  Articles  of  company  limited  by 

guarantee  and  not  having  a  capital  divided  into  shares  461-466 

Form  C. — Memorandum  of  Association  of  a  company  Umited  by 

guarantee  and  having  a  capital  di\'ided  into  shares           -  466 
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FojtriS — iSECOND   ScHEDUIiK — COHtillUed.  I'AOK. 

Foiiu   D. — Memorandum  and  ArticleB  of  .Association  of  an  un- 
limited company  having  a  capital  divided  into  shares       -  466 
Fonu  E.  —  Bumman*  of  capital  and  shares,  and  list  of  share- 
holders       .......  468- 

In  procedure  for  dissolution  of  company  ;  see  Disbolutiox  of  Company. 
In  winding-up  ;  see  Winding-cp  Rules,  Third  Schedule. 
Foindbr's  Shakes — 

See  Shakes,  different  classes  of. 
Fkaud — 

May  consist  either  in  misstatement  or  in  suppression     -            •            -  177 

Of  agent,  how  far  company  liable  for     -            -            -            -            -  210 

Share  certificate  procured  by       -            -            -                        -            -  1 1 

G 

General  Meetings — 

See  Meetings,  General. 

Guauantee  Companies — 

Few  in  number    --..---.  287 

May  have  capital  divided  into  shares      .            .            -            .            -  287 
Memorandum  and  Articles  of  (Forms  B.  and  C.)                       -          461-466- 

New  provisions  as  to,  in  Companies  Act,  1903    -            -            -            -  287 

On  what  principle  formed            .--..-  287 

Position  and  liability  of  shareholders  in              ....  288- 

Uncalled  share  capital  assets  in  a  winding-up    -            -            -          287,  410- 

I 
Incorporation  or  Company —  .  .  .  .  .  828-384 

Effect  of  registration       -                         ...            .            .            .  333 

Issue  of  certificate           ---...-  888 

Memorandum  and  Articles  to  be  registered         ....  332 

Statutory  declaration  to  be  produced       .....  333 

See  also  Registration  of  Company. 

Increase  of  Capital —           -                         -            -                         -            83,  887 

Form  of  resolution  for    -            -            -            -            -            -            -  279 

Notice  to  be  sent  to  Registrar      ....--  333 

On  registration  of  existing  company       ....            -  428 

Ini>oor  Management — 

See  Company. 
Injunction — 

Restraining  company  from  ultra  vires  acts         ....  21'2 

Inspection — 

Of  Affairs  of  Company             ......  380- 

Company  may  appoint  inspectors  by  special  resolution                   -  381 

Court  may  appoint  inspectors          .....  880 

Inspector  to  report    -------  881 

Report  to  be  evidence            ......  332 

Of  deed  of  sale  to  company         ----..  827 

Of  documents  lodged  with  Registrar  of  Companies                    -  327 

Of  register  of  members   .--.-.-  368 

Of  register  of  members  of  private  company       ....  889 

Of  register  of  mortgages                         -                                   - .      873,  378 
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InBURANCE    CoMP.eOES —  PAGE. 

Deposits  by  foreign  -..-.--        283 

To  be  unlimited  .......      32/S 

Exception  in  the  came  of  fire  and  marine  insurance  companies     2^3,  320 
To  publish  statements  as  in  Table  B.      -  -  -  -  -      369 

Intkrest — 

Coupons  ;  see  Coupons. 

On  share  capital  may  not  be  paid  out  of  capital ;  ttecuM^  as  to  interest  on 

borrowed  capital  -.-...        2-54 

Invitation  to  the  Public — 

What  amounts  to  -  -  -  -  -  -  "  •     91-&2 

J 
Joint  Stock  Companies  Acts  ...-.-      421 

Joint  Stock  Company — 

Defined 423 

Registration  of,  under  Pai*t  VII.  of  Companies  Act,  1903  -        424,  426 

L 
Limitation  of  Actions,  Ac. — 

Against  directors,  d^c,  for  false  statements  in  prospectus  -  -      356 

Liquidator,  Official — 

See  Officiai^  Liquidator. 
Liquidators — 

I'owei-s  and  duties  of,  in  voluntary  winding-up  -  -  404-407 

List  of  Membeus  and  Summary — 

Specimen  form  of  -..-...        272 

London  Stock  Exchange — 

Usages  of  ........        ng 

M 
Management  Shares — 

See  Sharks,  different  classes  of. 
Maori  Contributory — 
See  Contributory. 
Marine  Insurance  Companies — 
See  Insurance  Co3ipani£S. 
Meetings,  General — 

Adjournment  of 186,  192,  369,  446 

.Annual 184,  360 

Chairman — 

Appointment  of         ------  -        188 

Declaration  by,  when  conclusive      -----         189 

Duties  and  powers  of  -----  -        189 

Exceeding  authority  ------        189 

Convening  of        -------  -        185 

1'^  xtraordin  ary — 

Called  on  requisition  of  shareholders  -  -  -  184,  360 

Form  of  notice  convening    ------        272 

Fonii  of  resolution  to  convene         -----        278 
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Meetings — continued,  page. 

Minutes  of  -------  -      888 

To  be  evidence  .-...-.      388 

Notice  of — 

"  Day's  notice  *'  means  "  dear  day's  notice  '* 

How  given    -  -  -  -  - 

Must  be  given  to  all  members 

To  state  special  business      ... 

Two  meetings  called  by  one  notice  - 
Ordinaby — 

Form  of  notice  of      - 

Must  be  held  at  least  once  a  year     - 
Poll— 

Any  voter  may  demand  a     - 

Provisions  of  Table  A.  concerning    - 

Taking  of      - 
Provisions  applicable  where  no  regulations 
Proxies     ------ 

Quorum    ------ 

Resolutions  ;  see  Resolutions  . 

Special  business,  what  is  -  -  - 

Statutory  Meeting 

Form  of  notice  convening    -  -  - 

Notice  of  resolutions  to  be  given 
Voting      ------ 

Motives  of  voter  immaterial 

Show  of  hands,  proxies  not  counted  in 
Meetings  of  Director** — 

See  Directors. 
Members — 

Cannot  be  deprived  of  their  statutory-  rights      -  -  -  -  5 

Cannot  ratify  ultra  virea  acts      ------  4 

Company  may  be  compelled  to  admit      -----        148 

Creditors  to  be  preferred  to  -----  -      847 

Definition  of  member      .-.---  147,  881 

Entitled  to  inspect  deed  of  sale  to  company  where  property  acquired 

othei-wise  than  for  cash  .  -  .  .  .      372 

Liability  of         -  -  -  -  -  -     5,  310,  346 

Modes  of  limiting     -  -  -  -  -  -     5,  287,  828 

On  policy  or  contract,  may  be  expressly  restricted  -  -  -      846 

To  pay  for  shares — 

Under  English  Act  of  1862        -----        114 

Under  English  Act  of  1867  and  New  Zealand  Act  of  1882       -        114 

Under  New  Zealand  Aots  of  1901  and  1903      -  -  -        115 

Majority  of,  must  rule     -------  7 

May  bind  company  by  resolution  or  by  unanimous  assent  -  -        183 

Minority  of,  protected  in  certain  cases    -  -  -  -    7,  212 

Past,  liability  of 6,  170,  846 

l^esumed  to  know  Memorandum  and  Articles    -  -  -  -   6,  179 

Register  of  ;  see  Register  of  Members. 

Retaining  their  shares  cannot  sue  company  for  misrepresentation         -        178 
Right  of,  to  dividend       -------        257 


- 

186 

- 

18f> 

- 

185 

- 

187 

- 

188 

_ 

273 

- 

181,  860 

. 

191 

- 

-      446 

- 

191 

- 

-      860 

- 

191,  447 

- 

188,  445 

. 

187,  445 

22,  184, 

186,  858 

- 

272 

- 

186,  859 

- 

8, 

190,  446 

. 

-  8,  190 

- 

190,  446 
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Subscribers  of  Memorandum  of  ARROciation  liable  as     -  -  148 

Voting  by  -...--..         190 

Vote  a  right  of  property        -  -  -  -  -   H,  190 

Mri^ibkrhhip — 

By  application  and  allotment       ------  150 

hy  estoppel           --------  162 

Doctrine  of  "  holding  out "  .  .  -  .  -        102 

By  subscribing  Memorandum  of  Association      -            -            -            -  148 

By  transfer  and  transmission      -----  153-162 

Consequent  on  contract  to  take  shares    -----  148 

Contract  of,  may  be  impHed  fi-om  conduct          .            .            -            .  148 

Mkmodandum  of  Association —  -  -  -  .  23-47,  328-381 

Acts  outside  the  scope  of,  cannot  be  ratified        -  -  -  -      4,  23 

A  deed  of  covenant  by  each  member  with  the  company  -  -       331 

Altenitions  in        -----  -  3H-39,  386-387 

Cannot  authorise  payment  of  dividends  out  of  capital  -  -  -        246 

Contents  of  --------  24 

Copies  of,  to  be  supplied  to  members       .  .  .  -  .      382 

Copy  of,  to  be  printed  as  part  of  Prospectus       -  -  -  100,  349 

Delivery  of,  to  Registrar  -  -  -  -  -  13,  15,  19 

First  seven  signatories  of,  to  be  first  directors  of  company  12,  347,  448 

Is  company's  charter       -  -  -  -  -  -  -     2,  23 

Model  Foum  of  ....---     39-47 

Name  of  company     -------  39 

Objects  of  company  ------     39-45 

l^riqtary  or  main  objects  -  -  -  -  39-43 

Specific       -------  39 

General       ..-----      40-43 

General  powers  of  acquiring  rights  and  properties     -  40 

General  powers  of  disposing  of  same  -  42 

Division  of  profits       -----  42 

Ancillary  powers  .  .  .  .  .  43-45 

Financial    -------  43 

Genenil       -....--  44 

liimited  liability  -  .  -  .  -  -  45 

Capital 45-47 

Preference  Shares  -----  45 

Preference  and  founders'  shares     -  -  -  -  45 

Signatunes  .-...-.  47 

Must  be  signed  by  at  least  seven  i)ersoiis  ....       328 

Notice  of,  presumed         -  -  -  -  -  -  f>,  179 

Of  company  limited  by  guarantee  .  .  -  .  .      329 

Of  company  limited  by  shares     -..--.      328 
Of  unlimited  company     -------      330 

Signature  and  attestation  of        -  -  -  -  12,  328,  330 

Stamp  duty  on    -----  -  13,  120.  330 

^Statutory  Forms  of — 

Of  company  limited  by  shares  .  -  .  -  -      460 

Of  company  limited  by  guarantee    -  -  -  -         481,  488 

Of  unlimited  company         -..-.-      488 
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Mkmobandum  or  Association— ronfinfi^r/.  paoe. 

To  contain  statement  of  fthares  as  altere<l  by  conftolidation,  &c.     -  387 

To  state  nominal  capital  of  company      -----  28 

To  state  number  of  shares  taken  by  each  subscriber  330 

"  MiNiuuM  Subscription  "      ■                        -            -            -            -     50,  54,  362 

Must  be  subscribed  within  ninety  days  after  issue  of  Prospectus          105,  362 
Mining  Companies — 

Not  required  to  register  under  Companies  Act,  1903       -            -            -  438 
MiNiTFES  OF  Meeting — 

Specimen  form  of             -...-..  2i\7 
Misrepresentation  — 

Inducino  Contract  to  take  S^tares — 

Innocent,  may  be  ground  for  rescission        -            -                        -  178 
In  prospectus — 

Assessment  of  damages  for       -                        -            •  866 

Joinder  of  defendants  in  action  for       -            -                        -  366 

Time  when  cause  of  action  arises         -            -            -            •  366 

Member  retaining  shares  cannot  sue  for       >            -            -            -  178 
And  see  Restirsion. 
Mortgage - 

Agreements  to  give,  qn<fre  whether  necessary  to  register            -            -  374 

Company's  register  of      -            -            -            -            -                       232,  373 

To  be  open  to  inspection      .....          233,  373 

Meaning  of  term  in  Companies  Act,  1903           ....  375 

Memorandum  of  satisfaction  of  -            -            -            -                        -  377 

Of  Shares — 

Equitable  mortgage  valid      ......  172 

How  far  subject  to  company's  lien   -            -            -            -            -  172 

How  made     ----.-.-  171 

Model  form  of  -----  -  173-175 

Mortgagee  without  power  of  sale  may  petition  Court  to  direct  sale  172 

Power  of  sale  implied  if  mortgagee  transferee                      -  172 

Priority  as  between  competing  mortgagees  -            -            -            -  173 

Kkoibtration  of               ......          232,  373 

Certificate  of  registration      -...-.  373 

Court  may  relieve  in  case  of  accidental  failure  to  register  •            -  376 

Must  be  before  winding-up    ----..  376 

Register  of  Mortgages  to  be  kept  by  registrar  374 

Register  to  be  open  to  inspection      .....  375 

Time  limited  for  registration             .....  373 

Unregistered  mortgages  void  as  against  liquidator  or  creditors      233,  373 

Where  mortgage  constituted  by  series  of  debentures           -  376 

Where  mortgage  executed  out  of  New  Zealand                     -  374 

Securing  debentures         .......  215 

Remedies  of  debenture  holders         .....  232 

Mortgage  Debenture  Acts — 

Repealed  by  Companies  Act,  1903            .....  233 

N 

Namk— 

Of  company,  change  in   -                                                                           -  383 
Of  proposed  company,  nmst  not  resemble  too  closely  name  of  existing 

company             ------            24,  383 
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Notice — 

By  company,  authentication  of   - 
Convening  extraordinary  meeting,  form  of 
Convening  meeting  of  directors,  form  of 
Convening  statutory  meeting,  form  of     - 

'» days'  notice  "  means  '* clear  days'  notice  " 

Of  consolidation  or  conversion  of  shares 

Of  allotment,  foi-m  of      - 

Of  call,  form  of    - 

Service  of,  on  company    -  -  -  -  - 

By  post  ------ 

That  shares  liable  to  forfeiture,  form  of 

O 

Official  Liquidator  ------ 

Accounts  of  -----  ■ 

Appointment  and  remuneration  of  deputy 
Disposal  of  moneys,  <frc.,  standing  to  credit  of   - 
Duties  of  ------ 

Form  of  bond  to  be  given  by       - 

May  employ  solicitor        -  -  .  -  - 

Official  Assignee  to  be      - 

Powers  of  ------ 

Provisional  ------ 

Not  entitled  to  be  heard  on  winding-up  petition 
Remuneration  of  -  -  .  -  - 

Rules  relating  to  appointment  of,,  repealed  by  implication 
Style  of    ------- 

To  pay  moneys,  <fec.,  into  bank  .  -  -  - 

'*  One-man  Company  "  .  -  .  -  - 

Order — 

To  dissolve  company,  form  of     - 
To  wind-up  company,  form  of     - 


272 
272 
272 
186 
337 
274 
277 


383 

277 


30<5,  309,  473 
397,  474 

-  307 
478 

309,  396 
487 
396 

306,  395 

-  397 
474,  479,  486 

302 

-  396 

307 
396 

-  477 


10,  136 

508 
473 


Paid-up  Shares— 
Allotment  of — 

Return  of  allotments 

To  vendor's  nominees 

What  contracts  should  be  filed 
Contract  for  the  issue  of  - 
Contract  "  constituting  the  title  of  the  allottee  " 

Form  of         -  -  -  -  - 

Should  specify  distinctive  numbers  of  shares 

Partnership — 

Meinbers  of,  not  to  exceed  ten     - 

Person— 

Company  is  a       - 
Petition  for  Winding-up — 

See  \ViNDiNO-up. 

Poll — 

See  Meetings,  General. 


118, 

117 
115-117 
114-118 
116 
118 
116 

326 
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Preference  Shares— 

Issue  of    - 

Provisions  conoemingf  in  Memorandum 
And  see  Shares,  different  classes  of. 
Preferential  Claims — 

See  WiNDiNO-up. 

I^ELIMINARY   CONTRACTS  ...... 

Duty  of  directors  ...... 

Execute<l  after  incorporation,  may  be  ratified  by  company 
Executed  before  incorporation,  cannot  afterwards  be  ratified  by 
company  ...... 

Must  be  disclosed  in  Prospectus  •  -  -  107 

New  contract  adopting,  acts  of  company  may  be  evidence  of     - 
Specimen  forms  of  -----  - 

Agreement  by  a  company  adopting  with  or  without  modifications  ii 

contract  made  on  its  behalf  before  incorporation  - 
Agreement  for  sale  of  property  to   a   trustee   for  an   intended 

company,  to  be  executed  before  incorporation     • 
Agi-eement  for  sale  to  a   new  company,  to  be  executecl   by   the 
company  or  its  agent  after  incorporation 
Presumption  of  Reoularity  •  -       0,  211 

Priorcty  - 

See  MoiiTGAriKS  of  Shares. 

PRIVATF.  AND    QuaM-FKlV ATE   CoMPANY  -  -  10,    186-146- 

Articles  of  Association — 

Alterations  required  in  Table  A 

Compulsory  retirement  of  members 

Disposal  and  allotment  of  shares     - 

Issue  of  new  shares 

Special  provisions  as  to  directors 

Ti-ansfer  of  shares    - 

Tmnsmission  of  shares 

Voting  powers 
Conversion  of  Business  into — 

Advantages  of  -  -  - 

Form  of  agreement  for 

Fraudulent    .... 

Liability  for  existing  debts    - 

Steps  to  be  taken 
How  to  render  provisions  of  constitution  unalterable 
Private  Companies — 

Articles  of  Association  need  not  be  registei'ed  139,  889- 

Certain  provisions  of  Companies  Act  not  applicable  to  140,  889 

Certificate  of  incorporation  ......      399 

Existing  companies  may  re-register  as    - 

Inspection  of  register  of  members 

List  of  members 

May  not  offer  shares  to  public 

May  re- register  as  a  public  company 

Memorandum  of  Association 

Two  signatories  sufficient 


PAGE. 

64 
46-47 


106-114 
110 
109^ 

51,  108 

129,  861 

10^ 

110-114 

iia 

110 


114 
214 


144 
145 
144 
144 
146 
14& 
145 
145 

137 
141 -14a 
18» 
138 
140 
144 


-  890 

140,  889 

140,  889 

10,  140,  889 

-  891 
139,  148,  888 
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Pbivate  Companies — continued,  page. 

Number  of  members        ......         888, 390 

Begistration  of      -------  -      388 

Resolutions,  how  passed  ------  140,  390 

Statutory  provisions  as  to  139-140,  888-392 

Winding-up  of      -------  -      890 

Pbofits — 

And  Dividends    -----  -  -  234-263 

Available  for  dividend      .-..---  262 

Distribution  of      -.------  235 

How  ascertained  --------  250 

May  be  divided  notwithstanding  loss  of  capital  -            -            -            -  841 

May  be  recouped  out  of  capital    ------  254 

No  definition  of  word       -            -            -  248 

Secret ;  see  Promoteb. 

Whether  synonymous  with  *•  not-capital "         -            -            -            -  249 

Pbomibsort  Notes — 

Made,  Ac,  by  company   -------      382 

Pkomotbb 129-135 

Character  of,  may  continue  after  incorporation  -            -            -  -        130 

Fiduciary  relation  of,  to  company            -            -                         -  -    7,  130 

Liability  of  --..-.--        130 

For  statements  in  prospectus            ...            -  353-356 

To  account  for  secret  profits             ....  130,  132,  134 

Meaning  of  word              ......  129, 354 

Must  make  full  disclosure            -                        -            -       ^    -  7, 97,  130 
Sale  by,  to  Company — 

Bights  of  company  where  full  disclosure  has  not  been  made  -        134 

Secret  profits,  when  recoverable       ....  -        134 

Promoters'  and  Directors'  Liability  Act  -            -            -            -  -          98 

Embodied  in  Companies  Act,  1903  -            -            -            -  353-356 

"**  Pbopebty  " — 

Includes  "  Goodwill "      -  -  -  -        219 

-** Pbopbietaby  Companies" 

Under  Victorian  statutes  .--.-.        139 

Pbospectus     .......        90-106,  349-356 

Ambiguous  expressions  in  ------  98 

And  Articles,  effect  of  discrepancies  between      -  -  -  -  93 

Application  form  accompanying  ------        105 

Circumstances  affecting  the  issue  of        -  -  93 

Company  commencing  business  without  issue  of,  duty  of  directors       94,  365 
Contents  of  .......  349-351 

Copy  of,  to  be  filed  with  Registrar  before  pubUcation      -  -      349 

Effect  of  Promoters'  and  Directors'  Liability  Act,  1891  -  -  98 

Filing  of  ....--.-.      849 

Inserting  name  \n,  without  authority      -  .  .  .  .      856 

Invitation  to  members  to  subscribe  for  further  shares  is  not  -      352 

Is  an  invitation  to  the  public       -...-.  92 

Issued  by  company  registered  before  8th  November,  1901  -  -  96 

Issue  of,  before  registration         -  -  -         16,  92,  93 
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Prospectus — continued.  page. 
Issue  of,  more  than  three  years  after  company  entitled  to  commence 

business  ......  95,  352 

Issue  of,   within   three  years  after  company  entitled  to  commence 

business              -..-...  94 
Liabihty  of  directors  in  respect  of           -            •            -            -         362-866 

"Material  contracts,"  what  are               .....  104 

May  not  be  issued  by  private  company    -  92,  889 

Meaning  of  word              .......  90 

Misleading,  consequences  of  issue  of  •  -  •  -  -  98 
Model  Forai  op  -            -            -                                                 -            -  99-105 

1.  Directors             .......  99 

2.  Bankers  ........  99 

3.  Auditors              ..'.....  100 

4.  Solicitors             .......  100 

5.  Brokers  ........  100 

6.  Secretary             .......  100 

7.  Memorandum  of  Association     .....  100 

8.  Capital 100 

9.  Issue  of  shares  .......  100 

10.  Minmmm  subscription   ......  101 

11.  Previous  allotments        ......  101 

12.  Objects  of  company       ......  102 

13.  Particulars  of  contract  for  sale  to  company       -            -            -  102 

14.  Payments  to  promoters  ......  103 

15.  Preliminary  expenses     ......  103 

IG.  Brokerage           .......  103 

17.  DireQ.tors'  interest  in  promotion  of  company    •            -  103 

18.  Directors*  qualification  and  remuneration                      -            -  104 

19.  Material  contracts,  reports,  &c.             -'           -            -            -  104 

20.  Applications  for  shares  ......  105 

21.  Statement  that  Prospectus  has  been  filed           •  105 
Must  not  contain  any  material  misstatement  or  omission          -            -  97 
Mast  state  contents  of  Memorandum  of  Association      -                         93,  849 
Newspaper  advertisement  of        -            -            ••            -            -  362 
Object  of  -            -            -            -            -            -            -            .            .  97 

Omission  of  material  contnict  from,  an  "  untrue  statement '"    -            •  866 

Points  to  be  noted            .......  99 

Preparation  of      -            -            -            -            -            -            -            -  97 

Proof  of  statements  in    -                         -                         -            -            -  98 

Statutory  definition  of     -  -        .    -  90,  326 

St»itutory  requirements  as  to,  imperative            ....  ZB^ 

Terms  of,  not  to  be  altered  prior  to  statutory  meeting    -  871 

To  be  dated  and  signed    .......  349 

To  state  special  conditions  on  which  any  shares  issued  -            -            -  360 

PiiQ VISIONAL  Official  Liqiidator — 
See  Official  Liqiidator. 

Pkoxieh — 

See  Mektix<»8,  Oenkrai^. 


V»/fK/-PHivATK  Companies       -  -  -  -  -       10,  130-14(i 

Certain  provisions  of  Companies  Act  not  applicable  to  -  -        139 
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^tiast-PBiVATE  Companies — continued.  paok. 

Do  not,  in  the  first  instance,  appeal  to  the  public  for  capital                10«  18ft 
May  at  any  time  offer  shares  to  the  pablic          -            -            -            -  10 

"  One-man  "  companies   -.■-■-■        136 
Syndicates 137 

B 

Reconstruction  of  Company  ......        41^ 

Rectification  of  Reoibter — 

After  winding-up  has  begun        .....  181.  311,  89S 

Names  of  persons  who  have  agreed  to  take  shares  may  be  entered 

on  register  -------        311 

Name  wrongfully  on  register  may  be  removed         -  -  -        311 

But  not  name  entered  thereon  in  pursuance  of  contract  -        311 

By  directors  ........        182^ 

Consequence  of  delay  in  registering  transfer      ....        180 

Court  will  direct  in  certain  cases  on  summary  application  177,  368. 

•*  Default  or  unnecessary  delay  "  in  removing  name  177, 

Entry  or  omission  of  name  '*  without  sufficient  cause  **  -  177, 

Meaning  of  *'  default  or  unnecessary  delay "  -  -  -        180 

Meaning  of  "  without  sufficient  cause  "        -  177-179^ 

Extent  of  Court's  Jurisdiction  under  Sec.  106 — 

Disputes  between  member  and  company      ....        180- 

Disputes  between  claimants  .....        I8O 

Member  having  right  to  rescind  contract  of  membership  may  apply 

summarily  for  removal  .....        178 

Application  must  be  made  within  reasonable  time  and  before  wind- 
ing-up proceedings  are  taken  -  -        178 
Notice  of  rectification  to  be  given  to  Registrar    •                        -  888 
See  also  Rescission. 

Redi'ction  of  Cafttal  .....  33-36,  888-842 

By  cancelling  unissued  shares     ......      848 

Company  may  be  required  to  publish  reasons  for  -  -  -      848 

Confirmation  by  Court     .......      888 

Creditors  may  object  to    -  -  -      888 

Court  may  dispense  with  consent  of  creditor  on  security  being 

given  for  debt  ......      339 

Court  to  settle  list  of  objectors         .... 
Liability  of  persons  members  of  the  company  at  time  of  reduction 
May  not  be  made  witliout  consent  of  Court 
Meaning  of  **  capital  "      - 
Minute  of  Reduced  Capital — 

Particulars  to  be  stated  in  -  ... 

To  be  registered         ...... 

To  foim  part  of  Memorandum  of  Association 
Not  obligatory  where  capital  lost  .... 

Order  confirming  reduction  to  be  registered 
Penalty  for  concealing  name  of  creditor  -  -  -  - 

Power  to  reduce  includes  power  to  cancel  or  pay  off 
Rights  of  creditors  without  notice  of  the  reduction 
Special  resolution  necessary        -  .  -  .  - 


-   840 

-   5.34 

-35,235 

840,  848 

-   840 

-  84a 

243,  247 

-   838 

-   841 

35,  848 

-   840 
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Branch,  see  Bbanch  Rboister. 

Of  Meubebs        .......  176,  866 

Inspection  of  .......      308 

Is  evidence  of  matters  required  to  be  entered  (herein  176,  869 

List  and  summary    ...••-  176,  868 

Matters  required  to  be  entered  in      -  -  176 

No  notice  of  trust  to  be  entered  in  -  177,  866 

Power  to  close  ......      866 

Rectification  of,  see  BEcmncAnoN  of  Rboibtbb. 

Specimen  form  of      -  -  -  -  -  -  270 

Summary — 

Particulars  to  be  specified  in     •  176,  866 

Specimen  form  of  -----  -        271 

Rkoibtered  Office — 

Company  to  have  a  ------  -      872 

Rkoistbar  of  Companies  ......      826 

To  allow  inspection  of  documents  lodged  with  him  827 

To  give  copies  of  documents  lodged  with  him     -  826 

To  keep  register  -  .  .  -      827 

Reoistration  of  Company  9-22,  127-128,  882-884 

Certificate  of  Incorporation        .....  127,  888 

Is  conclusive  evidence  .....  127,  888 

Even  where  the  law  has  not  been  complied  with  127 

Certificate  that  company  is  entitled  to  commence  business  21,  866 

21,  864 

276 

13,  15,  19 

14,  866 

14 

11 

-       9-22 


Declaration  as  to  allotment  of  shares,  &c. 

Form  of         - 
Declaration  of  compliance  with  Act,  forms  of 
Declaration  where  no  prospectus  issued  - 

Form  of         - 
Methods  of  registration   - 
Practical  directions  as  to  registration 
Procedure — 

Where  Memorandum  of  Association  registered  without  Articles 

and  without  issuing  Prospectus    -  -  -12-14 

Where    Memorandum    and    Articles    registered    before    issue  of 

Prospectus      -        -  -  -  -  -  -     14-16 

Where  Prospectus  issued  before  registration  -  •     16-22 

Registrar  should  satisfy  himself  that  the  law  has  been  complied 

with  -  -  -  -  -        128 

Should,  if  possible,  be  effected  before  issuing  Prospectus  -  -    92,  93 

Under  Part  YII.  of  Companies  Act,  1903  -         422-429 

Certificate  of  Incorporation  .....      426 

Documents  to  be  furnished  to  registrar  -        424,  425 

Effect  of  registration  ......      426 

Privileges  of  Act  available  notwithstanding  constitution  of  com- 
pany .......      429 

Registration  not  to  affect  existing  rights  and  liabilities  or  legal 

proceedings  pending  .....      426 

Registration  of  unlimited  company  as  limited  428,  426 

RBOULA.T10NB — 

Of  company  may  be  altered  by  special  resolution  -  -  48,  871 
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KE-ltEGISTRATION PACK, 

Of  companies      .-.-....      428 

Remedies  of  Debenture-holders — 

And  see  Floating  Charge,  Mortgage  -  -  228,  232 

Report — 

To  be  sent  to  each  member  before  statutory  meeting  -      368 

Form  of         -------  -        27<> 

Rescissiok^- 

Of  contract  of  sale  by  promoter  to  company       .  -  .  .        1^4 

Right  of  rescission  may  be  lost        .....         135 

Of  contract  to  take  shares — 

Grounds  of    -  -  -  -  -  178,  179 

Innocent  misrepresentation  may  be  ground  for  -  -        178 

Proceedings  must  be  taken  before  commencement  of  windingrup  178.  311 
Right  lost  by  delay  ..-----  179 
Right  not  kept  alive  by  threats  or  negotiations        -  -  -        1.79 

Time  allowed  for  investigation-        .....        179 

Repeals —  . 

Acts  repealed  by  Companies  Act,  1903    .....      469 

Reserve — 

Capitalisation  of — 

By  issue  of  new  shares         .... 
In  reinstatement  of  lost  capital 

Creation  of  -----  - 

Division  of,  on  liquidation  .... 

How  distinguished  from  sinking  fund 

Investment  of       - 

Profits  earned  to,  are  not  capitalised 

Provision  for  depreciation  .... 

Reserve  Capital        ...... 

May  not  be  mortgaged     ..... 

Resolutions — 

Extraordinary  i-esolution,  how  carried     - 

Notice  of       - 
Motions  for  or  amendments  of  resolutions  need  not  be  seconded 
Ordinary  resolution  .  .  .  .  . 

Special  Resolution — 

Copy  of,  to  be  annexed  to  Articles    - 

Demand  of,  and  majority  at,  poll     - 

How  carried  ...--- 

Motion  for,  may  be  amended  at  first  meeting 

To  be  registered        ..... 
Specimen  Forms  of — 

Adopting  common  seal         .... 

AUotting  paid-up  shares        .... 

Allotting  shares  with  full  liability     - 

Appointing  committee  of  directors  - 

Approving  transfer    .  .  .  -  - 

Declaring  a  dividend  .... 

Forfeiting  shares      ..... 


260 

. 

260 

- 

2da 

- 

263 

- 

259 

- 

260 

. 

261 

- 

258 

29,  336, 

428 

- 

214 

194, 

361 

- 

194 

. 

194 

- 

192 

. 

862 

- 

194 

193, 

361 

- 

193 

194, 

361 

. 

27S 

- 

274 

- 

273 

- 

278 

- 

278 

278 

.  279 

- 

278 
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KK80LUTI0M8— Specimen  Foruh — continufd.  page. 

Increasing  capital     .......  279* 

Making  caU 277 

To  convene  extraordinary  general  meeting  278 

To  give  notice  prior  to  forfeiture      .....  277 

To  open  banking  account     ......  278 

To  seal  contract        ..-.-..  278 

Betitrn  of  Allotment  op  Sharks — 

Form  of   -            -            -            -            -                         -            -  275- 

Revenue  Account — 

May  be  recouped  out  of  capital   ■...-•  254 

BULES  FOR   WlNl>INO-UP  -  -  -  -  -         '  289 

(And  see  Windino-up  Bules). 

S 

S.\LE— 

Of  company's  undertaking  .....  414,  4I(>- 

May  be  for  partly-paid-up  shares  in  new  company  416 

Rights  of  dissentient  members         ....  416,  41<> 

Sale  to  be  sanctioned  by  special  resolution  .  .  ^  .      41S 

Schedules — 

To  Winding-up  Bules. 

See  Winding-up  Bules. 
Skal — 

Form  of  resolution  adopting       ......        278- 

Secretary  of  Company — 

Books  required  to  be  kept  by        -  -  •  -  -  -        265- 

Contract  to  employ  .......        26/^ 

Legal  position  of  .......        264 

May  not  alter  minutes  of  meeting  except  by  direction  of  confirming 

meeting  ........        268 

Statutory  duties  of  .......        265> 

Skcret  Profits — 

See  Promoter. 
Spxurity  for  Costs — 

Plaintiff  company  may  be  ordered  to  give  ....      334 

Service  of  Summons,  Ac,  in  Windino-up — 

See  Windino-up  Bules. 
Set-off — 

Allowed  to  director  with  unlimited  liability         ....      86S 

In  winding-up ;  see  Windino-up. 
Share  Certificate — 

Company  estopped  by,  as  against  purchaser  without  notice  164 

Form  of    -  -  -  -  -        165^ 

Prirnd  facie  evidence  of  title       .....  164,  334 

To  give  description  of  shares       .....  165,  884: 

Shareholders— 

See  Mkmrers. 
Shares— 

Allotment  of  ;  see  Allotment  of  Sharks. 
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JShares — continued.  v\g^. 
Application  for  ;  see  Application  for  Shares. 

Are  choses  in  action         -            -            -            -            -            -            -  171 

Are  personalty  and  transferable               ....              6,  884 

Bonus 37,  262 

Company  may  have  some  fully  paid-up,  others  not  886 

Consolidation  of  -----            -              32,  886,  887 

Conversion  of,  into  Stock            ....              32,  886,  887 

Effect  of  conversion              -----            33,  887 

Different  Clamses  of — 

"Deferred" 32 

-Founder's" 32 

"  Fully  paid-up  --------  31 

"  Management --------  32 

*' Partly  paid-up  "      ...--.-  32 

"Vendor's" 31 

Forfeiture  of  ;  see  Forfeiture  of  Shares. 

Form  of  application  for,  where  no  Prospectus     ....  273 

Form  of  resolution  allotting        .....  273,  274 

Form  of  resolution  forfeiting       ......  278 

Form  of  return  of  allotment       ......  275 

Issued  Otherwise  than  for  Cash — 

Contract  for  aUotment  to  be  filed                                          -     5,  115,  868 
Omission  to  tile  contract  does  not  now  render  shareholder  liable 

for  nominal  value  of  shares                                   -            -  115 
Issue  of,  at  a  discount     -            -            -                                     -            5,  36,  53 

Issue  of,  at  a  premium     .......  37 

Issue  of  new         .......            a3,  887 

Meaning  of  word              .......  30 

Mortgage  of ;  see  Mortoaoe  of  Shares. 

Payment  for,  must  be  in  money  or  money's  worth          ...  .5 

Subdivision  of 32,  886,  837 

Surrender  of ;  see  Surrender  of  Shares. 

To  be  numbered  ....---.  834 

Transfer  of ;  see  Transfer  of  Shares. 
Transmission  of ;  see  Transmission  of  Shares. 
Share  Warrants — 

Bearer  may  be  deemed  to  be  a  member  under  company's  regulations    -  844 

Bearer  may  be  registered  as  member  on  surrendering  warrant  -  844 

Entitle  bearer  to  shares  or  stock  specified  in  warrant  844 

Entries  of,  in  register      .......  346 

Form  of  regulations  concerning,  in  Articles       ....  62 

Particulars  of,  in  summary          ......  846 

Shares  or  stock  specified  in,  transferable  by  delivery  of  warrant  844 

Stamp  duty  on     -  346 
Solicitors — 

Costs  of  ;  see  Windino-up. 
Special  Resolution — 

See  Resolution. 
Stamp  Duties — 

Adhesive  stamps  may  be  used  in  certain  cases    ....  120 

Cancellation  of  adhesive  stamps  by  corporation  120 
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Stamp  Duties — conUnued.  page. 

On  certificate  of  incorporation     ......  121 

On  Memorandum  and  Articles    -                                                             -  120 

On  policy  of  marine  insurance    ......  125 

On  steamship  companies*  tickets             .....  124 

On  transfer  of  mining  property  .-.•-.  124 

On  transfer  of  shares      .......  124 

Stamping  of  instruments  after  execution                                    -            -  119 
To  be  denoted  by  impressed  stamps,  except  where  otherwise  specially 

provided             .......  119 

Statutory  Meeting — 

See  Meetings,  General. 

Striking  Coupanies  off  Register    -                                                             -  419 
"  Subscribed  "  Capital — 

Meaning  of           ........  2I 

Subscribers  of  Memorandum — 

Cannot  rescind  contract  even  for  fraud   -            -            •            .            .  149 

Liable  as  members           .......  14^ 

Meeting  of            -            -            .            -            -            -            -            -  196 

*'  Suit  Pending  " — 

Petition  for  winding-up  may  be  registered  as      -  401 

Substratum  of  Company — 
See  Winding-up. 

Summary — 

See  Register  of  Members. 

Supervisors — 

Appointment  of,  in  winding-up  by  Court  306,  806 

Remuneration  of              .......  390 

To  assist  Official  Liquidator        ......  3O6 

Surplus  Assets — 
See  Winding-up. 

Surrender  of  Shares— 

Reducing  capital              .......  (52 

Shares  liable  to  forfeiture  may  be  surrendered    ....  169 

Shares  not  fully  paid  may  not  be  surrendered    ....  .5 

Surrender  should  not  be  accepted  unless  in  interests  of  company          -  169 

T 
Table  A— 

Regulations  for  Management  of  a  Company  Limited  by  Shares  420-468 

Accounts       ........  455 

Adoption  of  -                                                                         -            -  11,  49 

Audit 466 

Balance-sheet  467 

Branch  registers       .......  45^ 

Calls              ........  440 

Conversion  of  shares  into  stock       .....  443 

Directors       ........  443 

Indemnity  of      -  466 

Powers  of           ------            -  461 
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Table  A— Regulations  for  Makaoemext — continued.  paok. 

Directors — contin  ued . 

Power  to  borrow             ......  458 

Proceedings  of    -  449 

liotationof        .......  448 

Dividends      ........  464 

Forfeiture  and  lien    .-..-..  441 

General  meetings      .......  444 

Proceedings  at   •  446 

Votes  of  membei-s         ......  446 

Increase  of  capital    .......  444 

Interpretation           .......  45s 

May  be  modified  bj  special  resolution  12,  48 

Minutes         ........  450 

Modifications  of,  in  case  of  private  or  gw^^ii-private  company  144-146 

Notices                                                                                   ..."  45S 

Seal 454 

Share  certificates 

Shares 

Tiunsfer  of  shai'es    .....--  44fi 

Transmission  of  shares        ......  448 

Table  B— 

Statement  as  to  capital,  &c.,  of  company           ....  45S 

Table  C— 

Fees  where  capital  divided  into  shares    .....  409 

Table  D— 

Fees  where  capital  not  divided  into  shai'es          ...            -  469 
Table  E— - 

Miscellaneous  fees  .......    4SO 

Trvdino  Company — 

Power  of,  to  chai'ge  uncalled  capital        .....  214 

Traxsfeb  ok  Shares  - 

By  assignee  in  bankruptcy 

By  executor  or  administrator 

•*  Certification  "  - 

Company  not  bound  to  register  at  once 

Contract  for 

Court  will  conti'ol  exercise  of  director's  discretion                       -            -  158 

Delay  in  registration  of,  when  justifiable             ....  iso 

**  Dummy  "  transferees  .---..-  158 

Forged — 

Liability  of  company  under  ....      160-161,  165 

Form  of 57,  164,  442 

Form  of  i-esolution  approving      ......  278 

In  blank,  void  in  New  Zealand    .....  159,  172 

May  be  sanctioned  by  liquidator  on  voluntary  winding-up                      -  160 

Not  to  be  registered  till  duty  paid            .....  371 

No  warranty  that  company  will  accept  transferee            -  155 

Priority  as  between  competing  transferees           ....  156 

Production  of  share  certificates  ......  155 

Refusal  of  directoi-s  to  assent  to  -                        •            -            -            *  158 


153-162,  884-885,  442-443 

-  448 

^  -    161,  162,  885,  443 

-  156 
155 

153 
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T11AN8PER  OF  Shakks — continued.  page. 
Registered  in  a  branch  register,  to  be  exempt  from  New  Zealand  Stamp 

duty 370 

Should  be  confirmed  at  first  meeting  after  execution                   .     <«       .  I8O 

Should  be  signed  by  transferee    --...-  154 

Statutory  provisions  as  to            -                                                             -  102 

Stamp  duty  on     -            -  124 

To  infant,  voidable           .......  IHO 

Although  infancy  unknown  to  transferor     ....  160 

To  legatee             ........  162 

Transferee  ought  to  register         ......  15a 

Transferor  entitled  to  indemnity              .....  154 

Transferor  may  apply  for  registration  of             ....  886 

Validity  of  transfers  may  be  impeached  even  after  registration              -  157 

Void  if  made  in  the  course  of  a  winding-up  by  the  Couit  160 
\Miere  call  on  shares  unpaid       .....          159,  335 

Where  right  of  transfer  unrestricted  by  Articles                         •  157 

Where  subject  to  consent  of  directors     .....  I5g 

ThaNBMISSION   of    SHABBfl  — 

Liability  of  executor  or  trustee    ......  162 

Not  to  be  registered  till  duty  paid             .....  371 

On  death  or  bankruptcy,  unaffected  by  restrictions  on  transfer  161,  162 

TllUHTS — 

Not  to  be  entered  on  register       ......  333 


Ultra  Vires  Acts — 

Cannot  be  ratified  by  members    ......  23 

May  be  restrained  by  injunction  .....        212 

Ukcaliju)  Capital — 

What  words  include  -  -        214 

Unlimited  Compant — 

Memorandum  and  Articles  of  (Form  D)  ....      4^9 

V 
Vendor — 

To  company,  to  be  named  in  prospectus  ....      350 

Who  is  a       ........      351 

Vbkdor'b  Shares — 

See  Shares,  different  classes  of. 

Voluntary  Windino-up — 

See  Windino-up,  voluntary. 

W 

Waiver — 

Company  cannot  dispense  with  statutory  i-equirements  made  in  the 

public  interest    .......        171 

Windino-up     .......       289-318,  892-421 

General  Provisions — 

Annual  meetings  of  Company  .....      412 

Assignments  for  benefit  of  creditors  ....      ^±± 
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WiNDiNO-up — General  Pbovisions — continued.  page. 

Bankruptcy  law,  how  far  applicable  in  232,  309-310,  410 

Books,  <&c.,  of  company  evidence     ...  -  -       411 

Calls  in,  how  made   .-..--•        312 
Compromises  with  creditors,  Ac,      ....         418,  417 

Appeal  against  ...  ...         418,  480 

Appointment  of  representative  of  parties  interested  in  481 

How  sanctioned  .....        418,  470 

Contingent  debts  may  be  estimated  and  proved  314 

Contributories,  lists  of  -  <  -  310,  898,  406,  478 

Removal  of  name  from  list  of  -  312 

Costs  of  liquidation  ......        315 

Court  may  direct  liquidator  to  prosecute  offenders  -  418 

Costs  of  prosecution      ......      418 

Debt  owing  by  company  cannot  be  set  off  against  call  313 

Debts  and  claims  provable    ......       411 

Disposal  of  books,  tfrc,  of  company  ....      412 

Distribution  of  surplus  assets  ....      311,  315-318 

Among  shareholders,  in  proportion  to  their  shares  in  the 

subscribed  capital        .....        315 

Among  shareholders,  in  proportion  to  the  amounts  paid-up 

on  their  shares  .....        316 

Effect  of,  on  share  capital  of  guarantee  company  -  -  410 

Examination  of  parties        ......       40I 

Falsifying  books  an  offence  .....      413 

Fraudulent  preference  .....  310,  410 

Inspection  of  books,  dkc,  of  company         ....       412 

Liability  of  members  who  have  forfeited  their  shares         -  -        311 

Liability  of  past  members    .....  309,  848 

Liquidator  may  accept  shares,  &c.,  on  sale  of  property  to  another 

company     .......       414 

Purchase  of  interest  of  dissentient  member  416 

Maori  contributory  to  have  translation  of  proceedings  312 

Meaning  of  term       .......        289 

Misfeasance  by  officer  of  company  ...            -            -       412 
Modes  of 289 

Wishes  of  majority  of  creditors  to  prevail  294 

Of  building  societies  ......        290 

Inferential  claims  in  -----  -        313 

Do  not  affect  secured  creditors  .....        814 

Proof  of 314 

Profits  from  property  charged  with  debentures  315 

Ilecovery  of  debt  incurred  by  liquidators      ....         314 

Rectification  of  register        -  -  -  -  -  -        311 

Rescission  of  contract  to  take  shares  -  -  -        311 

Setoff 313 

Statutory  provisions  ......        289 

**  Surplus  assets,'^  meaning  of         -  -  -  -  •        318 

Wages  and  salaries  preferential  claims         ....      411 

WiNDiNo-DP  BY  Court —        ....  290  et  seq.^  898-408 

After  reduction  of  capital  .....         840,  841 

Appeals  from  District  Court        ......      408 
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Winding-up  by  Court — continued.  page. 

Appeals  from  orders  of  Court     ......      402 

Application  to  be  bj  petition        ......      394 

Commissions  to  take  evidence     ......      408 

Costs 307-308,  400 

Court  having  jurisdiction  in        -  -  -  •  -    3,  290 

Court  may  adopt  proceedings  taken  in  voluntary  winding-up  304,  407 

May  have  regard  to  wishes  of  creditors  and  contributories  -  303,  806 

May  stay  proceedings  against  company        ....      896 

To  adjust  rights  of  contributories  intrr  »e   •  -  400 

To  settle  list  of  contributories  .....      806 

Creditor  or  contributory  may  insist  on    -  294,  407 

Creditors  may  be  called  on  to  prove  within  certain  time  400 

Creditors,  who  are  -----  -  295-297 

Date  of  commencement  of  -----  -      806 

Enforcement  of  orders  of  Court  .....      402 

Extraordinary  powers  of  Court— 

To  an'est  absconding  contributory    .....      402 

To  summon  and  examine  debtors  to  company,  dec.  401 

In  what  cases  company  may  be  wound  up  by  Court  291,  808 

''  Just  and  equitable  "  clause,  when  applied        ....        29a 

Official  Assignee  the  sole  liquidator         ....  300,  806 

Ofkcial  Liquidator — 

Position  o|,  with  regard  to  company's  assets  -  •  -        307 

Powers  and  duties  of  ....    306,  308,  807,  478 

Provisional,  appointment  of  -  -  -  308,  806,  481 

Not  entitled  to  be  heard  on  petition       ....        302 

*  Oi-der  for  dissolution  of  company  .....       401 

Form  of        ........      608 

Order  for  Windino-up — 

Effects  of       ........        30(> 

Form  of         -------  -      486 

May  be  made  in  the  course  of  a  voluntary  winding-up  -      407 

Relates  back  to  date  of  presentation  of  petition  -        30& 

Ordinary  powers  of  Court  .....  800-401 

Petition — 

Adjournment  of         ------  -        303 

Advertisement  of       ------  -        301 

Affidavit  verifying — 

By  whom  made  ......        300 

Form  of  .....  300,  486 

Allegations  of  ------  -        298 

13y  contributory         .......        297 

Directions  for  hearing  -         .  -  -  -  -        300 

Disposal  of,  where  debt  contestetl     .....        292 

Evidence  in  support  of  -----  -        302 

Form  of         -------  -        299 

Grounds  of — 

Inability  to  pay  debts     ......        292 

Non-commencement  or  suspension  of  business  -        291 

May  be  registered  as  a '*  suit  pending"       ....      401 

Order  on        ------  -  306,  486 

Service  of      -------  -        301 
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AViNDixo-up  BY  Court — Petition — contintietL  page. 

When  creditor  entitled  to  petition  ex  dehUo  jwtitue  -  •         296 

Where  presented       ......_        30O 

Who  may  appear  on  he.iring  -  -  -  -  -        302 

Petitioner,  who  may  be    -  -  -  -  -  -  -        295 

Holder  of  share  warrant  or  stock  a  contributory  -  298,  894 

Holder  or  mortgagee  of  debenture  a  creditor  -  -  -        297 

Petitioning  creditor's  debt  must  be  *'  due  and  presently  payable  "        29(J.  894 
Proceedings  may  be  referred  to  District  Court  subject  to  right  of  appeal 

to  Supreme  Court  ......      403 

Proceedings  subsequent  to  order  .  .  .  _  .        306 

Rectification  of  register  -  311,  398 

Rules  as  to  -  -  -  -  .  .        289 

And  see  WiypiNo-up  Rules. 
Solicitor — 

Costs  allowed  to         -  •  •  -  •  .        482,  488 

Of  Official  Liquidator  .....        432,  488 

Subsequent  dispositions  of  property,  c^c,  to  be  void      -  •  409 

Suhntratum  of  company  gone       ......         29.3 

Supervisors  .......  jjqi;^  395 

Voluntary  winding-up  not  a  bar  .....        tjQ4 

What  companies  may  be  wound  up  by  Court      ....        290 

When  company  deemed  unable  to  pay  its  debts  >  292,  898 

When  creditor  must  prove  statutory  demand      ....        292 

When  order  will  be  made  on  petition  of  contributory     -  .  -         297 

When  order  will  be  made  superseding  voluntary  winding.up  -        298 

WlNDINO-UP  UNDKR  SUPBUVIftON^      ....      290,   304,  407-409 

Court  may  direct  voluntary  winding-up  to  continue  subject  to  super- 
vision    .......  304,  408 

May  have  regard  to  wishes  of  creditors  and  contributories  -  -      408 

May  stay  proceedings  against  company        ....      409 

Effect  of  order  for  ------  .      409 

Effect  of  petition  for        -----  -  305,  408 

Liquidators,  appointment  of  additional  ....      403 

Powei's  of      ----.-.  -      408 

Subsequent  dispositions  of  property,  ttc,  to  be  void      -  -      409 

Winding-up,  Voluntary         ......  403-407 

Application  of  assets  in  ......      404 

Costs  of    -.-......      407 

Date  of  commencement  of  -----  .      404 

Effect  of,  on  status  of  company  .....      404 

In  what  cases  company  may  be  wound-up  voluntarily  -  -      403 

Liquidators — 

Appointment  of         ------  -      404 

Company  may  delegate  power  to  appoint     ...  -      485 

May  call  general  meetings     ......      406 

Powers  and  duties  of  .....  4O4-406 

To  account  to  general  meeting  .....       407 

To  report  to  registrar  ......      407 

To  settle  list  of  contributories  and  make  calls  -  -      405 

Vaeanr^ies  amongst,  how  supplied     .....       4O8 

May  be  continued  subject  to  supervision  -  305,  408 

Notice  of  resolution  to  wind-up  ......      404 

Powers  of  directors  to  cease         ......      4Q5 
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Winding  up,  YohvyrxRY— continued,  page. 

Questions  arising  in,  may  be  determined  by  Court  •  406 

llight  of  creditor  or  contributory  to  supersede     •  294,  407 

When  company  deemed  to  be  dissolved  .....  407 

WiNDiNo-rp  Rules  and  Schedules  .  -  -  .  289,  470-607 

Admission  of  documents  ......  480 

Advertisements     ........  480 

Affidavits  ........  480 

Application  of  rules         .......  472 

Applications  to  Court — 

For  directions,  &o,<,  in  voluntary  winding-up  480 

To  appoint  liquidator  ......  480 

To  sanction  prosecution        ......  480 

To  set  aside  compromise       ......  480 

Attendance  and  appearance  of  parties     .....  481 

Calls 477 

Costs  and  Fees     ........  482 

Delivery  out  of  securities  and  payment  out  and  investment  of  moneys  478 

Direction  or  sanction  of  Judge    -----.  479 

Duties  of  solicitor  of  Official  Liquidator  ....  482 

File  of  proceedings  .......  480 

Forms       .-.....-.  488 

Genenil  directions  .......  483 

Interpretation  clause        .......  472 

liist  of  contributories       .......  476 

Meeting  of  creditors  or  contributories     .....  479 

Official  Liquidator  .......  473 

Provisional    ..-.---.  481 

Orders      .........  480. 

Order  to  wind  up  .......  473 

Payment  in  of  moneys  and  deposit  of  securities  -  477 

Power  of  Judge  to  grant  extension  of  time,  Ac.  483 

Proof  of  debts 476 

Sales  of  property  .......  477 

Service  of  summons,  &c.  481 

Tei-mination  of  winding-up         ......  432 

Schedules  — 

First  Schedule — 

Costs  and  charges  to  be  allowed  to  solicitors     -  483 
Second  Schedule — 

Fees  of  Court    ..-----  484 

Third  Schedule — Forms — 
Appearance  book — 

Entry  in      ...---.  607 
Bank- 
Affidavit  of  non-payment  of  money  ordered  to  be  paid  into  602 
Certiiicate  of  payment  of  money  into        -  601 
Direction  to  open  account  at          -            -            -            -  488 

Notice  indorsed  on  order  for  payment  of  money  into  601 
Hill  of  exchange,  memo,  of  Judge's  sanction  of  acceptance  of  606 
Call- 
Advertisement  of  intended              ....  499 

Affidavit  in  support  of  application  for  order  for  payment  of  600 

Affidavit  of  sei-vice  of  onler  for  payment  of  602 
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Calls— con  tin  ued . 

General  order  for    -  499 

Notice  to  be  served  with  general  order  for  500 

Order  for  payment  of          -            -            -            -            -  601 

Summons  for  intended       .....  40Q 

Certificate  of  company  being  completely  wound  up                  -  607 

Compromise  with  contributory  — 

Memorandum  of  agreement  of      -  605 

Memorandum  of  Judge* s  sanction  to  agreement  of           -  506 

Contributories — 

Affidavit  in  support  of  list  of         -            -            -            -  498 

Affidavit  of  sei-vice  of  notice  to      -                         ...  494 

List  of 494 

Notice  of  appointment  to  settle  list  of       -                        -  494 

Onlev  on  application  to  vary  list  of            -            -            -  496 

Uegistrar^s  certificate  of  settlement  of  list  of                     -  498 

Supplemental  list  of,  and  affidavit  in  support  thereof       -  496 

Debts- 
Ad  vei'tisement  for  creditors  ....  499 
Affidavit  of  creditor  in  proof  of  debt  -  491 
Affidavit  of  Official  Liquidator  as  to  debts  and  claims  489 
Certificate  of  Registrar  as  to  debts  and  claims  -  491 
Notice  to  creditor  of  allowance  of  debt  -  -  490 
Notice  to  creditors  to  come  in  and  prove  -  -  491 
Notice  to  creditor  to  attend  to  receive  debt             -  498 

Dissolution  of  company — 

Order  for    -  508 

Examination — 

Summons  to  attend  at  Chambers  for  507 

Meeting  of  ci-editors  or  contributories — 

Appointment  of  chairman              ....  504 

Appointment  of  proxy        .....  508 

Chairman's  report  of  i^esult  of  meeting  504 

Notice  of  meeting               .....  508 

Official  liquidator — 

Advertisement  of  appointment  of              ...  499 

Advertisement  of  time  and  place  for  appointment  of        -  486 

Affidiivit  of  sureties  for      -  488 

Appointment  of  solicitor  to            •            -            -            -  488 

Bond  to  be  given  by                                    -            -  487 

Order  appointing    ......  486 

Order  for  payment,  <!^c.,  to             ....  499 

Proposal  for  appointment  of           -            -            •            -  486 

Provisional,  order  appointing  a      -            -            -            -  486 

Petition,  advertisement  of         -            -            -            -            -  484 

Affidavit  verifying         •      -                                                 j  485 

Winding-up  order — 

Advertisement  of    -                                                            -  485 

Winding-up  by  the  Court — 

Order  for    ......  485 

Winding-up  subject  to  supervision — 

Order  for    -.-.-..  485 

Writing  ofit  .-.--..-  258 
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A 

Accounts —  paox. 

Of  company         ........        52(j 

Half-yearly  statements  of     •  -    526,  614,  622 

'*  AliVENTUBXB  " — 

In  cost-book  company      ..--...  510 
Allotmbnt  07  Shares  — 

Irregular,  voidable  -  -  605 

Restrictions  on      -------  -  604 

Return  of  ........  606 

Akkual  Summary  -  -  614 

Appucation  — 

For  registration  of  company,  form  of      •  571 

For  registration  of  no-liability  company,  form  of  -  -  -  587 

For  Shares — 

Application  moneys — 

Not  to  be  less  than  ten  per  cent,  of  nominal  amount  of  shares  604 

Repayment  of,  in  certain  cases  604 

To  restore  company*e  name  to  register    ■  -  ■  .  .  600 

ASSKTS  — 

Distribution  of,  in  winding-up     ......        555 

AunrroRS — 

Appointment  of    -  627,  615 

Remuneration  of  .......        ($15 

Rights  and  duties  of         ------  -        615 

Where  Audit  Office  appointed      .....  527,  615 

B 
Bills  of  Sale — 

Qiven  by  company,  iiieffeotoal  until  registered   ....        54I 
Books  op  Company— 

Not  liable  to  seizure         .......        527 

To  be  open  to  inspection  by  shareholders  or  creditors     -  •        526 

Borrowing  Powers — 

Of  company         ........        540 

Branch  Registers      ........        5g(> 

British  and  Foreign  Companies  — 

See  Foreign  Company. 
Brokerage — 

On  sale  of  shares  not  recoverable  unless  contract-note  given      -  515 

42 
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C 

CaLIJB —  PAGE. 

Forfeiture  for  non-payment  of     •                        -            •            -  535 

Is  absolute    ..-.-...  536 

In  arrear,  half-yearly  statement  of          -            -            -            -            -  5*25 

May  not  be  made  after  commencement  of  hearing  of  winding-up 

petition               .......  534 

May  not  be  made  until  fourteen  days  after  previous  call  payable  534 

Notice  of  .........  533 

Not  recoverable  by  no-liability  company              ....  56O 

Payable  on  second  Wednesday  in  any  month      ....  533 

Payment  of,  by  directors              ......  611 

Payment  of,  cannot  be  enforced  against  shareholder  so  long  as  call 

due  by  any  director  remains  unpaid     -            -            -            -  621 

Bkcovery  of  - 

Barred  by  forfeiture               ......  535 

But  forfeitor  may  become  liable  as  contributory  -  536,  538 

Proceedings  to  be  taken  within  fourteen  days                       •  534 

i'APITAL— 

Increase  of ;  see  Incrbabe  of  Capftal. 
<'rbtificate  of  Beoibtration — 

Form  of    -            -            -            -            -            -                        -  571 

Is  conclusive  evidence                   -            •            -            •            -            -  519 

Chaboeb— 

See  Mobtoagbs. 

COMMBNCBUENT  OF  BuSIKKBfl — 

Conditions  precedent  ttf  -  605 

Contracts  made  before     .......  606 

Registrar's  certificate       .......  605 

COMMIBBION — 

Payment  of           ........  606 

COMPAMT — 

Defunct,  may  be  struck  off  register        ....  600,  620 

Foreign ;  see  Forbion  Compant. 

For  mining  purposes  formed  under  Companies  Act,  provisions  of 

Mining  Companies  Act  applicable  to    -                                     -  511 

Form  of  statement  of  affairs  of               .....  534 

May  keep  branch  registers           ......  589 

May  make  rules    ---.--..  520 

Service  of  notices  on        ------            -  520 

To  have  registered  office               ......  520 

Under  Mining  Companies  Act — 
Distinctive  features  of — 

Borrowing  powers          ......  512 

Forfeiture  of  shares       ......  512 

Half-yearly  balance  sheet          .....  512 

Increase  of  capital         ......  512 

Liability  of  members     ......  513 

Manager             .......  512 

Mode  of  registration      ......  512 
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Compromises —  page. 

With  creditors  or  contributories  in  winding-up   ....  554 

CONTRIBUTORIES — 

Applications  by,  for  removal  of  names  from  list                         -            .  552 

Compromises  with            .......  554 

Death  or  bankruptcy  of    -                        -  554 

Further  contributions  by              ......  5,53 

Limit  of  liability  of          ------            .  550 

List  of       .........  551 

To  be  settled  by  Court           -----            -  551 

Order  on  -            -            -                        -            •                        -            -  561 

Enforcement  of  order           ......  553 

Notice  of  order          .......  552 

Second  list  of        ........  553 

Who  may  be 538,  586,  549 

Contract — 

By  company,  how  made  -------  528 

For  issue  of  paid-up  shares — 

Failure  to  file :   penalty        -...-.  59s 

Failure  to  file :   relief            ......  598 

Made  before  company  entitled  to  commence  business                 -            -  606 
To  sell  company's  undertaking ;  see  Sale. 

Contract  Note— 

See  Brokerage,  Sale  op  Shares,  Transfer  of  Shares. 

Cost- BOOK  System       .......  509-510 

CuKDrroiis- 

Adveitisement  for             .......  549 

Compromises  with            .......  554 

Entitled  to  inspect  company's  accounts,  <tc.       -  -  -  528,  526 

And  to  have  copies    ----.--  526 

May  vote  by  proxy            .......  545 

Proof  of  debts  by              .......  549 

D 

Dkkunct  Company — 
See  Company. 

DiRKCTORH — 

Consent  to  act      -            -            -            -            -            -            -            -  602 

Disqualification  of            ------            -  522 

Election  of--------  522 

Fees  of,  when  may  be  withheld  .---.-  ($04 

How  far  empowered  to  sell  company's  undertaking         -            .           -  5B8 

Liability  of,  for  non-disclosure  in  Prospectus      -            -            -            -  610 

Where  dividend  paid  otherwise  than  out  of  profits              -            -  589 

List  of  intending,  to  be  supplied  to  Registrar     -            .            -            .  ($03 

List  of,  to  be  filed  in  all  cases      ......  ($14 

Payment  of  calls  by         •            -            -                         -            -            -  611 

<Qualification  of — 

Must  be  obtained  within  two  months            .            .            -            .  603 

Must  be  specified  in  Articles              .....  ($02 
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DiBXCTOBS — continued,  paob- 

Beports  by,  before  general  meeting  ....  523,  612 

To  furnish  half-yearly  statements  ....  526,  614 

District  Court — 

Appeal  from,  on  point  of  law       ------  568 

Enforcement  of  orders  of  ..--..  567 

Original  jurisdiction  of     -  -  -  -  -  -  -  567 

Party  dissatisfied  may  apply  for  trial  by  jury      ...  -  568 

Dividends — 

To  be  paid  out  of  profits  only      ------        539 

Directors  paying  dividends  otherwise  personally  liable        -  -        539 

Draft  Rules— 

See  Regulations  of  Company. 

E 

Kquitablb  Interests  in  Shares — 

Company  bound  by  notice  of       -----  -        531 

Evidence — 

Certificate  of  registration  is  conclusive    -----        519 
Copy  of  Gazette  is,  for  certain  purposes  ....        528 

Register  of  shareholders  is  -----  -        529 

Fees — 

Company  confining  its  business  to  mining  operations  exempt  from 

annual  licence  fee          -----  -        596 

SecuSf  if  it  carry  on  other  business  besides  minmg             -  •        513 

Foreign  Company — 

Provisions  of  Mining  Companies  Act  not  applicable  to,  unless  other- 
wise expressed    -------        5is 

To  appoint  attorney         -  -  -  -  -  -        592 

To  comply  with  certain  provisions  of  Companies  Act,  1903       -  -        513 

To  file  report  and  balance-sheet  -  -  .  .  -  513,  592 

To  keep  "  colonial  register  "-....  513,  592 

To  provide  for  registration  of  transfers,  Ac.        ....        591 

Forfeiture  of  Shares — 

Ix  No-liability  Company —         .....  511^  594 

Absolute  on  fourteen  days*  default  in  payment  of  call  511,  594 

Sale  of  forfeited  shares  by  auction  -  -  -  .  .        594 

Application  of  proceeds  .....        594 

Ix  OTHER  than  No-liabilfty  COMPANY —  -  -  610,  535-539,  593 

Absolute  on  twenty-one  days'  default  in  payment  of  call    -  510,  535 

Does  not  cancel  liability  for  debts  incurred  prior  to  forfeiture  511,  536 

Forfeitor  may  become  liable  as  contributory  •  -  -        536 

Notice  of        ------  -  537,  593 

Redemption  of  forfeited  shares        .....        53g 

Sale  of  forfeited  shares  by  auction   -  -  -  -  .        593 

Application  of  proceeds  .....        537 

Forfeitor  remains  liable  for  call  where  shares  unsold    •  -        538 

Unsold  shares  to  be  the  property  of  the  company        -  538 

SharcH  in  any  company  not  to  be  forfeited  for  non-payment  of  call  so 

long  as  any  call  due  by  director  remains  unpaid  -  -        621 
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FoBOKD  Transfer —  page. 
See  Trambfbr  of  Shares. 

Forms— 

Application  for  registration          ......  571 

For  registration  of  no-liability  oompany      ....  587 

Certificate  of  registration             ......  571 

Notice  of  increase  of  capital        ......  585 

Statement  of  affairs  of  company             .....  .584 

Winding-up  order             .......  586 


Half-tbarly  Statement        ......     586,  614,  622 

I 
Increase  of  Capital — 

How  sanctioned    ---.--.-  .539 

New  capital  to  be  deemed  part  of  original  capital  •  540 

New  shares — 

May  be  preference  shares      ...■•.  540 

To  be  offered  in  first  instance  to  shareholders  -  540 

Notice  of 540 

Form  of  notice  .......  585 

J 
Joint  Stock  Minino  Companies — 

Provisions  of  Mining  Companies  Act  applicable  to         •  -        511 


Liquidator — 

See  Official  Liquidator. 

M 

Manaouk — 

Appointment  of    •            •            -            -            -            -  528 

Notice  of  appointment  to  be  given  to  Registrar       -           -  524 
Ditties  of — 

To  attend  office  daring  basiness  hours         ....  524 

To  bank  moneys        .-----.  .525 

To  deposit  with  Registrar  books,  <&c.,  of  defunct  company  525 

To  forward  half-yearly  balance-sheet  to  shareholders  525 

To  keep  accounts      --.....  .526 

To  observe  secrecy    ---..--  524 

To  publish  yearly  returns      -..-..  527 

How  far  may  bind  company         ......  524 

May  not  act  as  sharebroker          ......  524 

Bight  of,  to  recover  salary  where  company  defunct  525 
*'  Material  Contracts  '* — 

Disclosure  of,  in  prospectus          ......  609 

Not  to  be  varied  prior  to  statutory  meeting                                 -            -  611 

Meetings,  General — 

Extraordinary       ........  .521 

Convening  of             .......  (J13 
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Meetings,  General —  paoe. 

Extraordinary — continued . 

Shareholders  may  convene  in  certain  cases  -  521,  61 S 

To  be  convened  when  one-third  of  shares  forfeited  -  -  538 

Notice  of  such  meeting  .....  539 

Must  be  held  twice  a  year  ......  52I 

Notice  of  ..-...--.  521 

Statutory  -  -  -  -  -  -  -  611 

Adjournment  of        ------  -  61S 

Business  at    -  -  •  -  •  -  613 

Members — 

See  Shabeholders. 

**  Minimum  Subscription" — 

Must  be  subscribed  within  sixty  days  after  issue  of  Prospectus  -  604 

Mining  Companies  Act,  1894 — 

Companies  registered  under  former  Acts  deemed  to  be  registered  under  569 

Offences  against  -..-....  563 

Power  to  make  rules  under  ......  509 

Proceedings  under — 

Costs  and  expenses   --..-..  567 

Service  of  notices      .......  566 

Solicitors  may  appear  for  parties      .....  566 

Mining  Company — 

Different  kinds  of  ..._,•.-  509 

And  see  Company  under  Mining  Companies  Act. 

"Mining  Operations"  -  -  -  -  -  -  511 

'*  Mining  Purposes  "  -  -  -  -  -  -  511,  517 

Mortgages — 

Inoperative  unless  registered  within  twenty -one  days  -  -  599 

Memorandum  of  satisfaction  of  -  -  -  -  -  617 

Registration  of      -------  -  616 

Not  rendered  invalid  by  accidental  omission*  or  misstatement  -  617 

Where  mortgage  constituted  by  series  of  debentures  -  -  616 

N 
Name — 

Of  company '* calculated  to  mislead"     .....  563 

No-liability  Company  ......  510, 560 

Certain  provisions  of  Part  I.  of  Mining  Companies  Act  not  applicable  to  561 

Five  per  centum  of  subscribed  capital  to  be  paid  up  prior  to  registration  560 

Forfeiture  and  sale  of  shares  in  -  -  -  -  -  594 

Form  of  application  to  register    -...-.  587 

Liability  of  directors  for  debts  of  company        ....  594 

Shareholder  not  liable  for  calls    -.-.-■  560 

Winding-up  of      -  -  -  -  -  -  -  -  562 

Words  **  no  liability  "  to  be  added  to  name         ....  50O 


Offences — 

Under  Mining  Companies  Act      ......        533 
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Official  LiQun>ATOR —  page. 

Deputy      .--.-.-..  61^ 

Examination  of    -  ,547 

May  employ  solicitor        --.-.-.  618 

Official  Assignee  to  be      -            -  61S 

Remuneration  of ,  to  be  a  first  charf^e  on  assets  of  company  618 

Style  of 618 

To  prepare  statement  of  assets    •.-•..  550 

To  sue  for  debts  and  calls            ......  548 

To  take  possession  of  and  realise  company's  property    -                        -  548 

Ordkr— 

For  winding-up,  form  of               ......  5tj(> 

P 

Preferential  Claims — 
See  WiNDiNo-up. 

Prepayment  Company  ......  510,  55H 

Contracts  by  manager,  how  far  binding  .....  560 

Liability  of  director  of     •  -  -  510,  559 

Words  **  with  prepayment  "  to  be  added  to  name  559 

Promoters*  Shares — 

Particulars  concerning,  to  be  set  out  in  Prospectus                                 -  597 

Transfer  of            -            -            ------  598 

Phospecti'b — 

Contents  of  -  .  .  598,  607 

Copy  of,  to  be  filed  with  Registrar  before  publication      -  607 

Invitation  to  members  to  subscribe  for  further  shares  is  not                   -  610 

Liability  of  directors  for  non-disclosure  -            ■            .            -            .  610 

Published  as  a  newspaper  advertisement             ....  610 

Published  more  than  three  years  after  date  when  company  entitled  to 

commence  business        ......  610 

Statutory  requirements  as  to,  imperative             ....  610 

To  be  dated  and  signed    ......            -  607 

Vendor,  who  is  a  609 

Proxies — 

Voting  by              ........  522 

"  Purser  *' — 

Of  cost-book  company      .......  510 

R 

Rectification  of  Register     --.-...  530 

Reoiktkrei)  Office 

Company  to  have              .......  520 

Notice  of               .......  520 

Register  of  Shareholders   ..--.-.  529 

Right  to  inspect  includes  right  to  make  extracts  from     -            -  529 

**  Rfxiistrar  " 

Means  Registrar  of  the  Supreme  Court               ....  5x7 

Registration  of  Company — 

Form  of  application  for  -  -  -  -  -  571, 587 

Form  of  certificate  of                   -            -            -                        -            -  571 
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Under  Mining  Companies  Act  .....  517-520 

Memomndum  to  be  lodged  with  Registrar  of  Supreme  Court  518 

Proof  of  registration             -            •                                     .            -  519 

Register  to  be  kept    .......  519 

Reoclationb  op  Company       ......  572-584 

Auditors    -.--..-..  582 

Calls          ..-...-..  581 

DiRBCTOBS — 

Disqualification  of     -                        -            •            -            -            -  572 

Meetings  of  -                        -            -                        -            -            -  573 

Occasional  election  of            -            -            -            -            -            .  573 

Powers  of      -------            -  574 

Qualification  of         ------            -  572 

Removal  of    -            -            -            -            -            -            .  573 

Remuneration  of       ------            -  575 

Resignation  of           -            -            -            -            -            -            -  573 

Retirement  of            ----..            -  572 

Dividends             ........  .58I 

Manager  .-......-  575 

Meetings  ........  576-579 

Miscellaneous       ........  533 

Notices     .........  582 

Representatives  of  Shareholders              -            •                        -            -  581 

Shares      .........  579 

Transfer  of  shares           .......  580 

Report — 

On  affairs  of  company     .......  523 

To  members  before  statutory  meeting      .....  612 

Rules — 

May  be  made  by  company            ......  520 

Sale—  S 

Of  Company's  UNOERTAKiNa — 

Conditions  precedent  to        -----            -  588 

Contract  may  be  to  sell  to  existing  or  new  company            -            -  590 

Not  to  affect  encumbrancers              .....  589 

Payment  may  be  made  in  shares      .....  590 

Procedure  to  obtain  Warden's  certificate     ....  588 

Rights  of  creditors  to  be  preserved               ....  589 

Of  Shares — 

Buyer  to  disclose  name  of  real  purchaser    ...            -  515 

Held  in  trust  for  company    ......  528 

Stamped  contract  note  to  be  given,  otherwise  sale  invalid  -  513,  514 

Scrip  Certificates — 

To  be  issued         .......  596,  597 

And  see  Transfer  of  Shares. 
Secretary — 

Of  company;  see  Manager. 
Service — 

Of  notices,  Ac,  on  company       ......  .520 

Of  notices  on  individuals             -....-  .566 
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SHilREHOLDKBB — 

Entitled  to  inspect  deed  of  sale  to  company  where  property  acquired 

otherwise  than  for  cash 
Evidence  of  names  of  first 
Liability  of — 

In  no-liability  companies 
In  other  companies  .-•>■•  511, 

Pre-emptiye  rights  of — 
As  regards  new  shares 
As  regards  shares  held  in  trust  for  company 
Register  of ;  see  Rboister  of  Sharbholdebs. 
Hhabbs — 

Are  chattel  interests  ..... 

Forfeiture  of ;  see  Forfeiture  of  Shabbs. 
Not  subscribed  for,  to  be  the  property  of  the  company  • 
Promoters';  see  Promoters'  Shares. 
Sale  of ;  see  Sale  of  Shares. 

**  Subscribed  for  "  include  shares  issued  as  fuUy  paid-up 
Htatehent  of  Affairs  of  Ck)iiPAirT — 

Form  of    - 
Strduno  Coupanies  off  Reoistbr    .... 
Summary — 

Annual      ....... 


620 
528 

510 
,529 

540 
528 


531 
528 

590 

584 
600 
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Tr.u<sfer  of  Sharks — 

Date  of  execution  to  be  noted  on  transfer 

Forged      ..... 

Fraudulent  .... 

In  blank,  prohibited 

Limit  of  time  for  registration 

Name  of  transferee  to  be  entered  in  register 

Not  to  be  executed  unless  contract  note  given 

On  which  call  owing,  unlawful 

Scrip  certificate  for  shares  to  be  lodged  before  transfer 

Transferor  liable  for  debts  incurred  prior  to  transfer 

Transferor  may  be  put  on  list  of  contributories 
**  Tributers" — 

Agreement  to  work  as  tributer  to  be  in  writing  and  stamped 
Trusts — 

Affecting  shares,  company  bound  by  notice  of    - 


532 
530 
533 
533 
532 
531 
514 
611 
595 
533 
533 

596 

531 


Vendor — 

Who  is  a,  for  purposes  of  Prospectus 
Voting — 

By  proxy  .... 


609 
522 


W 


Winding-up 

Bt  Court — 

Assets,  distribution  of 
Order  of  distribution 


541-558 

555 
556 
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By  Coubt — cantiimed. 

Commencement  of     -            -            -            -            -            -            -  543 

Court  may  restrain  previous  proceedings  against  company              •  544 
Grounds  for  -                                                             -                          641, 544 

Official  Assignee  to  be  liquidator                                                          -  61B 
Order  for — 

Advertisement  of            -            -  543 

By  District  Court            ------  567 

Filing  of             .......  544 

Form  of              --....-  586 

Should  appoint  meeting  of  creditors     -            .            -            -  54s 

Order  to  dissolve  company    -.-.--  557 

Petition  for   -            -            -            -            -                         -             -  542 

By  creditor,   must  be  presented  within  one  year  after  debt 

payable             _.-.-.  544 

Form  of              .......  542 

Procedm-e  on  presentation         .....  543 

Preferential  claims  in            -----            -  556 

Property  of  company  to  vest  in  Registrar  of  Supi-eme  Court  544 

Stay  of  proceedings  in           -            -            -            -            -  545 

Supervisors  may  be  appointed          .            .            -            .            .  618 

Supreme  Court  may  refer  proceedings  to  District  Court       -            -  557 

Appeal  from  District  Court        ....            -  558 

Transfer  from  one  District  Court  to  another    -                         -  558 

When  company  deemed  unable  to  pay  its  debts       -                         -  542 

Voluntary            ........  558 
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